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OFFSHORE TAX EVASION: THE EFFORT TO 
COLLECT UNPAID TAXES ON BILLIONS IN 
HIDDEN OFFSHORE ACCOUNTS 
VOLUME 1 OF 2 


WEDNESDAY, FEBRUARY 26, 2014 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Homeland Security 
AND Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:34 a.m., in room 
G-50, Dirksen Senate Office Building, Hon. Carl Levin, Chairman 
of the Subcommittee, presiding. 

Present: Senators Levin, McCain, Coburn, and Johnson. 

Staff present: Elise J. Bean, Staff Director and Chief Counsel; 
Mary D. Robertson, Chief Clerk; Robert L. Roach, Counsel and 
Chief Investigator; Allison F. Murphy, Counsel; Henry J. Kerner, 
Staff Director and Chief Counsel to the Minority; Michael Lueptow, 
Counsel to the Minority; Brad M. Patout, Senior Advisor to the Mi- 
nority; Angela Messenger, Detailee (GAO); Admad Sarsour, 
Detailee (FDIC); Christopher Reed, Congressional Fellow; Joel 
Churches, Detailee (IRS); Admad Sarsour, Detailee; Jacob Rogers, 
Law Clerk; Alex Zerden, Law Clerk; Samira Ahmed, Law Clerk; 
Mohammad Aslami, Law Clerk; Harry Baumgarten, Law Clerk; 
Benjamin Driscoll, Law Clerk; Elizabeth Freidrich, Law Clerk; 
Megan Schneider, Law Clerk to the Minority; Bob Heckart and 
Tom Everett (Sen. Levin); Keith Ashdown, HSGAC Staff Director 
to the Minority (Sen. Coburn); Andrew Dockham, HSGAC Chief 
Counsel to the Minority (Sen. Coburn); Stephanie Hall (Sen. 
McCain); and Ritika Rodrigues (Sen. Johnson). 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Good morning, everybody. The Permanent Sub- 
committee on Investigations will come to order. 

The American public is angry about offshore tax abuse — efforts 
by well-off Americans to evade their U.S. tax obligations by hiding 
money offshore. 

Today’s hearing follows up on a hearing that this Subcommittee 
held 5 years ago — in 2008 — when we presented evidence that well- 
known international banks, located in secrecy jurisdictions, were 
deliberately helping U.S. clients cheat on their taxes by opening 
offshore accounts never reported to the Internal Revenue Service 
(IRS), despite U.S. laws requiring their disclosure. The hearing fo- 

( 1 ) 
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cused in part on Union Bank of Switzerland (UBS), the largest 
bank in Switzerland, which at one time had 52,000 U.S. customers 
with Swiss accounts holding $18 billion in hidden assets, and 
which back then had a practice of sending Swiss bankers onto U.S. 
soil to service those secret accounts. 

On the first day of those hearings, in a dramatic admission, UBS 
acknowledged what its Swiss bankers had been up to and com- 
mitted the bank to stopping the abuses. Seven months later, UBS 
signed a Deferred Prosecution AOTeement (DPA) with the U.S. Jus- 
tice Department (DOJ), paid a $780 million fine, and promised to 
close all undeclared Swiss accounts for U.S. clients. As part of that 
agreement, UBS turned over about 250 secret Swiss accounts with 
U.S. client names. And after a John Doe summons proceeding that 
took another year, UBS coughed up more accounts for a total of 
about 4,700 accounts. 

UBS’ actions sent a powerful signal that U.S. tax cheats using 
offshore accounts better pay up or face prosecution. Thousands of 
Americans with undeclared Swiss accounts, along with U.S. ac- 
count holders with accounts in other offshore secrecy jurisdictions, 
ended up joining a voluntary disclosure program established by the 
IRS. Altogether, 43,000 taxpayers have paid back taxes, interest, 
and penalties totaling $6 billion to date, with more expected. Tax 
evaders acted to avoid being prosecuted. It is as simple as that. 

UBS’ breaking of Swiss secrecy also signaled a seismic shift in 
the offshore world. Suddenly Switzerland, as well as other secrecy 
jurisdictions, declared they would no longer use secrecy laws to fa- 
cilitate tax evasion. A flurry of new tax information exchange 
agreements were signed around the world promising some new 
transparency. The G-20 world leaders declared the “era of bank se- 
crecy is over.” 

Well, it is 5 years later, and the sad truth is that the era of bank 
secrecy is not over. Bank secrecy has been discredited and con- 
demned, but it is not gone. Billions in unpaid taxes remain uncol- 
lected thanks to tax evaders’ use of bank secrecy. And we have 
great concern that the battle to collect those unpaid taxes on hid- 
den offshore assets seems stalled. 

Our investigation chronicles the uneven and halting progress 
made in identifying U.S. taxpayers who cheated Uncle Sam by 
using offshore accounts. A bipartisan report that we are releasing 
today cites chapter and verse of the failure to collect taxes owed 
and to hold accountable the U.S. persons who evaded their tax obli- 
gations and the tax havens who helped them. To lay bare the prob- 
lems, our report uses a detailed case study involving Credit Suisse. 

After the UBS scandal broke in 2008, this Subcommittee asked 
Credit Suisse, as well as several other Swiss banks, whether they 
had been engaged in the same type of conduct as UBS. Credit 
Suisse privately admitted to Subcommittee investigators that it 
had, but that it was going to clean up. After seven Credit Suisse 
bankers were indicted by the Justice Department in 2011, we 
checked in again and found the bank had not yet closed thousands 
of undeclared Swiss accounts held by U.S. taxpayers. So we decided 
to take a closer look. 

And what we found was that Credit Suisse had been holding 
back about how bad the problem was at the bank. 
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At its peak, in Switzerland, Credit Suisse had over 22,000 U.S. 
customers with accounts containing more than 12 billion Swiss 
francs, which translates into US $10 to $12 billion. Nearly 1,500 
accounts were opened in the name of offshore shell companies to 
hide U.S. ownership. Another nearly 2,000 were opened at Clariden 
Leu, Credit Suisse’s own little private bank. Almost 10,000 were 
serviced by a special Credit Suisse branch at the Zurich airport 
which enabled clients to fly in to do their banking without leaving 
airport grounds. 

Although Credit Suisse policy was to concentrate its U.S. client 
accounts in Switzerland at a Swiss desk called SALN, which had 
about 15 bankers trained in U.S. regulatory and tax requirements, 
that policy was largely ignored. In 2008, over 1,800 bankers spread 
throughout the bank in Switzerland handled one or more U.S. ac- 
counts. One U.S. client told the Subcommittee about visiting the 
bank’s main offices in Zurich. The client was ushered into a re- 
motely controlled elevator with no floor buttons and escorted to a 
bare room with white walls, all dramatizing the bank’s focus on se- 
crecy. The client opened an account after being told the bank did 
not require completion of the W-9; without that form, the account 
was not reported to U.S. authorities. In later visits, the client was 
offered cash withdrawals and credit cards to draw from the Swiss 
account while in the U.S., and the client always signed a form or- 
dering that the Credit Suisse account statements be immediately 
shredded. It was a classic case of bank secrecy and bank facilita- 
tion of U.S. tax evasion. 

But the Swiss bankers did not stay in Switzerland. Like UBS, 
Credit Suisse bankers traveled across the U.S. Ten SALN bankers 
alone took more than 170 U.S. trips from 2001 to 2008 to look for 
new clients and service existing accounts. Credit Suisse arranged 
for them to host tables at the annual Swiss Ball in New York and 
to host golf tournaments in Florida to prospect for wealthy clients. 
Some also met with as many as 30 to 40 existing U.S. clients in 
a single trip to attend to their banking needs. 

We learned of one Swiss banker who met with a U.S. client over 
breakfast at a U.S. luxury hotel and slipped the client bank ac- 
count statements in between the pages of a Sports Illustrated mag- 
azine. Although none of the Swiss bankers were registered with the 
U.S. Securities and Exchange Commission (SEC), many provided 
broker-dealer and investment advisory services for U.S. clients, re- 
sulting in the $196 million fine that Credit Suisse paid last week. 
Some Swiss bankers also advised U.S. clients on how to structure 
cash transactions to avoid filing reports of cash transactions over 
$10,000, as required by U.S. law. Other Swiss bankers helped U.S. 
clients set up offshore shell corporations to hold their accounts and 
to hide the ownership trail. Some bankers lied on visa applications 
when they entered the United States, saying the purpose of their 
visit was tourism when, in fact, it was business. 

The bottom line is that Credit Suisse was in it as deep as UBS, 
aiding and abetting U.S. tax evasion both in Switzerland and on 
U.S. soil. 

Once UBS’ misconduct was exposed. Credit Suisse initiated a se- 
ries of so-called Exit Projects to close its U.S. client accounts in 
Switzerland. Those projects took 5 years, until 2013, to complete. 
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In the end, the bank verified accounts for about 3,500 out of the 
22,000 U.S. clients as compliant with U.S. tax law, meaning they 
were disclosed to the IRS. The bank closed accounts for the other 
18,900 U.S. customers. It is clear that the vast majority — up to 95 
percent — were undeclared, meaning hidden from Uncle Sam. 

So where are we now? Unlike UBS, U.S. enforcement action 
against Credit Suisse has stalled, even though the bank got a tar- 
get letter 3 years ago in 2011. While seven of its bankers were in- 
dicted by U.S. prosecutors in 2011, none has stood trial and none 
has been the subject of a U.S. extradition request. Less than a 
handful of U.S. taxpayers with Credit Suisse accounts have been 
indicted. 

Now, that is not much accountability for the bank, its bankers, 
or U.S. clients. Taxes owed on billions of dollars in hidden offshore 
assets remain uncollected. To collect those unpaid taxes and to hold 
U.S. tax evaders accountable, the critical first step is to get their 
names. The prospect of the U.S. getting names is what produced 
the UBS effect — the rush of U.S. offshore account holders making 
so-called voluntary account disclosures to the IRS and paying what 
they owe to avoid embarrassment and worse. But getting names is 
where this whole story goes bust. 

Now, there is a chart,i which I would ask that we put up. It is 
a chart of the 22,000 U.S. clients with Swiss accounts at Credit 
Suisse. The total number of accounts with U.S. names disclosed by 
the Swiss to the United States over 5 years hits a grand total of 
238. That is the slim, green sliver there. That is 238 out of 22,000, 
about 1 percent. Other Swiss banks with thousands of U.S. clients 
in Switzerland have, as far as we know, disclosed no names at all. 

Now, the reason for this near total failure to date is continued 
Swiss insistence on bank secrecy and the U.S. letting them get 
away with it. When the U.S. Department of Justice issued grand 
jury subpoenas to Credit Suisse to get U.S. client names and ac- 
count information in Switzweland, the Swiss Government inserted 
itself into the criminal investigation to stand between the bank and 
our Department of Justice. It told Credit Suisse that it could not 
deliver documents directly to the United States, but had to funnel 
them through Swiss officials first. Despite grand jury subpoenas 
outstanding against Credit Suisse, the Department of Justice did 
not attempt to enforce those subpoenas in a U.S. court. Nor did the 
Department of Justice turn to the IRS to issue a John Doe sum- 
mons to the bank, even though it was a John Doe summons that 
caused the UBS to turn over 4,500 accounts, the largest single pro- 
duction from Switzerland. 

Now, rather than using those proven U.S. tools that could be en- 
forced in our courts, the Department of Justice reversed course 
from its UBS approach. For 5 years, the Department of Justice has 
voluntarily limited its requests for Swiss documents, including the 
names of tax evaders, to requests made under a U.S.-Swiss tax 
treaty, despite that treaty’s highly restrictive, maddeningly slow, 
and unproductive process. In 2011, the Department of Justice sub- 
mitted a treaty request for U.S. client names and account informa- 
tion from Credit Suisse and told the Swiss Government that the 


^ See Exhibit No. la, which appears in the Appendix on page 329. 
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Department of Justice saw the request as a “test case” of Switzer- 
land’s willingness to produce critical documents. At the end of a 
torturous process that took two requests, two court decisions, and 
nearly 2 years, in the summer of 2013, the Department of Justice 
was rewarded with 238 accounts that included U.S. client names. 
To me, getting 238 in 5 years out of a universe of 22,000, less than 
1 percent, is more than an embarrassment. It abdicates the home- 
court advantage of using U.S. courts. Now, remember: the law 
which is accepted almost everywhere, including the United States, 
is that if a bank chooses to do business in a foreign country, it 
must accept and operate under the laws of that country. 

By restricting itself to the treaty process, the Department of Jus- 
tice essentially handed over control of U.S. information requests to 
Swiss regulators and Swiss courts that rule on how they will be 
handled and have regularly elevated bank secrecy over bank disclo- 
sures. 

But the Swiss roadblocks did not end there. In 2009, right after 
the UBS battle, Switzerland agreed to amend the U.S.-Swiss tax 
treaty to replace its highly restrictive “tax fraud” standard with the 
somewhat less restrictive “relevance” standard. But the Swiss also 
insisted that the less restrictive disclosure standard be used only 
for information requests regarding Swiss accounts in existence 
after the amendments were signed on September 23, 2009. U.S. ne- 
gotiators went along and produced a new treaty standard that may 
be useful prospectively, but cannot be used for potentially tens of 
thousands of Swiss accounts employed for U.S. tax evasion before 
2009. The end result is that the tax evaders and the Swiss banks 
who helped them may get away with wrongdoing. 

And in 2012, the Swiss passed legislation erecting still another 
roadblock to U.S. efforts to acquire U.S. client names. The legisla- 
tion says that to get the names of a Swiss bank’s U.S. clients, a 
U.S. treaty request must establish that the holder of the client in- 
formation — in other words, the bank — “significantly contributed” to 
the pattern of misconduct by those unnamed account holders. In 
other words, the Department of Justice will have to prove that a 
bank is guilty of facilitating misconduct by a group of unnamed ac- 
count holders before it can even get the account information needed 
to prove the misconduct. And even if the Department of Justice 
wanted to meet that new standard, it would have to do so in a 
country that prizes bank secrecy and whose banks have made a for- 
tune from that secrecy. It is still a rigged game. 

During the same time period, Switzerland pressed the Depart- 
ment of Justice to create a program to enable most of its banks — 
other than the 14 large banks under active Department of Justice 
investigation — to obtain non-prosecution agreements (NBA) or non- 
target letters in exchange for providing limited information and 
monetary fines, but still without producing any U.S. client names. 
In response, the Department of Justice, in 2013, announced an un- 
precedented program to give prosecutorial amnesty to hundreds of 
Swiss banks, without requiring those banks to disclose a single 
U.S. client name. Giving up on getting U.S. client names con- 
tradicts U.S. policy of demanding full cooperation from parties ex- 
cused from prosecution, and it sets a bad precedent for how the De- 
partment of Justice will handle other tax haven banks. 
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The Department of Justice program allows the banks to give U.S. 
prosecutors bits and pieces of information, hints and clues that 
might help the United States in its hunt for tax evaders, instead 
of a straightforward list of U.S. clients with Swiss accounts. Ac- 
counts that existed before August 1, 2008, are not even covered. 
The United States is then told to piece the clues together and go 
on a treasure hunt, trying to identify accounts, again, using very 
limited information, while Swiss banks get immediate immunity 
from prosecution. 

To make the situation even more difficult, in January a Swiss 
court turned down a U.S. treaty request for client names, ruling 
that the fact that a Swiss account was undisclosed — hidden from 
U.S. authorities — was not enough on its own to justify piercing 
Swiss secrecy laws. Again, the Swiss found preserving bank secrecy 
more important than supporting U.S. efforts to prosecute tax eva- 
sion. 

After the Department of Justice overcame Swiss secrecy obsta- 
cles to obtain 4,700 accounts with U.S. client names from UBS, 
many predicted that Swiss secrecy would no longer impede U.S. 
prosecutions. In 2008 testimony before this Subcommittee, Justice 
officials pledged to act energetically. Associate Attorney General 
Kevin O’Connor testified, despite the challenges posed by bank se- 
crecy, “we will not be deterred. We will pursue other formal and 
informal methods of obtaining the foreign evidence we seek.” And 
he said, “This includes the use of John Doe summonses as well as 
Grand Jury subpoenas.” 

Well, that did not happen as promised, but it is not too late, 
though, to fulfill the pledge. The Department of Justice can still 
use U.S. tools, including grand jury subpoenas, John Doe sum- 
mons, and U.S. indictments, to get tJ.S. client names from the 14 
targeted banks, which includes some of the largest banks. The De- 
partment of Justice can still make extradition requests for indicted 
Swiss bankers and test Switzerland’s professed willingness to co- 
operate with U.S. tax enforcement. The Department of Justice can 
still hold accountable the U.S. tax evaders and the tax haven banks 
that helped them, if the Department has the will. Among the ques- 
tions we will be asking today is why the Department of Justice has 
slowed its investigations of the 14 banks through its failure to use 
U.S. legal tools; why it accepted Swiss bank secrecy principles in 
the Department of Justice non-prosecution program; why it ob- 
tained only 238 accounts with U.S. client names in 5 years out of 
the tens of thousands of Credit Suisse accounts; and how it plans 
to collect the unpaid taxes still owed on billions of dollars of Credit 
Suisse accounts. 

Allowing Americans to evade their tax obligations through hid- 
den offshore accounts deprives our government of needed revenue. 
And more than that, it deprives honest American taxpayers of 
something vital to the legitimacy of our tax system: fairness. Laws 
need to be enforced to ensure that taxpayers are not able to go off- 
shore to cheat Uncle Sam and instead pay what they owe, and the 
tax haven banks that aided them are held accountable for their ac- 
tions. 

I would like to thank my Ranking Republican, John McCain, and 
his great staff for their strong support and involvement in this in- 
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vestigation and for carrying on the bipartisan work that began, in 
this case, as in so many other cases, with Senator Tom Coburn and 
his great staff. 

Senator Coburn is now, of course, the Ranking Member of the 
full Committee, and we welcome him here today. But we will first 
call on my Ranking Member, Senator McCain. 

OPENING STATEMENT OF SENATOR MCCAIN 

Senator McCain. Well, thank you, Mr. Chairman, and I thank 
you for that comprehensive overview of this really disturbing situa- 
tion, and I thank you and all the staff for their hard work on this 
issue for a long time. 

The bipartisan investigation into tax haven banks focuses today 
on Credit Suisse, Switzerland’s second largest bank. The investiga- 
tion has revealed another unfortunate example of a foreign bank 
succumbing to the charms of compensation over compliance and 
uncovered how, for years. Credit Suisse greatly profited by helping 
U.S. clients hide billions of dollars of taxable assets from the U.S. 
Treasury. By willfully undermining U.S. tax and securities laws 
and taking advantage of Switzerland’s opaque banking practices, 
the bank became a safe haven for tax evasion, pure and simple. To- 
day’s hearing will examine instances of past misconduct, highlight 
how the bank delayed meaningful compliance for as long as pos- 
sible, and consider how the Department of Justice’s ineffective re- 
sponse allowed this conduct to persist. 

How Credit Suisse bankers helped their U.S. clients hide their 
assets — and keep them hidden — from the view of U.S. tax authori- 
ties was egregious. As Chairman Levin mentioned, the bank or- 
chestrated a wide range of surreptitious meetings with U.S. clients, 
on both sides of the Atlantic. Remotely controlled elevators leading 
to hidden rooms in the bank’s Zurich headquarters, magazines in 
American hotel lobbies, and even family events were all used by 
bankers to unsuspectingly conduct illicit business with their U.S. 
clients. Credit Suisse bankers reportedly stated on customs forms 
that they were traveling to the United States for “tourism” pur- 
poses. But instead of sightseeing, they would secretly meet with cli- 
ents — a violation of U.S. securities laws. In one instance, a Credit 
Suisse banker traveled to the United States, purportedly, to attend 
the wedding of a client’s child. However, in addition to enjoying the 
wedding festivities, the banker also took advantage of this social 
occasion to secretly brief his client on the status of the client’s 
undeclared Credit Suisse account. These alarming instances of il- 
licit banking practices belong in a spy novel — not at one of the 
world’s top banks. 

The Swiss banking secrecy provisions that enabled such practices 
went largely unchallenged until 2008, when this Subcommittee 
conducted a seminal investigation and held public hearings into off- 
shore tax evasion practices. Indeed, Credit Suisse prospered for 
years by not requiring its U.S. clients to be tax compliant. While 
it made some changes to its internal policies, it was slow to ensure 
sufficient compliance by its U.S. account holders. Even today, the 
bank still must answer for decades of ill-gotten profits. 

Coincidentally — or not — just 5 days ago, with this hearing on the 
horizon and announced. Credit Suisse agreed to a regulatory settle- 
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ment with the SEC whereby it would admit wrongdoing and agree 
to pay $196 million for providing banking services in the United 
States without registering with the regulator. This fine, however, 
pales in comparison to the severity of the full extent of Credit 
Suisse’s misconduct. The Justice Department and other Federal 
regulators should not sit by and give these foreign banks a free 
pass for their role in enabling U.S. tax evasion, concealing billions 
of dollars in tax revenue, and deceiving the U.S. Government and 
the American people. 

At a time of fiscal hardship, the Justice Department appears to 
have willingly given up on using the tools it has to collect taxes 
owed to the U.S. Government. In 2008 alone, the Justice Depart- 
ment obtained information on U.S. tax evaders from a Swiss bank, 
leading to 72 prosecutions. But from 2009 to 2013, the Justice De- 
partment seems to have abandoned its efforts, issuing no sum- 
monses and enforcing no subpoenas against Swiss banks. 

In fact, I am sure the Justice Department will probably dispute 
that, but facts are stubborn things. From 2009 to 2013, the Justice 
Department issued no summonses and enforced no subpoenas 
against Swiss banks. 

In fact, even though in 2011 the Justice Department indicted a 
handful of individual Credit Suisse bankers for engaging in illicit 
banking practices, to date, it has failed to prosecute these indict- 
ments. That is since 2011. Instead, the Justice Department has 
opted to play the role of diplomat — helping to negotiate with the 
Swiss Government the creation of a program that allows Swiss 
banks to voluntarily disclose their tax evasion practices without 
risk of prosecution in the United States. As a result of this pro- 
gram, some banks may not even have to admit any wrongdoing for 
their misconduct. Instead, these financial institutions will simply 
pay fines on the illicit accounts they hold — a mere slap on the wrist 
for their role in concealing billions of dollars from the U.S. Treas- 
ury and a payment that may be deemed by banks wishing to en- 
gage in similar wrongdoing as an acceptable “cost of doing busi- 
ness.” 

As a result of offshore tax haven practices by Credit Suisse and 
other financial institutions, as recently as 2011, it has been esti- 
mated that the United States has been deprived of $337.3 billion 
in potential revenue — the largest amount of revenue lost due to tax 
evasion in the world. With this in mind, the Justice Department 
should be relentless in continuing its investigations into foreign 
banks, such as Credit Suisse, and seek penalties that reflect the se- 
verity of the wrongdoing, disgorge them of their wrongful gains, 
make aggrieved taxpayers whole, and effectively deter similar mis- 
conduct in the future. It is past time to fully and clearly expose 
how offshore tax haven banks help American account holders evade 
paying their taxes. 

I want to thank the witnesses for appearing before the Sub- 
committee today, and I look forward to their testimony. And I want 
to thank Senator Coburn for his incredibly important efforts in this 
investigation and his work on the Subcommittee. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you so much. Senator McCain. 
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As I mentioned, this has been a lengthy investigation lasting 
well over 2 years, and until January of last year, the Ranking 
Member of our Subcommittee was Dr. Coburn, so he and his staff 
played a major role in the early part of this investigation, a very 
important part of the investigation, and so I now call on him as the 
Ranking Member of our full Committee but the former Ranking 
Member of this Subcommittee. Welcome back to our Subcommittee, 
Dr. Coburn. 

OPENING STATEMENT OF SENATOR COBURN 

Senator Coburn. Thank you, Mr. Chairman and Senator 
McCain. I have a statement for the record that I would ask unani- 
mous consent to be put in, but I would make an observation for the 
American public. 

When you have a Justice Department that selectively enforces 
the law rather than carries out its oath to fully enforce the law, 
you have problems like this that occur. And we do not just see it 
in this case. We see it across a broad array of laws that are selec- 
tively enforced to the detriment of undermining the glue that holds 
this country together, which is the rule of law. And my disappoint- 
ment in the actions of the Justice Department in this case are 
^eat, but not greater than what I see in the leadership in this Jus- 
tice Department of a leader who does not take his oath seriously, 
does not do what is necessary to enhance the glue that binds us 
together. 

I want to thank Senator Levin and Senator McCain. These are 
thorough investigations. This one has been extremely difficult in 
terms of getting information, and the report is comprehensive. 

I also would thank the present leadership at Credit Suisse for, 
one, admitting culpability and, two, coming to testify and being 
open and honest with us. 

And the final point I would make is that the tax treaty that has 
been negotiated needs to be completed, and then we need to put 
the pressure on to enhance further improvements to that so that 
we will not have the same things occurring in the future. 

With that, I yield back. 

Senator Levin. Thank you so much. Senator Johnson. 

[No response.] 

Thank you. 

OK. We will now call our first panel for this morning’s hearing, 
and I want to discuss the timing of the hearings here. Our second 
panel has to go to the White House, so when this panel finishes, 
we are going to probably have to adjourn. It depends on how long 
this panel lasts. But the second panel cannot start after 12:30. I 
assume this panel will last at least until then. So the likelihood is 
that we will be in recess approximately from 1 to 3 o’clock when 
we would begin the second panel. 

Now, the reason I say that is the likelihood is because we do not 
know precisely when this panel will be over, and if it goes beyond 
12:30 or 1 p.m., we will continue with this panel until it is con- 
cluded. I do not know if that came out clearly, but it is the best 
I can do at the moment. 

And we will now call our first panel for this morning’s hearing: 
Brady Dougan, the Chief Executive Officer (CEO) of Credit Suisse 
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Group AG in Zurich, Switzerland; Romeo Cerutti, General Counsel 
of Credit Suisse Group AG in Zurich, Switzerland; Hans-Ulrich 
Meister, the co-head of Private Banking and Wealth Management 
of Credit Suisse Group AG in Zurich, Switzerland; and Robert 
Shafir, the co-head of Private Banking and Wealth Management of 
Credit Suisse Group AG in New York. We appreciate all of you 
being with us here this morning, and we look forward to your testi- 
mony. 

Pursuant to Rule 6, all witnesses who testify before this Sub- 
committee are required to be sworn, and at this time then I would 
ask you to please stand and raise your right hand. Do you swear 
that the testimony you will give before this Subcommittee will be 
the truth, the whole truth, and nothing but the truth, so help you, 
God? 

Mr. Dougan. I do. 

Mr. Cerutti. I do. 

Mr. Meister. I do. 

Mr. Shafir. I do. 

Senator Levin. We will be using a timing system for our wit- 
nesses today. Be aware that approximately 1 minute before the red 
light comes on, you will see the light change from green to yellow, 
giving you an opportunity to conclude your remarks. While your 
written testimony will be printed in the record in its entirety, we 
ask that you limit your oral testimony to 15 minutes. And if you 
need additional time beyond that, I am sure that we can find a way 
to provide it to you. 

Mr. Dougan, please proceed. 

TESTIMONY OF BRADY W. DOUGAN, CHIEF EXECUTIVE OFFI- 
CER, CREDIT SUISSE GROUP AG, CREDIT SUISSE AG, NEW 
YORK, NEW YORK; ROMEO CERUTTI, GENERAL COUNSEL, 
CREDIT SUISSE GROUP AG, CREDIT SUISSE AG, ZURICH, 
SWITZERLAND; HANS-ULRICH MEISTER, CO-HEAD, PRIVATE 
BANKING AND WEALTH MANAGEMENT, CHIEF EXECUTIVE 
OFFICER-REGION SWITZERLAND, CREDIT SUISSE GROUP 
AG, CREDIT SUISSE AG, ZURICH, SWITZERLAND; AND ROB- 
ERT S. SHAFIR, CO-HEAD, PRIVATE BANKING AND WEALTH 
MANAGEMENT, CHIEF EXECUTIVE OFFICER-REGION AMER- 
ICAS, CREDIT SUISSE GROUP AG, CREDIT SUISSE AG, NEW 
YORK, NEW YORKi 

Mr. Dougan. Good morning. Chairman Levin, Ranking Member 
McCain, and Members of the Subcommittee. My name is Brady 
Dougan. I became the Chief Executive Officer of Credit Suisse in 
2007. I am joined by Romeo Cerutti, who has been the General 
Counsel of Credit Suisse since 2009, and by Hans-Ulrich Meister 
and Rob Shafir, who have served since 2012 as co-heads of our Pri- 
vate Banking and Wealth Management Division. I would like to 
thank you for the opportunity to appear before the Subcommittee 
today. 

Mr. Chairman, I would like to make a brief opening statement 
and ask, as you mentioned, that our longer prepared statement and 
our written comments to the report be included in their entirety in 


^The joint prepared statement of Credit Suisse appears in the Appendix on page 93. 
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the hearing record. My fellow panelists will make brief oral state- 
ments following mine, but they have allowed me to encroach some- 
what on their time. 

I would like to begin by providing a little background about 
Credit Suisse. Our Bank operates in more than 50 countries and 
has over 45,000 employees, including approximately 9,000 U.S. em- 
ployees in 19 locations in the United States. In the United States, 
Credit Suisse is regulated by the Federal Reserve. We have a New 
York branch, which is supervised by the New York State Depart- 
ment of Financial Services. We also have three regulated U.S. 
broker-dealer subsidiaries. 

Our primary U.S. broker-dealer has been designated a System- 
ically Important Financial Institution under the Dodd-Frank law. 
Our Bank has a deep and substantial business in the United 
States. 

The Credit Suisse management team also has strong personal 
ties and commitments to the United States. Rob Shafir and I are 
American citizens. I am the first American CEO of a major Swiss 
bank. Romeo Cerutti, our General Counsel, is an attorney who was 
admitted to both the Swiss and California bars. And Hans-Ulrich 
Meister has also worked in the United States. Our Bank also has 
deep roots in the United States. Parts of today’s Credit Suisse date 
back to the First Boston Corporation, a U.S. firm that has its roots 
going back to the 18th Century. 

Mr. Chairman, there are a few key points that I would like to 
clearly express to the Subcommittee at the outset today. 

In 2008, your Subcommittee first held hearings highlighting 
abuses of Swiss banking secrecy to hide untaxed U.S. assets. That 
event, one year into my tenure as CEO, challenged the entire Swiss 
banking sector, and it encouraged us at Credit Suisse to push for- 
ward, work hard, and help bring about a transformation in the 
Swiss banking system. 

Over the past 5 years. Credit Suisse has become one of the lead- 
ers in Switzerland, encouraging legal, cultural, and business 
changes to enable the United States to have transparent access to 
information about U.S. clients and to enable the United States to 
recover taxes that are still unpaid by Americans holding assets 
abroad. 

I can assure you that not all banks in Switzerland agree with us, 
and many have privately and publicly opposed the positions we 
take. But for me it is very clear. Swiss banks can only hold assets 
that U.S. clients have established are compliant with U.S. tax law. 
Seeking out U.S. customers who want to hide untaxed assets and 
profiting from these untaxed assets is simply not acceptable. 

Mr. Chairman, we are working daily to build a different and bet- 
ter legal and cultural reality for Credit Suisse and the Swiss pri- 
vate banking model. We have tried to demonstrate leadership in 
this area in a number of different ways. We have supported legal 
steps, both here and in Switzerland, that would enable the U.S. au- 
thorities to obtain information and recover unpaid taxes from U.S. 
clients. Credit Suisse has strongly supported the Foreign Account 
Tax Compliance Act (FATCA) at every opportunity, supporting it in 
both the United States and Switzerland, and working closely with 
the U.S. Senate to make the law as effective as possible. 
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While we supported FATCA, other banks opposed it. Because we 
embraced FATCA, Credit Suisse now has in place, sooner than 
FATCA requires, procedures to make sure U.S. clients demonstrate 
compliance with U.S. tax laws. 

In addition. Credit Suisse supports full information exchange be- 
yond FATCA, including the Organisation for Economic Co-oper- 
ation and Development (OECDs) efforts toward global standards 
for automatic information exchange. 

We have also supported the ratification of the Protocol to the 
Double Taxation Treaty agreed to by the U.S. and Swiss Govern- 
ments in 2009 and approved by the Swiss Parliament almost 4 
years ago. Credit Suisse is ready at this moment to provide the ad- 
ditional information about U.S. accounts that has been requested 
by the U.S. authorities, but we have been unable to do so because 
the U.S. Senate has not yet ratified the protocol. We urge the Sen- 
ate to ratify the protocol so that Swiss banks can assist the U.S. 
authorities in recovering unpaid U.S. taxes. 

We have proactively taken steps to require that only those U.S. 
clients who established compliance with U.S. tax laws can be cli- 
ents of our Bank. In 2008, when UBS became the first Swiss bank 
to become the focus of investigations by the Justice Department 
and this Subcommittee, and many U.S. resident clients left UBS, 
some other Swiss banks welcomed those clients. But Credit Suisse 
immediately prohibited the transfer of assets from those former 
UBS clients to our bank. 

Long before investigations by U.S. authorities. Credit Suisse — 
again, on our own initiative — moved to address the issues high- 
lighted by the UBS situation. We wanted to ensure that all U.S. 
clients of our Bank establish compliance with U.S. law, and we 
prioritized that exercise based on what we understood were the key 
priorities of the U.S. Government. 

Over the past 5 years, we pushed forward with a significant and 
complex remediation exercise. In addition to dedicated Credit 
Suisse staff, we hired numerous outside experts — law firms, ac- 
countants, and others — to help check whether clients who might 
have a possible U.S. connection were identified. If they had any 
U.S. connection, they were required to demonstrate their compli- 
ance with U.S. tax law if they wanted to remain clients of our 
Bank. 

To check the thoroughness of our efforts, we hired one of the Big 
Eour accounting firms which carefully analyzed what we had done. 
In 2013, this accounting firm confirmed that we had identified the 
complete population of potential U.S. account relationships to an 
extremely high level of confidence. Our remediation has been ex- 
tensive and demonstrable, and the results of this substantial effort 
have been presented to the Subcommittee staff. 

We fully recognize, Mr. Chairman, that despite our efforts. Cred- 
it Suisse has not been free of its own problems. We have invested 
enormous efforts to achieve as much clarity as possible about 
whether and to what extent Credit Suisse employees violated U.S. 
laws or helped clients to do so. We commissioned an independent 
internal investigation by the United States and Swiss law firms 
that reviewed all aspects of the Bank’s Swiss-based private bank- 
ing business with U.S. clients. The investigation identified evidence 
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of violations of Bank policy and U.S. laws that were centered on 
a small group of Swiss-based private bankers. 

The investigation’s evidence showed that these people went to 
great lengths to disguise their bad conduct from the Bank. We have 
presented the Subcommittee with the unvarnished results of our 
internal investigation. 

Credit Suisse’s management team regrets very deeply that, de- 
spite the industry-leading compliance measures we put in place, we 
had some Swiss-based private bankers who appear to have violated 
U.S. law. While I am extremely dismayed by their conduct, Mr. 
Chairman, I also believe that leadership requires facing up to the 
past and taking responsibility for what our employees did. 

Mr. Chairman, let me conclude by stating once again that we 
made a decision some years ago to work hard and help bring about 
a transformation of the Swiss banking industry toward the highest 
standards of compliance. We have tried sincerely to demonstrate 
our leadership in the various ways I discussed this morning, and 
for me personally it has been one of my highest priorities to get 
this fixed, to get it right, and I believe we have made significant 
progress toward that goal. 

And with that, with your permission, I would like to turn it over 
to Romeo Cerutti, our General Counsel. 

Senator Levin. Thank you very much. Mr. Cerutti. 

Mr. Cerutti. Good morning. Chairman Levin, Ranking Member 
McCain, and Members of the Subcommittee. My name is Romeo 
Cerutti, and I have served as the General Counsel of Credit Suisse 
since 2009. I am happy to appear today to answer your questions. 
We have taken a hard look at this issue, and I will explain every- 
thing I can to the extent possible. 

Before 2008, our Bank, like many banks in Switzerland at the 
time, had the view that tax compliance was a matter that was be- 
tween the individual taxpayer and that taxpayer’s government. 
Looking back, that approach left the Bank vulnerable to abuse by 
those U.S. clients and Swiss private bankers who wanted to hide 
untaxed assets. And back then, preventing U.S. accounts from 
holding untaxed assets was not a priority. That was a mistake. 

But since that time there has been a real and meaningful 
change, and I should say that one of the most important drivers 
of that change has been this very Subcommittee and, most particu- 
larly, the Subcommittee’s report of July 2008 concerning UBS. 

Once the report came out, within a week we immediately decided 
that we would not take in the account holders that were leaving 
UBS as a result of the revelations in that report. We also decided 
that we would identify and close U.S. taxpayer accounts that would 
not or could not prove tax compliance. 

We believed that our Swiss-based private bankers serving U.S. 
clients were complying with our policies. We were wrong. In fact, 
as we later learned, we had a problem. Certain private bankers in 
our Bank had apparently violated U.S. laws. 

As a bank, we have since taken a number of important steps to 
face up to the past and guard against a recurrence of these prob- 
lems. 

First, we commissioned a full and independent internal inves- 
tigation as to what happened and have provided detailed informa- 
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tion to the U.S. authorities. We have searched for the truth of what 
happened with a view that we need to take responsibility and re- 
solve these matters. 

Second, we have worked very hard to get the U.S. authorities the 
necessary information they wanted. This has not been easy, given 
that we need to comply with the laws of both the United States 
and Switzerland and these laws are sometimes directly conflicting. 

Third, our effort has also included urging both the Swiss Par- 
liament and the U.S. Senate to adopt the 2009 Protocol to the Dou- 
ble Taxation Treaty. While the Swiss Parliament adopted the Pro- 
tocol a long time ago, it still awaits ratification by the U.S. Senate. 

Fourth, we have worked very hard to close all U.S. accounts 
where clients have not demonstrated compliance in fulfilling their 
reporting obligations. 

Fifth, we contacted current and former U.S. account holders and 
encouraged them to participate in the IRS’ Voluntary Disclosure 
Program, which enables the IRS to recoup unpaid taxes. 

Sixth, and last, we have made real progress in proactively im- 
proving our compliance standards. For example, we have prepared 
for the implementation of the Foreign Account Tax Compliance Act, 
ahead of time and have been a vocal leader in Switzerland and 
globally in support of FATCA, which will bring about important 
changes in providing the IRS information about U.S. accounts held 
abroad. 

Senators, when we make mistakes, we take responsibility and we 
hold ourselves to high standards. The last 5 years have been an im- 
portant wake-up call for the Swiss private banking industry. At 
Credit Suisse we have learned real lessons, and we have genuinely 
tried to use this experience as an opportunity to meaningfully im- 
prove our Bank’s compliance framework. 

Thank you. 

Senator Levin. Thank you very much, Mr. Cerutti. 

Did you want Mr. Shafir or Mr. Meister? 

Mr. Meister. Good morning, Mr. Chairman. Good morning. 
Ranking Member McCain. Good morning. Members of the Sub- 
committee. My name is Hans-Ulrich Meister. Along with my part- 
ner, Rob Shafir, I am the co-head of the Private Banking and 
Wealth Management Division at Credit Suisse. 

I have had the privilege of working in this country and also had 
the opportunity to complete advanced management programs at 
Wharton and at Harvard. 

I joined Credit Suisse in August 2008 as the regional CEO of 
Switzerland. In that role, one of the main tasks was to enhance 
and to drive the integration of the various local businesses in Swit- 
zerland, including the investment banking business, asset manage- 
ment, private banking, and the retail and the commercial busi- 
nesses in Switzerland. 

In August 2011, I became the Chief Executive Officer of the Pri- 
vate Banking Division, and in November 2012, Rob Shafir, to my 
right, and I were appointed to the newly formed division called Pri- 
vate Banking and Wealth Management. 

As a Swiss person who has spent close to 30 years in the finan- 
cial service industry, there are two points I want to emphasize. 
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The first point is that we agree that Swiss bank secrecy was 
abused by some clients in order to hide untaxed money from their 
local tax authorities. 

We also recognize that there were some Swiss bankers, business 
people in Swiss banks, who helped those clients to hide their 
untaxed money. 

I want to state clearly and directly to this Subcommittee that 
this approach, by some clients and some Swiss bankers, is totally 
unacceptable. 

Not everyone in Switzerland wants to deal with this fact, but in 
my view, the Swiss banks have to recognize this issue and have to 
accept their share of responsibility. 

The second point I want to make is that it is clear to me person- 
ally and it is clear to the entire management team of the Bank that 
the only way forward for the private banking business at Credit 
Suisse and for all the Swiss banks is to serve only U.S. clients who 
can establish compliance with U.S. laws, and this has been our 
goal for some years. 

In 2008, while other banks in Switzerland accepted U.S. clients 
who left UBS, we prohibited acceptance of those clients. We have 
conducted a series of intensive projects over the last 5 years to 
check that only U.S. clients who can demonstrate that they have 
established compliance with U.S. tax laws can be clients of Credit 
Suisse. We are doing this because we do not want U.S. clients who 
are not fully compliant with the laws of this country. 

The private banking industry worldwide, not just in Switzerland, 
has been going through a process of change for years in the direc- 
tion of clear transparency, international exchange of information, 
and working closely together with regulators all over the world to 
enhance and improve the business. 

Rob Shafir and I, as the responsible co-heads for the Private 
Banking and Wealth Management Division, welcome these changes 
because we strongly believe that is the only way forward for the 
Swiss financial center and the international private banking com- 
munity. Thank you. 

Senator Levin. Thank you very much, Mr. Meister. Mr. Shafir. 

Mr. Shafir. Good morning. Chairman Levin, Ranking Member 
McCain, and Members of the Subcommittee. My name is Rob 
Shafir. I am the co-head, along with my colleague Hans-Ulrich Mei- 
ster, of the Private Banking and Wealth Management Division. 

I joined Credit Suisse in 2007 and have had a 30-year career in 
the U.S. financial services business. I appreciate your giving me a 
chance to speak with the Subcommittee today. 

From 2007 to 2012, I have served at different times as the Chief 
Executive Officer of the Americas Region and the Chief Executive 
Officer of our asset management business. I have been on the Exec- 
utive Board since I joined the Bank. 

From the time I joined Credit Suisse, I have experienced first- 
hand a sincere and unambiguous culture of compliance. Our leader- 
ship has an intense focus on controls. We have strong and com- 
mitted employees in various different functions who are ready and 
empowered to enforce the highest standards in the way we do busi- 
ness. That commitment starts with Mr. Dougan and the Board of 
Directors, and it is crystal clear to the members of the Executive 
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Board and the employees on down the line in the United States, 
Switzerland, and the rest of the world. 

From outside the Bank, you can see our culture of compliance in 
action in the concrete steps we take. I have witnessed during my 
time at Credit Suisse that the Executive Board has a constant 
focus on creating a compliance culture, and the Bank has made sig- 
nificant progress in that direction. 

You can also see the other steps that we have taken to support 
greater transparency in international banking. We have strongly 
advocated in favor of the Protocol to the Double Taxation Treaty, 
allowing for mutual assistance in tax matters. We have publicly 
supported the enactment of the implementation of FATCA, which 
represents a major advance in international information sharing. 
Even though the official implementation of EATCA has been de- 
layed, we proactively adopted requirements that exceed what 
EATCA will require, and have done so on a faster timetable than 
required by the IRS. Then and now, we are totally committed to 
ensuring that our clients and our businesses are compliant with 
U.S. legal requirements. 

I am not suggesting, Mr. Chairman, that we get it right every 
time or that we are always able to detect every problem in the 
Bank as soon as we would like. I can tell you that the attitude of 
this management team is to prioritize a culture of compliance at 
every level of this Bank and to resource and empower the people 
in the control functions. 

In 2012, I was asked by Mr. Dougan to join my partner, Hans- 
Ulrich Meister, as co-head of the Private Banking and Wealth 
Management Division. I am the first American to serve as co-head 
of this business at our Bank. Mr. Meister and I are completely on 
the same page when it comes to the strategy we are implementing 
for our business. The value proposition of Credit Suisse for U.S. cli- 
ents is that we can manage client assets with outstanding client 
service and performance. There is no value proposition in having 
U.S. clients that have not demonstrated compliance with U.S. law. 

Mr. Chairman, these are the standards we have set for ourselves. 
This is where Credit Suisse is now. We believe this is the respon- 
sible and necessary future for the international banking industry. 

Thank you for your time this morning. 

Senator Levin. Thank you very much. 

We will have many rounds of questions, but let us have 10 min- 
utes for each round for each of us. 

Mr. Dougan, in your opening statement, you said that Credit 
Suisse is willing to provide names of U.S. customers who held 
Swiss accounts, pending ratification of the 2009 Swiss Protocol. 
Now, that treaty is not going to facilitate the production of U.S. ac- 
count names and information on accounts that are closed before 
September 2009, right? Is that correct? 

Mr. Cerutti. May I? 

Senator Levin. Either one. 

Mr. Cerutti. Yes, that is correct. But any account that was still 
open at that time, you are going to get information. And if I may 
add, a lot of the accounts that were closed at that time went on 
to other Swiss banks. So you will get it if the IRS makes the same 
request under the treaty to other Swiss banks. 
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Senator Levin. Right. And, of course, the Swiss Parliament has 
amended the law so that we have to make certain proofs before we 
can get the information from those other banks. Bits and pieces are 
provided to us instead of the names. Instead of your going back and 
giving us the names, which is what will allow us to collect the 
taxes, instead you hide behind Swiss secrecy laws. 

So we are interested in collecting taxes that are owed, which 
have been evaded, and we need the cooperation of the banks in 
order to do that. But if the banks will not cooperate, citing Swiss 
secrecy laws, then we simply have to use our own domestic laws 
to force cooperation from the banks. 

Now, you cite Swiss secrecy laws, you said, Mr. Dougan, that you 
do not agree with those laws. Is that correct? 

Mr. Dougan. Well, I think our position is very clear, which is we 
are ready to provide any information that we can legally provide. 
But I think that, as you point out, the issue that we have is we 
have two different legal jurisdictions and, therefore, for us to break 
the law in one jurisdiction in order to provide that information is 
difficult for us to do. But I think the most important thing, from 
our point of view, is that we cannot necessarily influence these dis- 
cussions between governments and how they proceed. We are ready 
to provide any information that we can provide legally, and we do 
believe that approval of the new treaty would actually provide a lot 
of facility for the IRS and for the DOJ to actually get a lot of the 
information that they need. That is our belief. 

Senator Levin. Well, I have indicated that we hope that treaty 
will get ratified, but it has its limits, and it does not apply to thou- 
sands of accounts of people who owe us money. And you folks have 
not been willing to give us more than 238 of those accounts, and 
that means that we lose billions of dollars in tax collections. And 
that is unacceptable to us. And if we are not going to get coopera- 
tion from the Swiss — and we will make this point very strongly to 
our own Department of Justice this afternoon — we are going to use 
our own means. And our own means are subpoenas, and our own 
means are to use the ways in which we can enforce our own laws 
in order to get those names. 

And so you can say that you are caught between two countries’ 
laws, but when you come to this country, you sent bankers into the 
United States, set up an office in the United States, helped U.S. 
customers hide what they were doing from U.S. authorities — that 
is what you did. And now the jig is up. You say you want to cooper- 
ate, but you cannot do it because of Swiss secrecy laws. Those laws 
do not apply in the United States. You are operating in the United 
States. 

And so we believe and we think the law, which is fairly well ac- 
cepted around the world, is that if you are going to operate in a 
country, you must abide by the laws of those countries, and you 
cannot hide behind the laws of your own country. That is not the 
way it works. 

And so we are going to put a lot of pressure on our Justice De- 
partment to enforce the laws here and to enforce them against you 
if you are unwilling to do what our laws, we believe, require you 
to do, which is to turn over the names of the people whom you 
aided and abetted in tax evasion. 
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Mr. Dougan. Well, Mr. Chairman 

Senator Levin. Let me just ask you about Swiss laws, too, by the 
way. Have you urged the Swiss Government to change the laws to 
allow disclosure of U.S. customers’ names? Have you urged the 
Swiss Government to change the laws? 

Mr. Dougan. We have actually worked at all levels within Swit- 
zerland, certainly with the government, with regulators, and also 
have been very public about our support for increasing the ability 
for transparency. As we have said, we are 

Senator Levin. That is not my question. 

Mr. Cerutti. If I may 

Senator Levin. My question is: Has Credit Suisse urged the 
Swiss Government publicly to change the law so that you can turn 
over the names of your customers that you had prior to 2009? 

Mr. Cerutti. Mr. Chairman, we have absolutely the same goal. 
Every 

Senator Levin. No. Not the same goal. It is a very specific ques- 
tion. Have you urged the government to change the law so that you 
can cooperate with us so that we can collect taxes that are owing 
to us? 

Mr. Dougan. Yes, we have. 

Senator Levin. To change the law so that you can provide us 
those names? 

Mr. Dougan. Yes, we have done that. 

Senator Levin. You have. 

Mr. Dougan. We have encouraged them. We have done it pub- 
licly. We have supported that goal, yes. 

Senator Levin. That is good. Now, and you are saying other 
banks have not — no, no. Not the goal, because the goal can be 
achieved in the eyes of some through a treaty which gives us bits 
and pieces, not names. What the new treaty does is say, we are not 
going to give you the names. We are going to tell you generally 
what accounts were transferred to what other banks, and then you 
can go to those other banks, and then the Parliament in Switzer- 
land changed the law to say under that new treaty, you are going 
to have to show that the bank that has received that account some- 
how or other worked with and is guilty also of aiding and abetting. 
That is a very difficult burden. So you can talk about the new trea- 
ty, and we hope it gets ratified. But its value is very limited. It has 
loopholes in it which will be used, I am sure, by banks to avoid 
ponying up the names. 

Now, I want to ask you this question, not goal: Have you urged 
the Government of Switzerland, the Parliament of Switzerland, to 
allow you to give us the names of your customers that you aided 
and abetted in evading taxes prior to 2008? 

Mr. Dougan. Yes, we have. 

Senator Levin. OK. Now, Mr. Cerutti, as the bank’s General 
Counsel, let me ask you questions about some grand jury sub- 
poenas. Is it correct that in September 2011, the Department of 
Justice issued two grand jury subpoenas to Credit Suisse seeking 
information from the bank in Switzerland? 

Mr. Cerutti. That is correct. 
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Senator Levin. And those subpoenas in part ask for U.S. client 
names and account information for certain accounts going back to 
January 2000? 

Mr. Cerutti. That is also correct. 

Senator Levin. Is it correct that while Credit Suisse produced 
some business records and information from Switzerland, it did not 
produce any account information disclosing U.S. client names? 

Mr. Cerutti. That is correct, yes. 

Senator Levin. And the reason was Swiss secrecy laws. Is that 
correct? 

Mr. Cerutti. That is correct. 

Senator Levin. Now, the bank must have known that the United 
States has case law bundled under the Bank of Nova Scotia line 
of cases that says if a bank is based in a secrecy jurisdiction but 
does business in the United States and if it gets served with a 
grand jury subpoena, the U.S. interest in criminal prosecutions out- 
weighs the foreign jurisdiction’s interest in secrecy and that the 
bank must produce the requested information. Are you aware of 
that line of cases? 

Mr. Cerutti. Yes, I am. 

Senator Levin. And so you knew that the day would come when 
the bank might be subpoenaed for information in Switzerland and 
that a U.S. court would order the bank to honor the subpoena. But 
what actually happened here is that instead of enforcing the grand 
jury subpoenas in a U.S. court to obtain the U.S. client names in 
Switzerland, the Department of Justice put the subpoena on hold 
and in September 2011 filed a treaty request instead to obtain the 
names. Is that true? 

Mr. Cerutti. Yes, I think so. 

Senator Levin. And that treaty request took two different re- 
quests, two court decisions, 2 years, and we ended up with 238 ac- 
counts with U.S. client names. Is that correct? 

Mr. Cerutti. That is correct, because that treaty request was 
made under the current 1996 treaty with the very tough standard, 
and as soon as the new treaty would be ratified, you would get, I 
am convinced, many more, probably thousands of account names. 

Senator Levin. Well, I understand, but there also were 1,500 ac- 
counts, were there not, which were organized in the same way that 
the 238 came from? Those were the ones that were set up in the 
third country’s jurisdictions using shell corporations. Is that cor- 
rect? 

Mr. Cerutti. You are talking about entity accounts. That is cor- 
rect. Now, the Swiss Federal Administrative Court has set up con- 
ditions under which they consider these entities to fall under this 
tax fraud or the like standard, and only 238 in their view 

Senator Levin. And so the Swiss courts again made the decision 
which denied us the names of accounts in Switzerland opened up 
by shell corporations — by the way, many of which your people 
helped to set up, and we will get into that later in my second or 
third round. But it was, again, a Swiss court which then denied us 
the names of your account holders which used shell corporations to 
cover up who the beneficial owners really were. That is totally un- 
acceptable, and I just hope that our Department of Justice under- 
stands that when subpoenas are issued in 2011 and they sit there 
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unenforced year after year after year, and the excuse is that se- 
crecy laws in another country do not allow the subject of that sub- 
poena to provide information critical to our tax collection, that the 
Department of Justice, as far as I am concerned, is taking a totally 
unacceptable position, and we are going to do our best to change 
it. 

Senator McCain. 

Senator McCain. Thank you, Mr. Chairman. I thank the wit- 
nesses for being here. 

Mr. Dougan, I would like to get something straight here. Is it 
true that, at its peak in 2006, Credit Suisse had over 22,000 ac- 
counts in Switzerland for U.S. customers with assets exceeding $10 
to $12 billion? Is that roughly accurate? 

Mr. Dougan. At the end of 2008, we had about 22,000 accounts, 
and the total — I think the total amount of assets that has been re- 
ferred to by the Subcommittee is about $12 billion. 

Senator McCain. So that is an accurate statement now? 

Mr. Dougan. That is generally accurate, yes. 

Senator McCain. Now, to date, due to Swiss law restrictions, is 
it true that Credit Suisse has turned over to the United States the 
names of only about 230 former U.S. customers with hidden ac- 
counts? Is that true? 

Mr. Dougan. Yes, that is correct. 

Senator McCain. So we are really talking about a minuscule 
number of individuals who have intentionally evaded U.S. taxes 
has been revealed to the Justice Department or the Department of 
Treasury or other interested agencies. Is that true? 

Mr. Dougan. That is correct, in terms of what has been deliv- 
ered. 

Senator McCain. Now, would you explain again what Swiss law 
prevents you from providing that information? 

Mr. Dougan. Yes, perhaps I could ask Mr. Cerutti to give 
the 

Senator McCain. OK. Maybe Mr. Cerutti 

Mr. Dougan [continuing]. Legal point of view. 

Mr. Cerutti. Yes, Senator, Article 47 of the Swiss banking law, 
the banking secrecy provision, prohibits us from furnishing any cli- 
ent names to anyone within Switzerland or outside of Switzerland. 
And this is subject to imprisonment and fines. So that is 

Senator McCain. So any real idea that the Government of Swit- 
zerland is cooperating with us is a joke, right? If we can only get 
230 names out of 22,000 accounts, anyone in the Swiss Govern- 
ment who alleges that they are cooperating with the United States 
in trying to track these people down is just contradicted by the 
facts. 

Mr. Dougan, 5 days ago. Credit Suisse settled with the SEC and 
paid over $82 million for disgorgement of its profits. The SEC set- 
tlement did not relate to the bank’s facilitation of tax evasion of 
U.S. client accounts in Switzerland. 

Do you know what the profits from those accounts were? Have 
you got a general idea? 

Mr. Dougan. In terms of, sorry, as opposed to the SEC? 

Senator McCain. Right, the profits that you made from those ac- 
counts. 
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Mr. Dougan. No, Senator, I do not think we have a good idea 
of that. I can perhaps lead you through some of the numbers that 
might give you an understanding of how those numbers developed. 
But I do not think we have a precise idea, no. 

Senator McCain. But those profits were pretty substantial given 
the number of clients that — and the $10, $12 billion in the ac- 
counts. 

Mr. Dougan. No, in terms of the importance of this business — 
and, frankly, it is one of the issues that makes this an issue that 
is for us as well as something that we regret a lot, this was a very 
small business, actually. From our point of view, it was about less 
than 1 percent of the profitability of our global Bank. And so this 
was actually a relatively small part of the business. Obviously we 
are not in any way trying to avoid responsibility for the acts which 
happened and the behavior, but clearly it was, from an economic 
point of view, a very small part of the business. 

Senator McCain. But I guess it is all dependent on how you look 
at it, but if it was $12 billion and, say, 10 percent, which is very 
modest, would be well over $1 billion. 

Mr. Dougan. Well, can I address the $12 billion? Because I think 
that is actually an important issue that we thought was worth 
spending a little time on with the Subcommittee. 

Senator McCain. I thought you just responded $10 to $12 billion 
in the 22,000 

Mr. Dougan. Well, $12 billion was the amount of assets that we 
had outstanding as of the end of 2008. Of that $12 billion, $5 bil- 
lion of that, as we went through and did a full investigation, was 
determined to be fully tax compliant. So not all of the $12 billion 
was not tax compliant. So $5 billion was tax compliant. Another 
$2.2 billion was actually determined to not have a U.S. taxpayer 
connected with it. 

Senator McCain. We are down to $10 billion now. 

Mr. Dougan. We are basically down to about $7 billion. 

Senator McCain. Only $7 billion, OK. I think the point is that 
you made quite a bit of profits, even if it was a small percentage, 
and I guess it all depends on where you view a billion or two dol- 
lars. Maybe from Credit Suisse’s standpoint it is not much, but, 
frankly, from most average citizens, that is a fair amount of money. 

In your statement where you accept responsibility and deeply re- 
gret the actions, you said, how many culpable officers, directors, 
and key executives have been held accountable — I mean fired? 

Mr. Dougan. Well, Senator, with this business, what we deter- 
mined to do starting in 2008, 2009, particularly after the actions 
of the Subcommittee in highlighting these issues, was to shut this 
business down. So over the course of the last years, over the course 
of the first 2 years after that, we basically reduced the size of the 
business by about 80, 85 percent. 

Senator McCain. How many employees were fired? 

Mr. Dougan. Which means that most of those people involved 
with the business actually were fired as part of shutting down the 
business, so the vast bulk of them actually left the business as we 
shut it down. 
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Senator McCain. Mr. Meister, you are a high-ranking official, 
and you were directly responsible for overseeing a division that 
serviced many U.S. bank accounts in Switzerland. Is that true? 

Mr. Meister. That is true, starting in August 2011, for the 

Senator McCain. There was an office right in the Zurich airport, 
meaning the clients would not have to even enter the city to con- 
duct these transactions. Yet in interviews with the staff, you said 
you were unaware that the branch was servicing these undeclared 
U.S. accounts? You were unaware of that? 

Mr. Meister. Perhaps in the interviews I said that, because it 
was not clear to me at the time, because I took over the private 
banking as the CEO in August 2011, there was years before this 
sort of a team. In the meantime, of course, in preparation for this 
hearing, I now know that there was a team. There was a team of 
around seven to eight relationship managers and around 10,000 cli- 
ents. The bulk of the clients were smaller clients with a balance 
between $30,000 and $75,000 and most of them did not hold securi- 
ties. Generally, in Credit Suisse, a relationship manager normally 
in the private bank covers around 100; here it is around 1,000. So 
there was specific service for U.S. residents who came in, have per- 
haps a house somewhere in a tourist spot, used cash, most of them 
were cash accounts, no securities accounts and no advice. 

Senator McCain. So it really did not mean much that you had 
an office right there in the Zurich airport? 

Mr. Meister. I did not say it did not mean much. That is what 
I learned in the meantime because I was not, as I said, accountable 
for this part. Perhaps Mr. Cerutti can give more light, or Mr. 
Dougan. 

Mr. Dougan. Well, Senator, if I could just add, this airport office, 
as you mentioned — I think Hans-Ulrich Meister has outlined some 
of the parameters of it — it was really an office where, as you say, 
it was an office of convenience for clients 

Senator McCain. It certainly was. 

Mr. Dougan [continuing]. Who would come in, but basically they 
held relatively small amounts of money, and there was no active 
management. And actually in our investigation, which was a very 
detailed investigation, we did not find any systematic issues in that 
area. 

Senator McCain. Mr. Cerutti, you conducted an internal review 
in 2008 that included looking at the SALN desk, which primarily 
dealt with U.S. accounts. Your review found no wrongdoing. Yet in 
2011, the DOJ found enough evidence to indict several employees 
from that desk. How do you explain your inability to — and gave a 
clean slate to your review of the SALN desk, and yet the DOJ 
found enough evidence to indict several employees from that same 
desk? 

Mr. Cerutti. Senator, we did the review at the end of 2008, be- 
ginning of 2009. We looked at the SALN desk, at our policies and 
our trainings, at the travel. We looked also at the audit reports, all 
that stuff, and we did not determine that we had a problem. In ret- 
rospect, that was a mistake. 

Senator McCain. I thank the witnesses. I thank you, Mr. Chair- 
man. 

Senator Levin. Thank you very much. Dr. Coburn. 
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Senator Coburn. Mr. Dougan, in your prepared testimony, you 
stated that Credit Suisse undertook an extensive internal inves- 
tigation to try and uncover potential wrongdoing. Was there a for- 
mal report inside the bank on that investigation? 

Mr. Dougan. Well, it was a very extensive and long-running in- 
vestigation. We were updated very frequently on that. We also had 
various discussions, obviously, with our regulators, with various 
authorities here as well, updating them on the progress on that. 

I think our view has been that, we are going to continue to make 
sure that we are looking throughout the Bank and doing every- 
thing we can to ensure compliance, so we did not really view it as 
a process that had ended. But we have constantly been, obviously, 
updated and involved in lessons learned and improving the envi- 
ronment as a result of that. 

Senator Coburn. But there was no report brought to your board 
or to your chief executive level that here is the summary of what 
happened, here is 

Mr. Dougan. There was no formal report. Not one formal report. 

Senator Coburn. Do you think that is unusual? Or was that 
done for legal purposes? 

Mr. Dougan. No, I think it was — I have to tell you, I think in 
our firm and certainly in my 32 years in the industry, I have never 
seen a project with as much focus, as much resources, and as much 
time spent on it as this issue. I would say over the past 5 years 
this has probably been the single thing which has been the highest 
focus for us as a management team. And so this is discussed very 
regularly. It is discussed very regularly at our Executive Board vir- 
tually every week. It is discussed at our outside board meetings as 
well. 

So it has been a very integral part of how we manage the busi- 
ness and what we have done all along. So I guess, in fact, I view 
that as a positive. We did not view it as a project which ended, and 
then we had a report which sort of summarized it. It is actually 
something that we continue to work with on a daily basis. 

Senator Coburn. On this kind of plan that people would take 
tourist visas here to raise business, which is no longer happening, 
was there one individual that kind of promoted that scheme? And 
were they held accountable? And what has been the basis of that? 

Mr. Dougan. The team that was involved in that — and, again, 
this is historic behavior, as you say, so it was pre-2008 behavior — 
was a group which compromised different numbers over time, but 
about 10 to 15 different account officers, and it was really con- 
centrated in that group. That is the group where we admit there 
was behavior that we certainly do not countenance, we certainly 
think is egregious. We agree with, I think, all the adjectives that 
were used by the Subcommittee here. And that was really the 
group that was involved in that activity. The managers of that 
group were clearly the managers who I believe orchestrated that. 
We did not see any knowledge of that by others above them in the 
organization. And many of those individuals were part of the De- 
partment of Justice indictment. Many of those individuals are gone 
from the firm, and have been for a long time. 



24 


So that was the small focus group where we saw the behavior 
that was clearly not behavior that we would in any way coun- 
tenance or defend. 

Senator Coburn. All right. Mr. Cerutti, if John Doe subpoenas 
and the Justice Department fully carried out what they could carry 
out in this country, would you all have complied with those sub- 
poenas? 

Mr. Cerutti. Senator, that is very difficult — impossible under 
Swiss law. We would all face criminal indictments in Switzerland 
and most probably prison terms if we would hand over these client 
names without the permission of the Swiss Government. 

If I may just say in the UBS matter that Chairman Levin men- 
tioned at the very beginning, the 4,500 names that ultimately were 
turned over were turned over as a consequence of a treaty that was 
entered into between the U.S. Government and the Swiss Govern- 
ment that allowed that any accounts with assets under manage- 
ment of $1 million and more be turned over. I would say that 
under the new Double Taxation Treaty, the one that still needs to 
be ratified here in the Senate — and I urge you to ratify it as quick- 
ly as possible, you will get many more accounts, and you can get 
them quickly, and the $1 million asset limitation, is not in that 
treaty. 

Senator Coburn. Do you foresee a consequence if the Justice De- 
partment used all the tools and carried it through the courts that 
you might face prosecution in this country for not complying with 
those subpoenas? 

Mr. Cerutti. Yes. 

Senator Coburn. So you have double jeopardy. Where would you 
like to spend time? [Laughter.] 

Mr. Cerutti. That is a tough decision. 

Senator Coburn. The Subcommittee Report found that 1,800 dif- 
ferent Credit Suisse employees serviced the 22,000 U.S.-linked ac- 
counts. According to the Subcommittee’s Report, only 10 of the 
1,800 employees were disciplined, and no one was fired. Is that an 
accurate statement? 

Mr. Dougan. I think it is largely accurate, but maybe I could ex- 
plain it. We did have a concentration of coverage of U.S. clients in 
a few areas, and the SALN desk, which is the area where we have 
seen the systematic, problematic behavior was the area that had a 
specific focus on U.S. accounts. 

The larger group, the 1,800 number that is quoted, those were 
RMs throughout the bank. Typically they had one or two U.S. cli- 
ents, and so they were not specifically focusing on the United 
States, but they might have an account that might have been, say, 
an expat in Switzerland, so it could have been a U.S. citizen who 
was living in Switzerland. 

Senator Coburn. Got you. 

Mr. Dougan. So most of those, the vast bulk of those 1,800 sim- 
ply had a few U.S. accounts, and, again, in the course of our very 
thorough investigation, we did not find any systematic abuses in 
that group. 

Senator Coburn. All right. Thank you very much. 

One other question, Mr. Dougan. Credit Suisse started — in 2008, 
you undertook efforts to identify and close out noncompliant U.S. 



25 


accounts. In other words, they were not compliant with our tax 
laws. 

Mr. Dougan. Yes. 

Senator Coburn. How many noncompliant accounts were identi- 
fied as part of your efforts? 

Mr. Dougan. Do you want to answer that? 

Mr. Cerutti. Senator, if I may try to answer that, we did it the 
other way around. We tried to identify the ones that were compli- 
ant, and over the time we have identified some 6,678 that were 
compliant and another 1,900 that lost their U.S. nexus, so if you 
add that up, you have about 8,500 that were not part of the 22,000. 

In addition, of the 22,000, you have about 9,000 that had less 
than $10,000 U.S. dollars, really small accounts. And this is a mix 
you have some 6,300, 6,500 expats, Americans who live abroad, 
mostly in Switzerland. They need an account. They beg us to open 
an account quite often because most Swiss banks are shut for busi- 
ness for U.S. persons. Everyone is so afraid at this point to 

Senator Coburn. Are they compliant? 

Mr. Cerutti. We looked at 

Senator Coburn. Are those 6,000 expat accounts compliant with 
U.S. tax law? 

Mr. Cerutti. We looked at this population, and starting in 2012, 
we had been hoping to do that as part of the FATCA implementa- 
tion. FATCA got delayed, twice, as you know, it will now go into 
effect on July 1, 2014. We looked at that, and from a perspective 
of assets under management, to a large extent they were compli- 
ant. Account number- wise, I do not have the exact number here, 
but I could deliver that. Many, many are compliant. 

Senator Coburn. That is a cultural issue, and we ought to ad- 
dress that. The fact is if your policy today is that U.S. accounts will 
be compliant with U.S. tax law, it does not matter what the per- 
centage of assets under management that are. It is whether or not 
the accounts are. So, what I would do is just admonish that if that 
is your policy, then it ought to be installed vigorously and through- 
out. 

Mr. Dougan. Perhaps, Senator, maybe I could just add another 
way to state it that might help in terms of understanding the proc- 
ess. Our top priority was to get to a point where all of the accounts 
that were here at the Bank were compliant. That was our top pri- 
ority. 

Now, as part of that as well, we made the decisions around re- 
structuring this business, and so there were many parts of this 
where we just exited the business. So we did not spend a lot of 
time determining whether they were or they were not compliant. 
We just said 

Senator Coburn. You just closed the accounts? 

Mr. Dougan. Yes, we just closed the accounts. And that is how — 
obviously, you go down by 80 percent in terms of the footprint in 
this business. 

So that was our priority. I think as Mr. Cerutti said, on an ongo- 
ing basis, every account has to be compliant, and that was our 
most important goal, and so that is what we focused on. 

Senator Coburn. All right. Thank you. I yield. 

Senator Levin. Thank you. Dr. Coburn. Senator Johnson. 
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Senator Johnson. Thank you, Mr. Chairman. 

Mr. Cerutti, you might be the best person to answer this ques- 
tion. How do you determine whether an account is compliant? 

Mr. Cerutti. Senator, today we have put all the FATCA require- 
ments in place, so we are really looking at whether someone is a 
U.S. person from a tax perspective, U.S. nationality, green card, 
substantial presence test. We have them to sign these documents. 
We are also looking at dual citizens because often you have in Eu- 
rope people who might have been born in the United States, and 
they are dual citizens now. So we are really looking at all of these 
people, and now they are signing waivers. They are all signing also 
a W-9 at this point. And once FATCA is in place, we can then 
transmit the account information to the IRS under the intergovern- 
mental agreement that Switzerland has entered into with the 
United States. 

Senator Johnson. OK. So you determine compliance because 
they basically sign waivers and a W-9, which gets reported back 
to the IRS, and so somebody knows that they have an account 
there and then that income is reported to the IRS, just like it is 
at any other normal bank. 

Mr. Cerutti. Exactly. It will now be starting July 1, 2014, with 
FATCA, and someone would be a fool to sign all of that and not 
pay the taxes. 

Senator Johnson. I want to understand a little bit about what 
is so different about the 230 accounts where we actually received 
the names versus the other 22,000. What is unique that those 230 
names were actually supplied? 

Mr. Cerutti. Historically, Switzerland distinguished between 
what the Swiss defined as tax fraud and tax evasion. And under 
the Double Tax Treaties in the past, you would only be able to get 
administrative assistance in a tax matter if the tax fraud standard 
was really fulfilled. And the Swiss courts have determined that 
these 238 accounts have the tax fraud standard fulfilled. 

The other accounts, and by far not all of the 22,000 are not tax 
compliant, as I tried to explain before, but let us assume there are 
a number of those who are not tax compliant that would qualify 
as tax evasion. They would be covered by the new treaty, because 
Switzerland agreed to the new OECD standards, dropped the tax 
fraud requirement, accepted the tax evasion requirement, accepted 
also in 2012, as was mentioned by Chairman Levin, the group re- 
quests, and so once this treaty is signed, the IRS could just send 
out these requests, and these accounts should come in. 

Senator Johnson. So the 238 accounts were determined fraudu- 
lent — 

Mr. Cerutti. Yes. 

Senator Johnson [continuing]. That they were committing 
fraud? 

Mr. Cerutti. Yes. 

Senator Johnson. How was that determined? How did the Swiss 
authorities determine that those 238 out of the 22,000 were actu- 
ally engaged in some kind of tax fraudulent activity? 

Mr. Cerutti. Senator, it is a very good question. We have several 
court decisions by the Swiss Federal Administrative Court that 
have set the standards for fraud. Typically these were entity ac- 
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counts, like someone had an offshore entity, a U.S. person was sort 
of hiding behind an offshore entity. The corporate governance of 
the entity was violated. They held tJ.S. securities. I think these are 
the three main criterias to qualify for the fraud standard. 

Senator Johnson. How were those entities targeted? How were 
they ever investigated? We did not know their names, so obviously, 
Swiss authorities opened up some kind of investigation for those 
238 accounts? 

Mr. Cerutti. Yes, Senator, there was a group request by the 
IRS. It went to the Swiss Financial Tax Administration. They for- 
warded it to us at Credit Suisse. We had to identify all these ac- 
counts that qualified pursuant to these different criterias. We sent 
them in to the Swiss Federal Tax Administration. It was a some- 
what larger group than 238. They then decided which one in their 
views would qualify. They were then forwarded on to the IRS by 
the Swiss Federal Tax Administration. Some appealed this deci- 
sion, and those cases were then decided by the Swiss Federal Ad- 
ministrative Court. 

Senator Johnson. OK. Mr. Meister, I think you mentioned that 
some clients and some Swiss bankers were involved in some of 
these fraudulent transactions. I think that was basically your testi- 
mony. I would like to review in general how important the Swiss 
banking sector is to Switzerland’s economy. The numbers I have is 
that the Swiss economy is somewhere between $600 and $700 bil- 
lion. Is that correct? Anybody know? Those are the figures I have. 

Mr. Meister. Maybe I 

Mr. Dougan. That sounds right. I do not think we could con- 
tradict it. 

Senator Johnson. I am seeing the banking sector somewhere be- 
tween 6 and 12 percent of that, so somewhere in the $40 to $75 
billion range. 

Mr. Dougan. That sounds about right. 

Senator Johnson. Now, when they reported that GDP, is that 
the profitability of the Swiss banking sector? Obviously total assets 
under management are much higher than that. 

Mr. Dougan. So, yes. I would think that would be profitability, 
yes. 

Senator Johnson. Why would a U.S. investor invest into a Swiss 
bank? What are the motivations? 

Mr. Meister. To invest as an investor. You ask me as an inves- 
tor. I think one of the points is no doubt that we can, because of 
the talent, provide attractive returns. 

Senator Johnson. Have you historically had far higher returns 
than U.S. banks, British banks, or other banks? 

Mr. Dougan. I would say largely in line, probably — I mean, dif- 
ferent in different years, obviously, but I would say not systemati- 
cally different. 

Senator Johnson. So if U.S. investors have invested about $12 
billion into Swiss banks, I mean, obviously that is a pretty small 
portion of the Swiss banking assets held, right? Isn’t Credit Suisse 
about $1 trillion in assets held? 

Mr. Dougan. Yes, that is right. It is a very small portion, that 
is correct. 
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Senator Johnson. So you have a lot of investors from all over the 
world then? 

Mr. Dougan. Absolutely, yes. 

Senator Johnson. And they invest in Switzerland, again, be- 
cause? If there is no exceptional returns in Swiss banking, why do 
they do it in Switzerland? 

Mr. Dougan. Well, I am sorry, I misunderstood your comments 
before to be talking about sort of our equity or our equity as an 
investment. If you are talking about our asset base, which, as you 
say, is over a trillion Swiss francs in terms of assets under man- 
agement for our clients, I think, as Mr. Meister said, it is a com- 
bination of our ability to provide good service, our ability to provide 
very competitive returns on those assets as a banking client, our 
ability to provide lending to those clients, and I think particularly, 
obviously a comprehensive business that we can offer across asset 
management, private banking, but also some of the wholesale in- 
vestment banking type services. 

Mr. Meister. Perhaps if I can add also stability of the country 
and, of course, also currency risk diversification, because the Swiss 
Franc is a very stable currency. 

Senator Johnson. I am just trying to get to the obvious point to 
why people put money into Switzerland. What is the obvious rea- 
son people take their money, transfer it from the United States or 
from Brazil or from England or from Russia and put their money 
in Switzerland? 

Mr. Dougan. Well, I think 

Senator Johnson. I just want to state the obvious. 

Mr. Dougan. Well, I think, first of all, we actually — we have a 
global business, so obviously that $1 trillion of assets is not all in 
Switzerland. 

Senator Johnson. OK. 

Mr. Dougan. So we have a lot of those assets here in the United 
States in 

Senator Johnson. I am not even targeting Credit Suisse. I am 
talking about the Switzerland banking sector. Why do people take 
money out of their countries of origin and invest in Switzerland? 

Mr. Dougan. In Switzerland, you mean, actually in Switzerland 
as a country? 

Senator Johnson. Right. 

Mr. Dougan. Well, I think historically, as we discussed, there 
has been — one of the things that is obviously highlighted is that 
there is an ability to shelter assets and income from paying taxes. 
Obviously, that is decreasingly the case, and clearly, going forward, 
our view is that that is not the future of the industry. That is cer- 
tainly not our business model. We do not think that should be any 
Swiss bank’s business model. And, clearly, with FATCA, with a 
number of the OECD arrangements that are taking place, and also 
with a number of other developments, that is not an advantage 
that the Swiss banking system is going to have going forward. 

So it really has to be around the ability to offer services and re- 
turns that are competitive and, in fact, superior to what they can 
see in other markets and other places where they can put their 
money. 
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Senator Johnson. OK. Well, again, I appreciate that I think it 
is important to get that basic, obvious reality on the table as we 
are talking about this, because that is what all the secrecy is 
about, that is what this whole thing is about. 

So I think from the U.S. perspective, we are just trying to make 
sure that Switzerland opens it up, makes it transparent so that 
U.S. taxpayers cannot shelter income over there. If we want to in- 
vest in Switzerland because of great returns, we should have the 
right to do that. But we should not have the right to shelter in- 
come. 

Mr. Dougan. Understood, and we completely agree with that. 

Senator Johnson. OK. 

Mr. Dougan. We are completely, exactly in the same place on 
that. 

Senator Johnson. Well, thank you. I appreciate that. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you. Senator Johnson. 

Well, you may be in the same place, but the Swiss Government 
surely is not. It still has under the law that you cannot release the 
names of an account. You cite that for not complying with a sub- 
poena. So maybe your bank is in that position, maybe for future 
deposits, but it sure does not reflect where the Swiss Government 
is. And your bank is using the Swiss Government’s position in ar- 
guing against the enforcement of subpoenas. It says it puts you in 
a difficult position. But you come to this country, and you are gov- 
erned by this country’s laws, by almost universally accepted law. 
And yet you hide behind the Swiss law even though you are oper- 
ating here. And that is just simply not going to cut it. 

The trouble is that the Justice Department has been deterred by 
the Swiss Government’s law, which you folks cite, and year after 
year after year goes by with subpoenas not being enforced to get 
the names that we have to have if we are going to enforce our tax 
laws and collect taxes which are owed to the United States. So that 
is a huge issue. 

Is it not true that the Swiss law continues to have on its books 
you cannot release the name of your account holders? Is that true? 

Mr. Dougan. Yes, that is true, and that 

Senator Levin. They have not changed their laws, have they? 

Mr. Dougan. Well, as we said, the protocol 

Senator Levin. I know those new treaties, I understand the 
whole business of treaties, and I know all the holes that are in the 
treaties, including the one that is being apparently heard today in 
our Foreign Relations Committee. You buy a lawsuit if you operate 
under that treaty, because under Swiss law, now passed % the 
Parliament, the defense against that request is you have to prove 
that the bank to which the funds have been transferred somehow 
or other is violating the law, is contributing to the aiding and abet- 
ting. That is the burden of proof which someone has under that 
treaty. It is not the same threshold when we seek the names of the 
Americans who have accounts there, as when we seek to get the 
names of accounts in the United States. So there is a big loophole 
in this treaty which you continue to say we ought to ratify. I am 
all for it because it will provide some good, but the key point is 
Swiss law still requires going through hoops to get the names of 
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people who are hiding their assets from our tax folks. That is the 
bottom line. 

Just have a direct response: We are bound by your laws; we come 
to your country, and we are going to comply with them; and we will 
take on the Swiss Government if they try to prosecute us for com- 
plying with the laws of a country where we do business, because 
that is not sustainable. 

Do you think you are going to be convicted in a Swiss court? Is 
the Swiss Government going to prosecute you if you comply with 
our laws and turn over those names? Are you going to be pros- 
ecuted? Is that your fear? 

Mr. Cerutti. Yes. 

Senator Levin. That is your fear? 

Mr. Cerutti. That is my fear, absolutely. 

Senator Levin. Of the Swiss Government. In that case, let us be 
real clear here what we are talking about. You are not cooperating 
with us, hiding behind a law which applies in Switzerland but does 
not apply here, and yet you want to do business here. And that is 
not the way the international law is applied. You want to do busi- 
ness here? You must comply with our laws. 

Now, let me go back to this so-called investigation which you 
have carried on. In answer to Dr. Coburn’s question — and I believe 
this was you, Mr. Dougan, who responded to this question. You 
have an internal investigation going on on the issue of aiding and 
abetting tax evasion, and you are conducting interviews and you 
are looking at documents and so forth. You indicated there is not 
going to be a written report. I do not understand how you can have 
something as serious as you say you are undertaking and not have 
a written report. But is that your testimony under oath that there 
are no written reports about that? 

Mr. Dougan. I said we have not yet had a summary written re- 
port. We have had a number of reports, but we have not had a 
summary report because we view this as an ongoing process. 

Senator Levin. All right. We have asked you for those ongoing 
written reports, have we not? 

Mr. Dougan. I believe you have, and I think we have had many 
sessions with the Subcommittee updating them on the progress of 
the projects, and I think, in fact, the Subcommittee’s report today 
chronicles in great detail through many pages, all of the different 
efforts that we have made over the past 5 years to get at this prob- 
lem and to get it right. 

Senator Levin. Let me go back to my question. You say that you 
have some written reports but not a summary report, and I believe 
we have asked you for the written reports that you do have. Is that 
correct? 

Mr. Dougan. Well, I believe we have provided on an ongoing 
basis 

Senator Levin. No, I am just talking about the written reports 
that you do have. I am not talking about the summary report. I am 
talking about these ongoing written reports. Have we asked you for 
those reports? 

Mr. Dougan. Mr. Chairman, we have been asked for a lot of in- 
formation by 
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Senator Levin. Do you know whether we have asked for those 
written reports 

Mr. Dougan. I do not know 

Senator Levin [continuing]. As part of this very detailed inves- 
tigation that you have undertaken? You have described this as a 
major investigation. 

Mr. Dougan. Absolutely. 

Senator Levin. OK. And there are some ongoing written reports, 
not yet a summary report. I think that is what you just said. 

Mr. Dougan. Yes. 

Senator Levin. Now, these ongoing written reports, have you 
made those available to this Subcommittee? 

Mr. Dougan. I believe we have shared those with the Sub- 
committee, but maybe Mr. Cerutti can 

Senator Levin. Have you, Mr. Cerutti? 

Mr. Cerutti. Mr. Chairman, we have shared the conclusions of 
our investigation, but not any of these reports that we had to pre- 
pare for other regulators. Some are confidential and cannot be 
shared at this point with this Subcommittee. 

Senator Levin. Well, would you give us a list of the reports that 
we have asked for that you have not shared them with this Sub- 
committee and the reason that you have not shared? Will you give 
us that for the record? 

Mr. Dougan. Sure. 

Mr. Cerutti. OK, sure. 

Senator Levin. All right. 

Now, even though you have not shared those reports, I want to 
ask you whether you can tell us about some of the things that you 
found. For instance, have you found that Credit Suisse bankers re- 
peatedly traveled to the United States to get prospective U.S. cus- 
tomers and to serve existing U.S. customers in violation of your 
own policies? Have you found that? 

Mr. Dougan. Yes, we did find that with the limited group of peo- 
ple that we mentioned. Yes, we did find that. 

Senator Levin. Did you find that some Swiss bankers advised 
U.S. customers to secure transactions under $10,000 which would 
then avoid triggering cash transaction reports? 

Mr. Dougan. We did find some conversations around that, so we 
think that there may have been some of that activity, yes. 

Senator Levin. All right. Was that limited, too, to the SALN? 

Mr. Dougan. It was, yes. Materially it was, yes. 

Senator Levin. Did you find that some Credit Suisse bankers 
helped refer U.S. customers to intermediaries who advised them to 
transfer their U.S. assets to foreign shell companies and then treat 
them as foreign account holders in the bank’s own books? 

Mr. Dougan. We did see activity with these private bankers re- 
ferring to, as you say, outside potential arrangers. I am not sure 
that any of that came — if you are saying some of that came back 
on to our books 

Senator Levin. Oh, yes. 

Mr. Dougan. Is that right? Yes, we did 

Mr. Cerutti. We saw some of that, correct. 

Senator Levin. Just think about that. 

Mr. Dougan. Yes. 
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Senator Levin. Your bankers referred customers to create shell 
corporations in tax havens knowing that then those shell corpora- 
tions would deposit those funds in their accounts with your bank 
under the name of the shell corporation. 

Mr. Dougan. I view that just as egregiously as you do, Mr. 
Chairman. I agree. 

Senator Levin. And who was fired for that? 

Mr. Dougan. Well, as we said, a number 

Senator Levin. No. Was anyone fired who did that? I know a 
number of people have been fired, a number of people have been 
let go. I just want to know: People who engaged in that egregious 
act, illegal under our laws, by the way, were any of those people 
fired, for referring people to intermediaries for the purpose of then 
having that same money go in the name of a shell corporation back 
into your bank? Were any of those people fired, do you know? 

Mr. Dougan. I believe all those people do not work for the bank 
anymore, but perhaps Mr. Cerutti can give you a more specific an- 
swer. 

Senator Levin. Do you know, Mr. Cerutti? 

Mr. Cerutti. I do not know of anyone who was fired specifically 
because of that. 

Senator Levin. All right. 

Mr. Dougan. But the issue, Mr. Chairman, if I could just add to 
that, the issue is, as you know, again, we began the exit of this 
business starting in 2008. And so we basically exited virtually 85 
percent of the business over the course of the next 2 years. By the 
time we actually found this behavior — which we agree with you, we 
find it just as unacceptable as you do. By the time we found that 
behavior, most of those people were gone. 

Senator Levin. Mr. Cerutti, were all of those people in SALN? 

Mr. Cerutti. I would say it was centered around 

Senator Levin. Not centered. Do you know whether all of the 
people who engaged in that egregious conduct were in SALN? 

Mr. Cerutti. I would not know, Mr. Chairman. 

Senator Levin. I am over time. Senator Johnson. 

Senator Johnson. Thank you again, Mr. Chairman. 

Mr. Dougan, let us go back to my line of questioning because, 
again, I want to get the obvious on the table here. 

Mr. Dougan. Sure. 

Senator Johnson. Historically, let us go back. People around the 
world have deposited money into Swiss banks as a real safe haven. 
Correct? 

Mr. Dougan. Yes. 

Senator Johnson. Is there validity to that? Do you think globally 
people ought to have some place, whether they are in an incredibly 
oppressive regime somewhere around the world, it would be kind 
of nice to move some money out of that terrible country and put 
it in some safe haven? 

Mr. Dougan. Well, I think what we see in terms of our cus- 
tomers around the world is that they do have interest in — even 
being completely tax compliant and no issues around that, they do 
have an interest in diversifying the jurisdictions where they hold 
their money. We do see that as an interest from those clients. 
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Senator Johnson. And there is a conundrum right now for the 
Swiss Government. Obviously the U.S. Government is highly con- 
cerned about not being able to collect taxes because people are com- 
mitting tax fraud and sheltering income there. And now they are 
having to open up information which puts at risk the ability of the 
Swiss Government to attract those types of deposits. Correct? 

Mr. Dougan. Well, I actually think, our view is actually that we 
as an institution and the country have to go to a compliant frame- 
work. There is no other choice. So there is no — there is not any 
other choice. And, frankly, I think that the Swiss financial system 
can be very competitive on that basis. So I do not think that it is 
necessary, as you say, to have the ability to not pay taxes on 
money in Swiss banks for the Swiss financial system to be success- 
ful. I actually think — I actually think we would be a lot better off 
as a financial system with a completely compliant and transparent 
framework, which is what we have been promoting, actually. 

Senator Johnson. I agree, and that makes an awful lot of sense. 
It gets back to the question of whether Credit Suisse has tried to 
work with and encourage 

Mr. Dougan. Absolutely. 

Senator Johnson [continuing]. The Swiss Government to open 
up and be transparent because it is in your best interest as a glob- 
al banking company, because there is still going to be value to have 
Switzerland as a pretty stable neutral country, as a safe haven, as 
a diversification destination for global assets. 

Mr. Dougan. We think that is exactly right. We think it is in the 
best interest of the Swiss financial system. We think it is in our 
best interest, and we have absolutely promoted that at every level, 
publicly, with the regulators, with the government as well, because 
we think that is the right direction for the business and the right 
direction for Switzerland. 

Senator Johnson. OK. I may be going to the Foreign Relations 
hearing on treaties later on, so, Mr. Cerutti, how could we 
strengthen that treaty so we do not have the loopholes that Sen- 
ator Levin is talking about? Again, in the interest of transparency 
the Swiss banking sector can still operate and provide that safe 
haven where it is required. 

Mr. Cerutti. Senator, thank you for your question. I think this 
is a pretty good treaty. It goes very far because it is going to be 
really based on the OECD standard of tax evasion. It allows for 
group requests. It is untested yet. I think what Chairman Levin is 
afraid of is that the IRS will have to prove the misbehavior of the 
bank, the participation of the bank. Given that the DOJ has issued 
that program, as you know, the program for the Swiss banks, and 
that over 100, I think 106 banks have now filed to be in Category 
2, I would assume at this point that for all the Category 2 banks, 
that the misbehavior that is requested under the treaty would be 
established just by being a Category 2 bank. 

So I would hope that this treaty would really generate thousands 
and thousands of account names. That is my hope. 

Mr. Dougan. Yes, and. Senator, I guess what we would say is 
we understand the Chairman’s concerns about it, and I am sure 
there would be ways to even make that treaty stronger and better. 
This has been signed 4 years ago, and our view is that a good first 
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step would be to simply get it approved in the Senate so that we 
could provide — in our view, we could provide the vast bulk of the 
information that has been requested, which we want to do. We 
want to provide that information. 

Just with that treaty approval, we think that would allow us to 
satisfy the bulk of that request from the U.S. authorities. 

So I am sure there are ways to improve it down the line. I mean, 
we have been working very hard just to get the treaty approved, 
which, in our view, would be the first step and would be a very im- 
portant step in getting these issues to a great degree resolved and 
allowing us to provide the information that we would like to pro- 
vide. 

Senator Johnson. When I asked a question earlier about how 
were you able to determine compliance, you talked about clients 
were signing waivers, they were filling out W-9s. What prevents 
you from having every client sign those waivers? 

Mr. Cerutti. Today, Senator, every U.S. client has to sign these 
waivers. Everyone who wants to keep an account or open an ac- 
count at Credit Suisse has to sign these waivers. 

Mr. Dougan. And perhaps you could explain the concept of the 
waiver. Waiver as to? 

Mr. Cerutti. On the one hand, there is the W-9 that reports the 
dividend and interest on U.S. securities. On the other hand, there 
is the waiver so that we can file the information under the FATCA 
law starting as of July 1, 2014. 

Senator Johnson. So then what complicates that? Now we start 
talking about shell corporations. 

Mr. Cerutti. FATCA, I think FATCA is a brand-new law that 
has been now implemented and will start taking effect. I was sur- 
prised when I read the report last night to see that the Sub- 
committee is afraid that FATCA contains loopholes. But I would 
say let us see how FATCA starts. It is a huge, huge, huge adminis- 
trative project. We have already spent about $100 million to imple- 
ment FATCA globally, because it is not just for Switzerland, it is 
not just for the private bank. We have to do it in the investment 
bank, asset management private banking globally, and we continue 
to spend quite an amount of money. I think this year’s budget is 
another $40 to $45 million. So you see we are really trying to get 
this right. 

Senator Johnson. OK. 

Mr. Dougan. And I think one of the things, I mean, we feel the 
combination of the steps we have taken, with the waiver, with the 
full implementation of the projects that we have laid out, with 
FATCA, will allow us to be 100 percent compliant with those re- 
quirements around the U.S. taxpayer. So we feel very good about 
that. In fact, we also believe we see some progress in this, because 
as the exit project has gone on, we have not seen from any of our 
regulators or other investigative bodies any issues that have come 
up post 2009. So, actually, that exit project we think has actually 
worked pretty well, and we believe we are in a position now, which 
is where we wanted to be, which is so that we can be compliant 
going forward. And, as the Chairman said, to make sure that any 
business we do with any U.S. client is done on a completely compli- 
ant basis, that is our objective. 
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Senator Johnson. Now, again, you have reported — or certainly in 
our reports we see the size of U.S. banking assets in Credit Suisse. 
Do you have any estimate of U.S. assets in total housed in Switzer- 
land? 

Mr. Dougan. I do not know if we do. 

I do not think we do have that estimate, no. You are saying U.S. 
citizen assets in Swiss banks. 

Senator Johnson. Assets in Swiss banks. 

Mr. Dougan. I do not have that in hand, no. 

Senator Johnson. OK. Well, I have no further questions. Thank 
you, Mr. Chairman. 

Senator Levin. Thank you very much. Senator Johnson. 

Let us go to just a few facts to get down very firmly. Of the 
22,000 customers that you had in 2006, after you required a show- 
ing of compliance with our U.S. tax laws — we are talking about 
U.S. customers — 18,900 of those accounts were closed, and today 
there are about 3,500 that you then have determined are in compli- 
ance. Are those numbers correct? 

Mr. Cerutti. Those numbers are correct as of today, but I would 
like to add that in total we have reviewed and verified for tax com- 
pliance some 6,678, of which about half, like 3,000, have been 
closed, and 3,500, the number you have just mentioned, are still 
with us. 

Senator Levin. So what is the total number of accounts that you 
no longer have of the 22,000? 

Mr. Cerutti. Well, the 18,000 number you mentioned. 

Senator Levin. All right. 

Mr. Cerutti. And if I may add, Mr. Chairman? 

Senator Levin. Sure. 

Mr. Cerutti. We had a large population of U.S. resident clients, 
I think some, I would say, 11,000, I believe. They had account bal- 
ances below $1 million in assets under management, and they were 
not even given the option to stay because to move to one of our 
fully U.S. -licensed broker-dealers, you needed $1 million as a min- 
imum balance. So 11,000 of these 19,000 or 18,000 did not have the 
opportunity to prove tax compliance. 

Senator Levin. All right. Mr. Cerutti, your U.S. persons policy 
required that Swiss accounts opened for U.S. residents be con- 
centrated in that single Swiss office we have talked about, the 
SALN. Is that correct? 

Mr. Cerutti. It required that they be concentrated I think in 
SALN and in the other office that was near the airport. Those were 
the two offices that were then later merged into SALN in 2009. 

Senator Levin. All right. And the point was that that office was 
supposed to have relationship managers that got special training in 
U.S. regulatory and tax compliance? 

Mr. Cerutti. That is also correct, Mr. Chairman, although I 
would like to add that every single relationship manager with one 
or more U.S. resident client got the training. 

Senator Levin. So how many relationship managers had one or 
more accounts? 

Mr. Cerutti. Well, I think you mentioned the 1,800 number at 
the beginning. I would deduct about a thousand of those because 
they were dealing with expats. They were in the retail bank most- 
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ly. And then I think there are some — whether it is 500, 600, to 800, 
I do not have the exact number, but they were then all trained. 

Senator Levin. So you had about a thousand that you say were 
trained. 

Mr. Cerutti. I think the number is somewhat lower. We can pro- 
vide you with the exact number. I think the staff should have it. 

Senator Levin. Well, there were about 1,800 that had one or 
more client accounts. As a matter of fact, take a look, if you would, 
at Exhibit 16. ^ 

Mr. Cerutti. Which page, if I may ask? 

Senator Levin. Well, it should be numbered, the exhibits there. 
Now, Exhibit 16 is a Credit Suisse presentation chart called “US 
Project — Steering Committee #1,” dated August 19, 2008, and at 
the chart on page, the last three digits, 306, the title of the chart 
is, “U.S. international business activities spread out across whole 
organization.” And it shows that, besides SALN, there were an- 
other half-dozen offices in Switzerland that served U.S. clients. 

In 2008, there were over 1,800 different Swiss bankers that had 
one or more client accounts. You said you wanted to deduct 600 or 
800 that were dealing with expats or other reasons, so that would 
leave about a thousand, would it not? 

Mr. Cerutti. Mr. Chairman, I would like to deduct the third 
line, PB CH, the 993, because that is our retail business in Swit- 
zerland. Those were taken — they were mostly dealing with the 
expats, and so that would leave around 800. 

Senator Levin. A total of 800. All right. Now, you are saying that 
these were the people who had special training? 

Mr. Cerutti. Yes, if you take the 800, you deduct the 240 of 
Clariden Leu, you have some 560 at Credit Suisse. I need to check 
whether that is the right number, but most of them, if not all of 
them, have been trained, and Clariden Leu I understand also had 
trainings, but I do not have the details there. So I would suggest 
we provide the staff with the exact number. 

Senator Levin. Well, assuming it is around 500 or 600. 

Mr. Cerutti. Yes. 

Senator Levin. And was the training about the same whether or 
not they were in SALN or whether they were in one of the other 
offices? 

Mr. Cerutti. I think they used the same training materials. 
Whether they spend the same amount of time on it as with the 
SALN people, I could not answer that question. 

Senator Levin. Now, there were 1,800 relationship managers, ap- 
proximately. Is that correct? 

Mr. Cerutti. On this chart, yes. 

Senator Levin. Well, is that an accurate chart? 

Mr. Cerutti. That was a chart that was provided for the first 
Steering Committee. You see that it was August 2008, a few weeks 
after your report on UBS had been published. We were really try- 
ing to look at it and do the right thing. I would assume that these 
numbers are correct, but these were early numbers. 


^See Exhibit No. 16, which appears in the Appendix on page 471. 
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Senator Levin. So SALN had about perhaps 10 percent of the 
Swiss accounts opened by U.S. customers, and about 90 percent 
were spread out across the rest of the bank. Is that about right? 

Mr. Cerutti. If you look at it from an account perspective, that 
is correct. If you look at it from an assets under management per- 
spective, it is a little bit different. 

Senator Levin. Right. But, still, only about 10 percent of the 
Swiss accounts opened by the U.S. customers were in SALN. This 
was supposed to be a place where they were going to be con- 
centrated. 

Mr. Cerutti. Plus the ones that are listed under PB EMEA be- 
cause that would encompass the airport desk that you have men- 
tioned before. That is also an area of concentration. 

Senator Levin. All right. So to all 60 

Mr. Cerutti. That is then almost, what, 60, 70 percent, because 
I always 

Senator Levin [continuing]. Seventy percent were spread out 
across the Bank? 

Mr. Cerutti. No. 

Mr. Dougan. Sorry, Mr. Chairman. About 70 percent were con- 
centrated in those two groups, so the airport office and SALN, and 
obviously 30 percent, I mean, I think we — particularly in hindsight, 
we would rather have seen it more concentrated, so we would rath- 
er have seen the 30 percent smaller, but that is where we were at 
that point in time, 70 percent in those two areas and 30 percent 
in the rest of the Bank. 

Mr. Cerutti. And that is about 

Senator Levin. The purpose, though, of this chart was to show, 
according to its title, how spread out this was across the whole or- 
ganization. 

Mr. Cerutti. I understand. 

Senator Levin. That is the purpose, whether it was 30 percent 
outside of those two units or 70 percent, this was spread out across 
the whole organization. So you had 1,800 or so, according to this, 
relation managers that were in contact with U.S. persons. And 
what that means, of course, is that when you have all those cus- 
tomers, most of whom — I think it is pretty clear perhaps 80-90 per- 
cent of whom were not paying their U.S. taxes — that is a very 
major problem for us, and it cannot easily be answered by saying 
that the rogue bankers were all located in SALN and that is where 
the problem was. You had bankers that were doing things that you 
acknowledge were improper, in some cases egregious, from other 
areas than SALN. 

Mr. Dougan. Well, I think it is important to point out that, as 
we mentioned, Mr. Chairman, we have done a very extensive inves- 
tigation across the whole Bank, including all of those, as you men- 
tioned, 1,800, all of these other RMs, and we did not find any of 
the misbehavior, again, which we agree with you is egregious and 
should not have happened, that we found in SALN. We did not find 
it there. 

So as you say, I think certainly from a business point of view, 
we would have rather seen it more concentrated, and that would 
have been better from a compliance point of view as well. But we 
have not seen any of the abuses in that broad population. 
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Senator Levin. Well, are you saying that all of the abuses that 
we have identified and you have acknowledged were found in your 
investigation were concentrated in SALN? Is that what you are 
saying? 

Mr. Dougan. Yes, I mean, virtually all 

Senator Levin. Mr. Cerutti says that he does not even known 
where what you call egregious conduct — and I would agree with 
you on that issue — was concentrated in SALN. He does not know 
that. 

Mr. Cerutti. It was — it was centered around SALN, but there 
was 

Senator Levin. Go on. 

Mr. Cerutti. Most probably also outside of SALN, there was also 
some 

Senator Levin. What you would call “rogue bankers”? 

Mr. Dougan. It is hard to exclude that there were not issues out- 
side of that, but, again, in the investigation, the vast bulk of that 
behavior was in that one area. So, there were smatterings of issues 
elsewhere, as you would expect, I think, and obviously we are dis- 
appointed with those as well. But the vast bulk of the behavior was 
in that area, and 

Senator Levin. The vast bulk. And were accounts outside of 
SALN undeclared? 

Mr. Dougan. I think the answer to that is probably yes. 

Senator Levin. That is the problem we are focusing on, of course. 

Mr. Dougan. Yes. 

Senator Levin. It is not the problem you are focusing on. It is 
what we are focusing on. The billions of dollars that are uncollected 
in taxes, and there are a lot of reasons for that, but you folks have 
to look in the mirror if you want to help us identify one reason and 
go after the folks who have evaded paying taxes. 

I just want to be real clear that you have a law there on your 
books, and you cannot simply say that if we ratify a treaty that 
that is going to solve that problem. Does your law get repealed if 
the treaty gets ratified, the law saying it is illegal to identify the 
name of people on accounts? Does that law go away when the trea- 
ty is ratified? 

Mr. Cerutti. Mr. Chairman, the law is not going to be repealed, 
but the law will permit to give you all the names under the treaty 
process. 

Senator Levin. It will give us the names which comply with the 
treaty process, right? 

Mr. Cerutti. That is correct. 

Senator Levin. Which is a long way from all the names. If we 
ask you for the names, you say, “We will give you the names. Just 
ratify that treaty.” That is a commitment which I hope you will 
keep, because, remember, under that treaty, whoever wants those 
names is going to have to prove that the bank contributed signifi- 
cantly to the aiding and abetting. And this is after 2008, because 
we are not going to get any names before 2009 under the treaty, 
right? So we lose all those names, which is most of your accounts, 
which were closed by then. And the accounts that you kept open 
are compliant, you say, because you have proof of tax compliance. 
So when we ask you for the names pre-2009, when the treaty goes 
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into effect, are you saying that under this new treaty you are going 
to give us those names? Is that what you are saying? 

Mr. Cerutti. Mr. Chairman, we can give you any names of the 
accounts that were still open on September 23 , 2009 

Senator Levin. And most were closed. 

Mr. Cerutti. If you look at the account numbers, that is, I think, 
not correct. I think number-wise 

Senator Levin. 50/50, let us say. 

Mr. Cerutti. Probably that might be right. 

Senator Levin. OK. 

Mr. Cerutti. But then let me maybe just state that 50 percent 
of these accounts remained in Switzerland. They went to other 
Swiss banks, approximately 50 percent, and so they would have 
been opened at another bank in Switzerland, and you would then 
get them through a treaty request from another bank. 

Senator Levin. And with that treaty request, again, whoever is 
making the request, has to prove that the bank was involved sig- 
nificantly in the aiding and abetting. 

Mr. Cerutti. That is again correct, Mr. Chairman. 

Senator Levin. Now, let us just focus on that. 

Mr. Cerutti. Yes. 

Senator Levin. Now, we are going to ask you for these names, 
I hope. We should use our subpoena power to get the names so we 
can collect the taxes owed. But you can expect that when this trea- 
ty is ratified that you are going to get a request for all the names 
prior to the effective date of that treaty. Will we get those names 
from you? 

Mr. Cerutti. The treaty works the way that the IRS may 

Senator Levin. Will we get those names from you, those half of 
the 22,000 names, are we going to get them from you? 

Mr. Cerutti. The Swiss legal system will most likely not let us 
provide those names. 

Senator Levin. So do not tell us the treaty is going to get us 
what we want. It will not. You have just acknowledged it will not. 
The treaty is going to do some good in the future — some good — if 
we can prove that the banks that have the accounts have contrib- 
uted to aiding and abetting in tax evasion, which is not an easy 
proof, and it is left up to the Swiss courts, and we know what the 
Swiss courts have done. OK? 

So, most of us, I hope, want this treaty ratified. It has a slightly 
better test. But do not, please, represent to this Subcommittee and 
to the public that when the treaty is ratified, we can then expect 
those names from you. We are not going to get any pre-2009 names 
because of Swiss law. And the additional names, there is a burden 
of proof on the applicant for the names. You have to show that the 
bank significantly contributed to the problem. If you do not have 
the names, how do you show that the bank contributed to aiding 
and abetting the tax evasion if you do not have the names of the 
people? It is a chicken-egg problem. 

So you have been helpful in acknowledging that that treaty is 
not going to get us the names that we are after. 

Mr. Cerutti. One last comment. 

Senator Levin. Sure. 

Mr. Cerutti. May I? 
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Senator Levin. Go ahead. 

Mr. Cerutti. I would say with the DOJ’s program, with the 106 
banks in Category 2, that should be a very good indication, very 
helpful to fulfill the standard that these 106 banks have aided and 
abetted. So I hope that you should get tons of accounts. 

Senator Levin. You would hope it would, but in terms of your 
bank, you are not one of the 106, are you? 

Mr. Cerutti. We are one of the 14 in 

Senator Levin. You are one of the 14. 

Mr. Cerutti. Yes. 

Senator Levin. Not covered by that 

Mr. Cerutti. Not covered by that program. 

Senator Levin [continuing]. Program. So you cite the program 
relative to 200 or 300 other banks. 

Mr. Cerutti. Yes. 

Senator Levin. A hundred of which have signed up. 

Mr. Cerutti. Yes. 

Senator Levin. And those banks do not have to provide any in- 
formation either before 

Mr. Cerutti. The 14 will, to the 14 it will apply, anyway. That 
was my assumption. 

Senator Levin. Well, the 

Mr. Cerutti. The 14 in Category 1 that they are in the DOJ 
process, I think they will fulfill the standard for the treaty, any- 
way. 

Senator Levin. OK. 

Mr. Cerutti. So we should have the 14, we should have the 106. 
That is 120. 

Senator Levin. But they are not covered. We do not know for 
sure, do we, that those 14 

Mr. Cerutti. I am pretty convinced. 

Senator Levin. You hope they are covered. 

Mr. Cerutti. Yes. 

Senator Levin. OK. We do, too. 

Let me keep going here. I think it is clear, but whether we are 
talking about the program, which does not apply to the 14 banks, 
or to the new treaty itself, they do not give us names of account 
holders prior to 2009. Is that correct? 

Mr. Cerutti. That is correct, Mr. Chairman. 

Senator Levin. So we cannot collect taxes owed from those folks, 
which is the heart of the problem of this hearing. It is tax collec- 
tion. 

One of your bank’s former clients who admitted to tax evasion 
told us about opening an account at Credit Suisse, and we refer to 
the account holder as “Client 1” in our report. And Client 1 is an 
American citizen who, when he opened an account at Credit 
Suisse’s main office in Zurich, provided a U.S. passport and a driv- 
er’s license as identification so that he made it obvious he was an 
American. He told the Subcommittee that the Swiss banker ex- 
pressly told him that a W-9 form, which identifies U.S. accounts 
and leads most importantly to the account being reported to the 
IRS, that banker told Client 1 that this form was required by the 
United States, but not required by Credit Suisse to open an ac- 
count. 
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So he opened an account without the W-9, used it for 5 years, 
so there was no disclosure to the IRS. Later on the client entered 
into a voluntary disclosure program. 

Would you agree that this is a pretty stark example of what fa- 
cilitating tax evasion is? Mr. Dougan. 

Mr. Dougan. Yes, I believe that you are referring, I think, to Cli- 
ent 1, if it is consistent with the DOJ indictment document, which, 
as you say, that first opened the account in 1990. So obviously we 
would look at the timing on that. But basically, yes, I think we 
would view that as a process that we think is obviously not some- 
thing we would undertake today and is not something that we in 
any way approve of 

Senator Levin. Now, the bank told — I am sorry? 

Mr. Cerutti. I would just add, I think under the Qualified Inter- 
mediary Agreement of 2001, the requirement I think in retrospect 
that was a mistake in this agreement. It only applied to U.S. per- 
sons who held U.S. securities, and we were very strict for any IJ.S. 
person, U.S. client with Credit Suisse who wanted to purchase U.S. 
securities, we requested and required the W-9. 

But as you just explained, there were situations where clients 
did not buy U.S. securities, so they did not have to sign the W- 
9, and that led then to what you just described. But with FATCA, 
this has — I think this will be closed. 

Senator Levin. Client 1 opened the account in 2005, not in 1990. 

Mr. Cerutti. In 2005, yes. 

Senator Levin. Now, the bank told us about 150 trips by 10 
Swiss bankers to the United States from 2002 to 2008, and the 
Subcommittee has documented another 22. Did the bank have 
training or standards when relationship managers traveled to the 
United States? 

Mr. Cerutti. I think our U.S. policy was very strict as to trav- 
eling to the United States. It was only permitted for social pur- 
poses. Unfortunately, as we got to learn during our internal inves- 
tigation, people used social purposes to get the trip approved and 
then met other clients during the same trips. 

Senator Levin. Now, did the bank allow visits to clients in the 
United States to help them set up Swiss accounts and to conduct 
banking business while on U.S. soil? 

Mr. Cerutti. That would have been a violation of our policy. 

Senator Levin. And the bank, though, paid for bankers to travel 
to the United States, 24 trips in 2007 and 2008, and not just, by 
the way, by SALN office bankers alone. 

Now, take a look at Exhibit 5g,^ if you would, in your book. Ex- 
hibit 5g. Credit Suisse required its bankers to complete travel re- 
ports after a U.S. trip, and this is a travel report for 2008. It is 
dated March 18, 2008. And it was completed by R29, whom we 
have determined to be Markus Walder, the head of the SALN of- 
fice, which is otherwise known as the North American offshore pri- 
vate banking operation. 

On the form, the banker reported that during his U.S. trip, he 
visited 49 clients with assets totaling $230 million. Now, I think 
you would agree, would you not — and either one of you could an- 


^ See Exhibit No. 5g, which appears in the Appendix on page 352. 
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swer this — that it is obvious that this person was doing business 
in the United States, soliciting new clients and servicing existing 
clients? Would you agree it is obvious from the form? 

Mr. Dougan. I would say it is, yes. 

Senator Levin. OK. Now, why did Credit Suisse ignore its own 
policies and pay for Swiss bankers to do this, to transact business? 
Why did you approve that? 

Mr. Dougan. I think it was a mistake. I mean, we should — this 
was not approved — this was not authorized travel. They should not 
have been traveling for those purposes. And as you say, we should 
not have allowed the travel, let alone pay for it. So it was obviously 
a mistake. I mean, the fact that this was overlooked and that we, 
A, allowed the travel and, B, paid for it is a historical mistake. I 
mean, I think there is no other explanation for it. 

If we had understood this kind of activity was going on, it should 
have been stopped absolutely at the time. So as you say, it is 

Senator Levin. Now, see, you have tried to say this misconduct 
was mainly in one area of the bank. From our perspective, it is 
pretty obvious, it was all over the bank wherever aiding and abet- 
ting tax evasion was going on. But in any event, you acknowledge 
that misconduct was not all in this one area of the bank. But you 
said that some rogue bankers mainly located in this one area of the 
bank. But the bank approved this expenditure. In other words, the 
person’s travel should not have been allowed. Does that make that 
person a rogue banker? 

Mr. Dougan. Our policy was very clear. 

Senator Levin. No, but in your testimony, you said that the 
wrongdoing was just a small group of rogue bankers. I am asking 
you, was that banker who did that travel — and I do not know how 
many of these cases we have — were all those bankers rogue bank- 
ers? 

Mr. Dougan. Yes, I would argue they were violating our policies. 
Now, as you say, we should have caught it. We should have had 
managers, we should have had control people who caught the fact 
that this was happening. But, absolutely, they were wantonly vio- 
lating our policies. 

Senator Levin. And the people who approved their travel, were 
they wantonly violating your policies? 

Mr. Dougan. I think in our investigation what we found is that 
they were not intentionally doing so, but they obviously made mis- 
takes in allowing that. 

Senator Levin. So the people who approved the travel were not 
rogue, but the people who did travel were rogue. Is that what you 
are telling this Subcommittee? 

Mr. Dougan. Well, we did feel that this group of people were 
misleading — at a certain level of management, misleading them as 
to this activity. So, yes, these people were violating the policy in- 
tentionally and obviously hiding that from their management. 

Senator Levin. Now, this is not hidden to me. It is pretty obvi- 
ous. If you look at Exhibit 5g,i it is just over and over again: Hotel 
for dinner to prepare for an introduction to somebody, obviously a 
prospective customer; we went to this person, to their offices, fol- 


^ See Exhibit No. 5g, which appears in the Appendix on page 352. 
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lowed by lunch; we went to this person, followed by a dinner, fol- 
lowed by a meeting; we went to a certain restaurant to prepare for 
an introduction to somebody else, an introduction over the phone. 
This is not hidden. It is all hanging out here. 

Mr. Dougan. I could not agree more. 

Senator Levin. You say this was hidden from the managers. It 
was open to the managers. My question is about the managers who 
got these reports and to the auditors who approved the travel. Are 
they rogue bankers? 

Mr. IlouGAN. Well, I am not sure the managers did get these re- 
ports, and we know that 

Senator Levin. We believe they did get these reports. At any 
rate, if they got these reports and the auditors who got them ap- 
proved them, are they part of that group, that small group of rogue 
managers? 

Mr. Dougan. I think if they were aware and intentionally in- 
volved in allowing this behavior, they would be. That is not what 
we found. We found that they either unintentionally or through er- 
rors, allowed this to happen, or perhaps they were not vigilant 
enough in terms of their responsibility. But we do not feel that 
they were aware of the conduct and allowing it to happen. 

Senator Levin. Even though this document is on its face very 
clear, you say 

Mr. Dougan. It is very clear. You are right. 

Senator Levin. Then they are not doing their job as auditors if 
they are not reading the document. 

Mr. Dougan. That is a fair comment. 

Senator Levin. OK. Take a look, if you would, at Exhibit 6.^ It 
is page 2 on Exhibit 6. 

Now, this is a list of “Important phone numbers” — that is the 
title — that was kept in Credit Suisse’s New York representative of- 
fice, and it includes this entry. You will find this entry on page 2, 
about the third one from the top. There are two entries I want to 
talk to you about, again, on this list of important phone numbers. 

Entry 1 says Josef Doerig. He is with Doerig Partnership, and he 
is an external trust expert. 

And then the second one is near the bottom of that first group, 
Beda Singenberger, who is with Sinco AG, and that person is also 
an external trust expert. 

Now, both of those gentlemen have been indicted for aiding and 
abetting U.S. tax evasion. 

Is it correct that your Swiss bankers worked with both of these 
outside intermediaries to help U.S. citizens set up offshore shell en- 
tities and to open accounts in your bank in Switzerland in the 
name of those entities instead of in their own names? 

Mr. Dougan. Yes, in some instances they did. 

Senator Levin. And they were called intermediaries, right? Is 
that one of the names they were called? 

Mr. Dougan. I am not sure. Fiduciaries? I think maybe fidu- 
ciaries, Mr. Chairman. 

Mr. Cerutti. I think these 


^See Exhibit No. 6, which appears in the Appendix on page 357. 
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Senator Levin. Synonymous with intermediaries, would you 
agree? 

Mr. Dougan. To me they sound very similar, yes. 

Senator Levin. OK. Now, the bank has acknowledged that it has 
also worked with other intermediaries. Can you tell us who they 
were? Besides these two, who have been indicted, can you tell us 
what other intermediaries — or what was the name that you used? 

Mr. Dougan. Fiduciaries. 

Senator Levin. Fiduciaries — that the bank worked with to do 
what I just described, to help U.S. clients set up — this is the egre- 
gious conduct you were talking about, Mr. Dougan — to set up off- 
shore shell entities and then open accounts in your bank in Swit- 
zerland in the name of those entities instead of in their own 
names? What other names do you know of your people worked 
with? 

Mr. Cerutti. Personally, right now I know of no other name. 

Senator Levin. Were there others? 

Mr. Cerutti. I would have to ask and go back and check. 

Senator Levin. Is there someone who is behind you who might 
be able to tell you whether there were others? 

Mr. Cerutti. I can ask, yes. 

[Pause.] 

Mr. Chairman, apparently there were others, but under the 
Swiss laws, we are unfortunately not permitted to give you these 
names. 

Senator Levin. OK. Do you know how many others there were, 
approximately? 

Mr. Cerutti. May I ask? 

Senator Levin. Sure. 

[Pause.] 

Mr. Cerutti. They are telling me that including the two you 
have mentioned, a total of maybe five, so three more. 

Senator Levin. So here, again, Swiss secrecy protections is pre- 
venting us from going after behavior which is criminal behavior, al- 
legedly, and is this going to be cured by the treaty? 

Mr. Cerutti. I would expect that, to a large extent, you should 
already probably be in possession of these names given the 38,000 
or 43,000 people in the VDP plus the names you should get 
through the treaty. 

Senator Levin. Do you think the treaty will provide that to us? 

Mr. Cerutti. Well, if you get these client names, you get the doc- 
umentation — 

Senator Levin. Oh, if we get the client names. 

Mr. Cerutti. When you get the — when you get it. 

Senator Levin. If and when. 

Mr. Cerutti. If and when. 

Mr. Dougan. But also, to be clear, Mr. Chairman, in our case, 
obviously, there will be no issues around this because we are going 
to be completely compliant going forward, so there is no 

Senator Levin. To the extent that Swiss law allows you. 

Mr. Dougan. We will be completely compliant going forward 
with FATCA, etc. We will be compliant with the law, so any of 
these structures or anything else would have to be completely com- 
pliant with all the U.S. tax laws and 
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Senator Levin. Going forward. 

Mr. Dougan. Going forward, certainly. Well, since 

Mr. Cerutti. Mr. Chairman 

Senator Levin. We are asking you about names going backward. 

Mr. Cerutti [continuing]. I have just been informed that the 
DOJ has these three names. 

Senator Levin. Good. Well, that helps. Thank you. 

Now, the United States has indicted over two dozen Swiss bank- 
ers for aiding and abetting U.S. tax evasion, including seven from 
Credit Suisse back to 2011. I can ask either one of you: Do you 
know of any U.S. extradition requests to bring those to trial? I am 
talking about the two dozen Swiss bankers for aiding and abetting 
U.S. tax evasion, including seven from Credit Suisse? Do you know 
of any U.S. extradition requests? 

Mr. Cerutti. Mr. Chairman, I do not know of any such extra- 
dition requests, but typically they are not made public, so maybe 
there were some, but I would not know. 

Senator Levin. All right. But you do not know of any. 

Mr. Cerutti. No. 

Senator Levin. Now, under our treaty, at Swiss insistence, obvi- 
ously, the existing treaty, there is an exception to extradition which 
allows the Swiss to deny an extradition request for a person who 
is involved in a tax offense. Is that correct? Do you know, either 
one of you? 

Mr. Cerutti. Yes, Mr. Chairman, that is typically in all the ex- 
tradition treaties that continental European countries have. It 
might also be — I do not know if the United States might have simi- 
lar provisions in their treaties. 

Senator Levin. It might, but it does with Switzerland. 

Mr. Cerutti. Yes. 

Senator Levin. OK. And the question is whether or not Switzer- 
land would deny extradition if a request was made, and my ques- 
tion to you both is the following: If the United States were to make 
an extradition request — and, by the way, we believe there have not 
been any. That is what we believe is the case. If the United States 
were to make an extradition request, would your bank object? I 
better ask you, Mr. Dougan. Maybe on advice of Mr. Cerutti, but 
let me ask you. 

Mr. Dougan. No, Mr. Chairman, we would not object. 

Senator Levin. OK. The last area I want to talk to you about is 
an area of what is called “net new assets.” Mr. Cerutti, one of the 
things that we have reviewed in this investigation is the bank’s de- 
cisions regarding its net new asset figures in 2012. Net new assets 
is the measure of the amount of new assets obtained by the bank 
on which it provides investment advice or asset management serv- 
ices. It is, in my lingo, not the custodial service. It is the invest- 
ment service. Is that a way to describe it which you can connect 
with? 

Mr. Dougan. Yes, I think that is broadly a reasonable 

Senator Levin. OK. Net new assets also is a key performance 
measure of the growth of the private bank, and I think both the 
bank and investors view it that way. 

Now, we are going to talk about a client of your bank. We are 
going to call him Client 5. And in 2012, he chose Credit Suisse over 
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other financial institutions, and Credit Suisse recognized billions of 
dollars of that client’s assets as net new assets throughout the 
year. The bank also made decisions on where, in its books, to credit 
those net new assets in the various regional areas of the private 
bank, particularly between two regional areas: Switzerland and the 
Americas region. 

Now, recently you have told the Subcommittee that Credit Suisse 
has initiated an internal investigation into its net new asset proc- 
ess, and this is a process which I hope you would agree should be 
objective, and should produce accurate financial figures to the pub- 
lic and to investors. 

Is it correct, first of all, that the bank is looking into the possible 
influence of business people on the net new asset process? 

Mr. Cerutti. That is correct, Mr. Chairman. As we have in- 
formed your staff, we are looking into 2011 and 2012. It will prob- 
ably take a few weeks or months, and we are going to report back 
to the staff. 

Senator Levin. And is the investigation reviewing the net new 
assets — is that investigation something which stemmed from Client 
5’s assets, or is it broader than that? 

Mr. Cerutti. It will be broader. I think we want to look at the 
whole area for the 2 years I mentioned before. 

Senator Levin. You told the Subcommittee staff that the inves- 
tigation has identified indications from the private bank’s chief op- 
erating office that may raise issues of influence being inappropri- 
ately placed on the net new asset process. Is that correct? 

Mr. Cerutti. That is also correct, Mr. Chairman. That is why we 
want to look into it. It is too early to draw any conclusions. 

Senator Levin. OK. Were there emails that you have looked at? 

Mr. Cerutti. Yes, there are some emails we have looked at, the 
wording we did not like, and I think that is what we need to go 
into. 

Senator Levin. Can you tell us who sent the emails? 

Mr. Cerutti. I think there are a number of emails, and we are 
going to report back to the staff. 

Senator Levin. Do you know the names of any offhand? 

Mr. Cerutti. Oh, that is a little bit difficult. I think some are 
probably in this stack of materials in here. 

Senator Levin. OK. But there is no problem with Swiss secrecy 
on that one? You can give us that information? 

Mr. Cerutti. We gave you all the information that is in the 
United States. We are now reviewing also the emails that are in 
Switzerland. We can give you a summary and the conclusions, but 
we can at this point, unfortunately, not give you the emails that 
are only in Switzerland. 

Senator Levin. Because of the Swiss secrecy law? 

Mr. Cerutti. Because of Swiss data protection laws and the 
Swiss so-called blocking statutes. It is really unfortunate. 

Senator Levin. OK. Now, the private bank chief operating officer 
was, I believe, Mr. Rolf Boegli. Am I pronouncing his name cor- 
rectly? 

Mr. Dougan. Yes, that is correct. 

Senator Levin. Is he one of the people you are going to be speak- 
ing to as part of that investigation? 
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Mr. Cerutti. The investigation is going to be handled by two 
outside law firms. They will most probably speak with everyone 
that is relevant. 

Senator Levin. And are you going to be looking into whether or 
not the bank’s net new asset numbers on the books were accurately 
stated to the public? 

Mr. Cerutti. Yes, that is definitely part of the investigation, but 
so far we have really no indication that they were not. 

Senator Levin. All right. And are you going to look into whether 
the numbers on the books differed from the numbers that were 
shown to the public? Did they differ? 

Mr. Cerutti. I would not know. At this point I think I 

Senator Levin. How do you know that 

Mr. Cerutti. I think at this point we have just 

Senator Levin. How do you know they are accurately stated? 

Mr. Cerutti. That is what I have been informed by the law firms 
who have looked into this already. At this point there is no reason 
to assume that the numbers are not accurately stated, but, please, 
give us the time to do the work and come back to your staff. 

Senator Levin. Well, except you represented here that the num- 
bers are accurately stated, and so now I am asking you whether 
you were told by your lawyers that the numbers that were on the 
books were different from the numbers that were shown to the pub- 
lic. Have you talked to your lawyers about that problem? 

Mr. Cerutti. No, I 

Senator Levin. Pardon? 

Mr. Cerutti. I am not — this is really 

Senator Levin. That is OK. If you have not talked to them about 
it, you just say so. 

Mr. Cerutti. Yes, OK. 

Senator Levin. Is that true? 

Mr. Cerutti. Yes, I — really I do not have the information. 

Senator Levin. That is not my question. But have you talked to 
the lawyers about whether or not the numbers on the books were 
different from the numbers stated 

Mr. Cerutti. May I just 

Senator Levin. Yes, sure. 

[Pause.] 

Mr. Cerutti. The lawyers inform me that you might be referring 
to internal scorecards versus externally published numbers. 

Senator Levin. I.e., books versus public statements. 

Mr. Cerutti. I would not call it “books versus public state- 
ments.” 

Senator Levin. What is an internal scorecard? 

Mr. Dougan. As you know, we obviously have a very robust and 
crisp process around all of our publicly stated numbers. This is an- 
other one of our publicly stated numbers. We are going to look into 
this. But we also have a set of what we call management informa- 
tion. You might think of it as the Management Information Sys- 
tems (MIS). So there are MIS numbers which we use to judge indi- 
viduals’ performances, groups’ performances, and those often have 
a number of different rules that might depart from the public num- 
bers that are stated, and there is nothing unusual about that. In 
some cases you might double count revenues in order just to pro- 
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vide certain incentives to different groups and sort of those are the 
internal accounting methods of looking at numbers. 

Senator Levin. Well, we call them “hooks.” But we are going to 
get into this a little bit more. 

Take a look at Exhibit 21, ^ if you would. Now, this is a Credit 
Suisse email dated February 2012, and the subject is “Important — 
NNA, PBMC.” The beginning of the email is on the last page of 
this exhibit, so that is 84. And it says, “. . . we will again discuss 
our NNA results which have been very disappointing up until now. 
As our capability to attract clients and new assets is of utmost im- 
portance — also externally — we need to take all possible measures 
in order to change this into a positive story within the next weeks.” 

Now, this is a memo from Mr. Boegli. Is that correct? 

Mr. Dougan. That is right. 

Mr. Cerutti. Correct, yes. 

Senator Levin. All right. Now, did he work for you? I guess I will 
ask Mr. Meister this. Did Mr. Boegli work for you? 

Mr. Meister. Yes, that is correct. 

Senator Levin. He was the chief operating officer (COO)? 

Mr. Meister. He was the chief operating officer, and this area 
was also the chief financial officer (CFO) part for the division. 

Senator Levin. And he was then saying we have to “take all pos- 
sible measures in order to change this into a positive story in the 
next weeks.” And you were on the email, I gather. 

Mr. Meister. Yes. 

Senator Levin. So he was pushing toward a particular NNA re- 
sult in part, because it was reported externally. Is that correct? 

Mr. Meister. I think that that email was February 27, and gen- 
erally because new net asset is one, as you said, of the key per- 
formance indicators, he makes everybody aware of all possible net 
new assets, positive or negative, that can be recognized within the 
FINMA rules. 

Senator Levin. Well, he did not say that. 

Mr. Meister. No, but it is a normal process 

Senator Levin. I am not saying it is normal. I am just saying 
what he said. “We need to take all possible measures to change 
this into a positive story.” That is not positive or negative. 

Mr. Meister. So perhaps 

Senator Levin. He did not say change this into a positive or neg- 
ative accurate story. He said, “We have to take all possible meas- 
ures to change this into a positive story.” How do you say “positive 
or negative” when he says “positive”? 

Mr. Meister. Perhaps the email, I am copied on the email, but 
perhaps the language is not the right one or the appropriate one. 
But generally it is that we go through all the possible bigger tickets 
within the Bank, in order to check if there is a change from cus- 
tody to assets under management. This is a normal process. The 
BA heads all over the world are contacted to see that we have the 
accurate numbers in the system and for the end of the quarter. 

Senator Levin. I am very glad to hear that you seek accuracy at 
the end of the quarter, but this is not what this email says. This 
does not say, “We have to be absolutely accurate because we are 


^See Exhibit No. 21, which appears in the Appendix on page 606. 
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making external statements.” It says, “We need to take all possible 
measures to change this into a positive story.” That is a deviation 
from your policy, I take it. 

Mr. Dougan. Mr. Chairman, we agree with that. We have a proc- 
ess to ensure that all of our NNA numbers are recognized properly. 
And you are right, this kind of language is not consistent with the 
way we would think about it. 

Senator Levin. All right. Now, take a look, if you would, at Ex- 
hibit No. 26,1 Mr. Meister. 

Mr. Meister. Yes. 

Senator Levin. This is another Credit Suisse email dated Decem- 
ber 2012. This is about a fourth quarter forecast, also from Mr. 
Boegli. “Our ambition to deliver WMC NNA of around CHF 6-7bn 
[Swiss francs] in 4Q12 is at risk.” It does not say. Our ambition 
to have an accurate statement is at risk. It says we have an ambi- 
tion to deliver WMC [wealth management clients] NNA of around 
6 to 7 billion, it is at risk. And I take that back. I misspoke, be- 
cause this is a slightly different issue. What he is saying is we 
want to try to bring in 6 to 7 billion, and I think that is a more 
accurate reading than what I said a moment ago. And I do not see 
anything particularly wrong with saying we have an ambition to 
add NNA. Nothing wrong with that. I do not think. 

Then it says, “With 3 weeks to go until the year comes to a close 
. . . we still need CHF 2.5bn [Swiss francs] to reach the lower end 
of this ambition. This requires continued efforts on all levels . . .” 
What does that mean, “efforts on all levels?” What is that? 

Mr. Meister. To give you perhaps a little bit of perspective, you 
have normal in-and outflows of net new assets, but you have these 
so-called big custody clients like the client in scope you had where 
we are loolong in every single quarter. This was his intention to 
see if there was a change in the intention of the client or in the 
amount of advice we could provide or generally a change. And for 
that, you have to go through the world to all the different regions 
to see if there was a change on these big tickets. And then, of 
course, they have to go back to the relationship manager to look, 
and he does that in advance that we are of the respective quarter. 
That is what really the intention was, even if perhaps the language 
is not exactly what we want to have. 

Mr. Shafir. Mr. Chairman, may I interject? 

Senator Levin. Sure. 

Mr. Shaeir. It is hard for me to say specifically what Mr. Boegli 
was intending here, but if you look at this email specifically, the 
people it is addressed to are the sales managers and a couple of 
the product managers, who actually are the people who are inter- 
facing with the clients. So, I mean, to have an ambition, as you 
said earlier, to hit a target, this would be very similar to hitting 
a sales target in a quarter, and addressing that to the sales man- 
agers seems to be a normal course of business, just looking at it 
objectively. 

Senator Levin. Did you discuss, either one of you, with Mr. 
Boegli pushing bank employees to meet external NNA targets? 


^See Exhibit No. 26, which appears in the Appendix on page 621. 
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Mr. Meister. What I wanted to explain before, as a normal proc- 
ess now — we are co-heads, of course, we always push in our func- 
tion, that we have the right figures in the system. That means that 
all new intents of the clients or investment advice are correctly re- 
flected in the system. Mr. Boegli, who at the time was in charge 
of this process, made it aware to all the different business heads 
around the world that they have to take responsibility and owner- 
ship to see that the right figures are in place. 

Senator Levin. All right. Did you ever talk to him about the lan- 
guage of this email? 

Mr. Meister. I cannot recall that. 

Senator Levin. Did you ever talk to Mr. Boegli about the lan- 
guage in this email? 

Mr. Meister. Not to my memory. 

Senator Levin. OK. Now, Mr. Meister, during 2012 Client 5 was 
shifting assets, apparently to bring them under the investment 
management of Credit Suisse, and his assets were a boost, a big 
boost to the bank’s net new asset total for 2012. And this is espe- 
cially in a year when net new assets was under pressure because 
the bank did not have much new money coming in, particularly in 
Switzerland. 

Now, that is one issue. It is not the issue I want to focus on 
today, because when the bank showed the NNA stemming from Cli- 
ent 5’s assets, the bank had a decision to make about what region 
should receive the credit for those assets. So one issue, which I am 
not going to focus on, has to do with whether or not that was prop- 
erly considered custodial or investment and whether he properly 
shifted it to investment in the absence of a signed agreement. But, 
again, I am not going to focus on that piece. 

I am going to focus, however, on the decision as to what region 
would receive the credit for that asset. And you said it was your 
decision, I believe, Mr. Meister, and you decided to split that new 
net asset 50/50 between the two regions of the private bank, Amer- 
icas and Switzerland. Is that right? 

Mr. Meister. That is right. 

Senator Levin. And you told us that you made that decision 
early in 2012. Is that correct? 

Mr. Meister. That is correct, yes. 

Senator Levin. So now I want to discuss what actually happened 
with the regional credit for that net new asset amount from Client 
5 in 2012. 

In the first quarter, the NNA, net new asset, for Client 5 was 
actually split 60/40 between Americas and Switzerland. Now, why 
wasn’t it split 50/50 between the Americas and Switzerland, like 
you said? 

Mr. Meister. I do not know. 

Senator Levin. OK. And the second quarter, the NNA for Client 
5 was not split at all. It was entirely credited to Americas. Why? 

Mr. Meister. Also this I do not know. 

Senator Levin. In the third quarter, the bank went back to the 
beginning of the year, retroactively, added up all the Client 5 as- 
sets, divided it in half, deducted 1.6 billion from the Americas, 
added it to Switzerland. Retroactively. Why did you do that? 
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Mr. Meister. Also I do not know why this was done in the third 
quarter, but it was in line with my original decision to apply a 50/ 
50 split because of the story looking back the last 10 years, and es- 
pecially 2 years before, before the client decided to sell his com- 
pany. 

Senator Levin. All right. It also had a major effect, did it not, 
on net new assets for Switzerland, made it look a lot better than 
it otherwise would, wouldn’t it? 

Mr. Meister. To split the 50/50 generally? 

Senator Levin. No. The retroactive shifting around these num- 
bers made Switzerland look a lot better than it otherwise would 
vis-a-vis the Americas section, right? 

Mr. Meister. That is right, yes. 

Mr. Dougan. Mr. Chairman, if I could add, I think that, as you 
say, that was certainly the impact of that. We also show even more 
transparent disclosure on those net new assets in Switzerland, and 
we have been showing it in a more granular form. It has been 
showing outflows in Switzerland, and so we are not trying to hide 
the fact that there might be outflows in Switzerland because of cer- 
tain business trends. 

So as you say, that was certainly the effect of that, but, again, 
I think our view is really we want to show the accurate numbers, 
which I think this 50/50 split was what we thought was the accu- 
rate way to do it. 

Now, as you point out, why that was not accurately reflected in 
the first and second quarter is one of the things that we will be 
looking into. 

Senator Levin. Now take a look 

Mr. Shafir. If I may? 

Senator Levin. Sure. 

Mr. Shafir. The only thing I would add is, through the first 
three quarters, I was in the regional role in the Americas, so my 
involvement would be somewhat more peripheral until the fourth 
quarter. But I do remember the specific instances, the issues 
around this client. 

And there were multiple people involved with getting this busi- 
ness, from the investment banking people to the private banking 
people, both in Switzerland and the United States. And it is dif- 
ficult to really determine whether it is a 60/40 or a 50/50 split or 
a 25/75. 

I would say this. It was clear, certainly from my seat, that there 
were several people that were part of winning the mandate for this 
client, and as long as I have managed businesses that have in- 
volved people from different regions, there have often been argu- 
ments about, who gets credit for what. So when I heard about the 
logic of putting — of splitting this thing down the middle, that did 
not seem inconsistent with what I had observed as the fact pattern 
around winning this business. 

Senator Levin. Well, that is not the question. The question is the 
shifting around, the percentage of shifts every quarter. That is the 
problem and it obviously has an impact, an impact very favorably 
to what a public perception is. Would you agree with that, Mr. 
Dougan? 



52 


Mr. Dougan. Yes, I agree it has an impact. Again, in terms of 
the overall financial results, though, this is one element which I 
would say in 7 years as the CEO, I have been asked maybe a cou- 
ple handfuls of questions about the NNA numbers, particularly on 
a regional basis. So I am not sure it is that important an issue that 
investors focus on. But yes, you are absolutely right. 

Senator Levin. Are you serious, that that is not a factor that in- 
vestors focus on? 

Mr. Dougan. It is a factor. It is not high on the list of impor- 
tance, I think, with most investors. That is just my experience. 
That is my 

Senator Levin. But would you say it is a relevant factor for in- 
vestors? 

Mr. Dougan. It is a relevant factor. I mean, the numbers 

Senator Levin. Would you say it should be accurately in 

Mr. Dougan. Absolutely. 

Senator Levin. Would you say it should not be manipulated dur- 
ing a year 

Mr. Dougan. Absolutely. 

Senator Levin [continuing]. From quarter to quarter 

Mr. Dougan. Yes. 

Senator Levin [continuing]. To give a particular impression 

Mr. Dougan. Of course. 

Senator Levin [continuing]. Or to avoid a bad image? 

Mr. Dougan. Of course. 

Senator Levin. OK. Well, that is what happened here. It was 
shifted around from quarter to quarter and then retroactively, 
retroactively was shifted, which then helped Switzerland — the 
Swiss part of the operation — look like it got a little bit of net NNA. 

Mr. Meister. Perhaps, Mr. Chairman, I understand, of course, 
when you looked at the 

Senator Levin. That is the chart we are all looking at now, by 
the way, which shows what the 

Mr. Meister. The only thing I wanted to add — and we had the 
discussion with the Subcommittee in my interviews — when you 
look back at the last quarter of 2013, we are not shy to show nega- 
tive numbers in Switzerland. We had two quarters in 2011 and we 
also had the last quarter in 2013, where we published negative 
Swiss NNA numbers. 

So what is in line, looking back, therefore, is the 50/50 split out 
of the original discussion and the reasons Mr. Shafir also explained 
before, but how it was implemented is a part of our investigation 
and hopefully we will find out what was the reason why it was 
done, not in the second quarter, but retroactively in the third. 

Senator Levin. With the effect that it had, which was to make 
the Swiss operation look more positive than it otherwise would. 

Mr. Meister. But as I said, we are not shy. 

Senator Levin. You are not shy now, maybe because you do not 
have the opportunity to do this. 

Mr. Meister. I do not say, sir 

Senator Levin. Maybe somebody who is making a decision as to 
whether to have an investment of this $5 billion or whether to put 
it in custody. You may not have $5 billion coming in every day. 
That $5 billion is a huge part of what happened in 2012, and the 
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retroactive shifting around of the division of that number between 
the regions does not happen every year. So you may not have an 
alternative. You say you are not shy. There is no way of knowing 
whether or not you had the same opportunity. My guess is you did 
not. But that is my guess. 

Take a look at Exhibit 25. ^ This is a Credit Suisse email, dated 
October 25, 2012. This is about the third quarter NNA. The email 
shows the math for the retroactive split. It meant that the bank’s 
internal books, whatever you want to call them, you have a dif- 
ferent word for books, Mr. Dougan, the internal 

Mr. Dougan. We call them MIS, so that is to distinguish from 
the financials that are, as you say, public. So it is more what man- 
agement uses to manage the business. 

Senator Levin. OK. So your own internal management books had 
a different number from the external book, and here is what it says 
in this email. “As per your request, please find below the bridge — 
for the NNA for third quarter 2012 as reported internally for Pri- 
vate Bank Americas versus the externally released figure.” There 
it is. I mean, you were very much aware of it, that there was an 
external released figure that is different from what you were show- 
ing internally. Why? 

Mr. Dougan. Well, Mr. Chairman, that is actually — as I tried to 
explain before and probably did not do a very good job that is a 
very common occurrence within the Bank because we do 

Senator Levin. On this kind of an issue? On NNA? 

Mr. Dougan. Sure, because we are trying to provide the right in- 
centives around for our sales forces, and if you think of it as sort 
of MIS side of things, it is more like a sales credit issue, which is 
not as influenced by the financial statements. It happens in this 
kind of an issue; it happens on all sorts of issues. Revenue 
splits 

Senator Levin. I am only talking about something which is 

Mr. Dougan. OK. 

Senator Levin [continuing]. Shown to the public. 

Mr. Dougan. OK. 

Senator Levin. And where it is different. It is different in a very 
critical way at a very critical time for your bank. And what the ef- 
fect was, you are saying, was a coincidence. Is that what you are 
saying? 

Mr. Dougan. No. What I am saying is that 

Senator Levin. Are you saying it was a coincidence? 

Mr. Dougan. We have specific rules around how MIS internal 
numbers are calculated and, in fact, I think what this email is lay- 
ing out is a reconciliation between what is reported from an MIS 
point of view, sort of a management perspective, versus the finan- 
cials, and we would have this every quarter. Every quarter there 
would be a reconciliation between how we, the internal perform- 
ance — 

Senator Levin. OK. On NNA? 

Mr. Dougan. On NNA, yes. 

Senator Levin. You would show this big a gap between what the 
internals show? 


^See Exhibit No. 25, which appears in the Appendix on page 620. 



54 


Mr. Dougan. Well, the size of the gap may vary from quarter to 
quarter. 

Senator Levin. Right. 

Mr. Dougan. But there are a series of rules and the way we 
think about it internally versus the external numbers and we try 
to 

Senator Levin. Which was more accurate? 

Mr. Dougan. I would not know how to answer that. We have, for 
externally reported numbers, we have the FINMA rules, which we 
follow, and I think as Mr. Cerutti said, we are clearly going to look 
into making sure that we are following those faithfully in terms of 
what we externally report, and then internally we have a different 
set of rules in terms of how we think about and show those num- 
bers internally to manage and motivate our sales forces. 

Senator Levin. Can we agree on one thing? If Switzerland had 
not received the re-allocation in that quarter, it would have shown 
a negative 1.5 billion in NNA. Would you agree with that? 

Mr. Dougan. Well, that is correct, but also, I guess, I would 
point out that it was really — it should have been 50/50 all along, 
which means Switzerland would have benefited in the first and the 
second quarter. So, in fact, we penalize Switzerland in the first and 
the second quarter by not properly reflecting that 50/50. 

You are right. In the third quarter, that came through and it 
benefited Switzerland, but effectively, it penalized Switzerland in 
the first and second quarter. So if someone was intentionally trying 
to benefit Switzerland, they did a poor job because the first two 
quarters it was the other way around. 

Senator Levin. No, but the question is not benefiting Switzer- 
land. The question is showing Switzerland in the positive or in the 
negative. That is the issue. And by shifting this money retro- 
actively, you are able to show publicly, externally that Switzerland 
is slightly up instead of massively down. That chart up there shows 
massively down. That is what your internal books show. Publicly 
you showed slightly up. That is not casual. That is important. That 
is what people count on, one of the things they count on when they 
invest. 

Now, take a look at Page 135 in the report. We are going to ^ve 
you our report so that you can take a look at Page 135. This is a 
page from your third quarter earnings report and it is headed 

Mr. Dougan. Page 134. 

Senator Levin. Sorry. Did I give you the wrong page? 

Mr. Dougan. Page 134. I think we are there. 

Senator Levin. Page 134. This is a page from your third quarter 
earnings report. It says, Swiss francs “5.2 billion net assets driven 
by inflows and international booking centers, predominantly from 
emerging markets.” That is what you are showing the public, 
inflows. 

And then you look at this on the right-hand side: “Strong inflows 
from Asia Pacific’, EMEA with strong inflows from Eastern Eu- 
rope.” Then look at that third one: “Positive contribution from 
Americas and Switzerland albeit seasonal slow down.” 

Now, Mr. Dougan, I do not think you can fairly or honestly say 
that this is irrelevant, this representation to the public. Would you 
agree to that? 
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Mr. Dougan. Of course I would not say it is irrelevant. 

Senator Levin. Putting aside the motive for a moment, it was the 
result of that retroactive shift. Is that correct? 

Mr. Dougan. The regional allocation was, obviously, the overall 
number as you referenced, the 5.2 billion would not have been im- 
pacted. 

Senator Levin. Of course. 

Mr. Dougan. But regional allocation 

Senator Levin. Would have. OK. And how do you think this 
would have read if it said positive contribution from Americas and 
negative in Switzerland? Do you think that gives a different im- 
pression to the public if that is what this had said? It does not 
make any difference. The public does not read these things any- 
way. Is that what you are saying? 

Mr. Dougan. No, I think they do read it and obviously it needs 
to be correct, so I do not disagree with that. I do not think it would 
have had a significant difference in terms of how the earnings re- 
sult would have been perceived, because obviously it is a much 
broader, more detailed set of issues. This is one aspect, the regional 
allocation between two regions, I am not trying to minimize it and 
it is relevant, but it is relatively — it is a detail in the overall 

Senator Levin. It is not a detail when you say positive results, 
black and white, from Switzerland, albeit, seasonal slow-down. And 
look at your chart. This is your chart. You may call it a detail. I 
call it something that investors would presumably look at. I hope 
they care whether or not your bank is profitable in all the regions 
or which region it is or which it is not. 

But look at the Private Bank third quarter chart. You show for 
the Americas .2-plus for Switzerland, .1-plus, so that it is all on the 
upswing for your entire bank. By the way, you say it is the entire 
bank which counts. That is the 5.2 billion net assets driven by 
inflows. You think that is the only thing that counts. There is 
something else that counts. 

There is a visual that you created that shows NNA generally on 
the upswing, and if that visual had reflected what the division was 
before the retroactive activity, you would have had a big increase 
in the Americas and a big decrease in Switzerland, and that would 
be a hell of a lot different to the viewer than what your chart is. 
Would you agree with that? It would give a very different impres- 
sion visually. 

Mr. Dougan. I would agree it would be different and I also agree 
the numbers need to be accurate. The question of how important 
an issue that would be to our investor base is one where perhaps 
you and I disagree. But I agree with those comments, yes. 

Senator Levin. OK. Now, is the bank going to look at this proc- 
ess to try to avoid this kind of a situation where your internal 
books, I will call them, is different from your external to this de- 
gree? Are you going to change any procedure at all? 

Mr. Dougan. Well, we are going to look into this whole process 
and we will take whatever measures we need to take, and I think 
as Mr. Cerutti said, it is probably a little premature to talk much 
about that, Mr. Chairman. But certainly we want — we believe it 
has been a process that has had integrity, but we will look at it 
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and make sure that it does and we will certainly make whatever 
changes we need to make to it. 

Senator Levin. Please take a look at Exhibit 28. ^ This is a Credit 
Suisse email dated January 2013 regarding “Americas.” And this 
is what Mr. Boegli wrote: “Wealth management clients runs for 
NNA substantially below expectations. In order to support the Pri- 
vate Bank Division, a further” — now he refers to Client 5 

Mr. Cerutti. Sorry, Mr. Chairman. We have a problem locating 
the document. 

Senator Levin. I understand. Let me slow down. 

Mr. Cerutti. Which number? 

Senator Levin. Exhibit 28. 

Mr. Cerutti. Exhibit 28? OK, we found it. 

Senator Levin. OK. 

Mr. Cerutti. Thank you. 

Senator Levin. And it is down on the bottom. This is from Mr. 
Boegli. And it is dated — you have the date? 

Mr. Dougan. Yes, we found it. 

Senator Levin. January, OK. “Dear Tony: Currently — for Q4 re- 
porting — WMC runs for NNA substantially below expectations. In 
terms of your region, latest indication from your regionally BI&S 
team estimates approx. 2.8bn NNA compared to a predicted Fore- 
cast of 3.0bn which is an excellent result in stormy times. How- 
ever” — this is the part I want you to focus on — “in order to support 
the PB division, a further [redacted] portion of the 0.9bn CHE 
[Swiss francs] — fully reported internally and externally in the 
Americas region — would be a great favor for our division.” 

Is this the way your bank should operate? 

Mr. Dougan. No, it is not. That is not language that we would 
agree with. It is not consistent with the process, so no, we do not 
think it is. 

Senator Levin. And, Mr. Meister, did you talk to Mr. Boegli 
about this before he asked his colleague for the favor? 

Mr. Meister. I can only repeat what Mr. Dougan said, that the 
language is, of course, completely inappropriate, and that the word 
“favor” is completely wrong in this place, because when we speak 
about 900 million, that is a completely separate process which goes 
to the CFO area of the group so nobody can give a favor if there 
is not a clear case for that. So I can only say the words used here 
in the email are completely inappropriate language. 

Senator Levin. But it also said that “Mr. Meister” — that is you — 
“would be extremely happy if you could support this.” 

Mr. Meister. Also, there are 

Senator Levin. Is that true? 

Mr. Meister. What? 

Senator Levin. Was that true? 

Mr. Meister. I cannot remember what 

Senator Levin. But would you have been “extremely happy?” 

Mr. Meister. I would never use such terms. 

Senator Levin. Well, where did he get that impression from? 

Mr. Meister. I am sorry? 


^See Exhibit No. 28, which appears in the Appendix on page 625. 
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Senator Levin. Where did he get the impression you would he 
very happy unless you talked to him? 

Mr. Meister. No, I think generally, it is clear that we drive the 
organization, Robert Shafir and myself, that we have net new asset 
number and hopefully, positive regions, and we are more happy if 
there are bigger portions, but always in line with what the FINMA 
rules and what the process is allowing, even if 

Senator Levin. You can say always in line, but that is not what 
the emails say. 

Mr. Meister. Yes, but I did not 

Senator Levin. So it is not always in line. And the question is, 
you were reported as being “extremely happy” if that favor were 
granted. And my question to you is whether or not you talked to 
Mr. Boegli about this before he asked his colleague for that favor. 
That is my question. 

Mr. Meister. I cannot recall that. 

Senator Levin. Now, Mr. Shafir, are you familiar with the bank’s 
account for Client 5 and how the bank showed $8.5 billion in NNA 
for 2012 as a result of Client 5? 

Mr. Shafir. Yes. 

Senator Levin. Did you ask your deputy to take a careful look 
at the fourth quarter NNA recognition by Client 5? 

Mr. Shafir. Yes. 

Senator Levin. The next step was for him then to get the head 
of Finance, Carlos Onis, to review it; is that correct? 

Mr. Shafir. Well, yes. As Mr. Meister said, we have a process 
specifically — there are two parts to the process. Senator Levin. The 
first part is that we have an independent committee that looks at 
classification of NNA as a whole. The second piece of the process 
for larger transactions, specifically $500 million or above, is that 
their findings have to be reviewed and signed off by the Finance 
organization. Carlos Onis is the CFO of the Americas for Credit 
Suisse. 

Senator Levin. OK. Continuing now, if you take a look, Mr. 
Shafir and Mr. Meister, at Exhibit 29, ^ it is on the second page 
about halfway down, the email indicates that, “Carlos asks for fur- 
ther detail with regards to the revenues.” 

And then, on the first page Mr. Bluntschli responded: “Given the 
rather weak granularity, we need to create a more powerful story 
in the sense of making more around the existing weak figures in 
the sense of redacted consists of xx accounts, all held in the xx 
branch covered by two senior RMs, xx and yy, which do high inter- 
action level, blabla. Might not be relevant, but sounds rather good.” 

And then at the top Mr. Bluntschli wrote: “I am convinced that 
with this enhanced story, we will get approval soon from Carlos.” 
Enhanced story. Do you know what that is? 

Mr. Shafir. I do not know specifically. 

Senator Levin. What he means, is that not like a half-truth? 

Mr. Shafir. I do not know. 

Senator Levin. An enhanced story. Does that language trouble 
you? 


^See Exhibit No. 29, which appears in the Appendix on page 628. 
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Mr. Shafir. The language is troubling, but it is difficult to say 
really what he meant by that. I was not copied on this email. But 
as I said, this process did go through two different checks. It did 
go through the independent committee and it also went to the Fi- 
nance organization as well. 

Senator Levin. Then what does it say, though, when it says, “it 
may not be relevant, but sounds rather good?” Is that the way you 
folks operate? This sounds good, “not relevant”, “blabla.” 

Mr. Shafir. Senator, I cannot respond to the 

Senator Levin. “Enhanced story.” 

Mr. Shafir [continuing]. Intent of the email. 

Senator Levin. What do you think, Mr. Dougan? 

Mr. Dougan. Certainly I do not think that is consistent with our 
process. I think as Mr. Shafir said, when I hear something like en- 
hanced story, it could mean — as you say, that it is a story, that it 
is something that is made up. On the other hand, enhanced — the 
enhanced — if there are enhanced facts around it, that I would sup- 
port it. 

Senator Levin. No, no. It is not 

Mr. Dougan. Well, maybe 

Senator Levin. Let us try to get a better input. It is an enhanced 
story. 

Mr. Dougan. I think it may be hard to determine that just from 
this language. As you know, I mean, it is hard to exactly determine 
that. I agree with you that we would have the same concern that 
you have voiced. We would have that same concern and that is part 
of what we are going to be looking into. 

Senator Levin. Well, these are examples of your process at work 
and I think you have real problems with your process. 

Mr. Dougan. Well, we are going to look into it and we are going 
to determine if we do have problems, we are going to address them 
and we are going to fix it. 

Senator Levin. Will you get back with us as to what, if anything, 
you do about it? 

Mr. Dougan. Sure. 

Senator Levin. And by the way, you said, I think, Mr. Shafir, 
you did not see Mr. Bluntschli’s email; is that correct? 

Mr. Shafir. That is correct. 

Senator Levin. How about you, Mr. Meister? Did you see that 
email before today? 

Mr. Meister. No, not to my memory. 

Senator Levin. OK. Is this an appropriate way to recognize 
NNA, to “make more around existing weak figures? Is that appro- 
priate? 

Mr. Meister. I am sorry. I think I am to repeat again. The lan- 
guage used here out of this context, it is definitely not what we 
want to see. 

Senator Levin. I am giving you the context. You have the whole 
context. You have the whole email. 

Mr. Meister. But what you do not know is Mr. Onis — is Mr. 
Onis really asking about more granularity about why he could real- 
ly reclass this? I do not know what it really means, and this email, 
Mr. Bluntschli is a German-speaking guy, so this is also, perhaps 
taking into consideration about the language around this. There- 
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fore, it is difficult only based on this email to say what the inten- 
tion was. 

Senator Levin. Well, Mr. Dougan, I would hope in your inves- 
tigation that you would take a look at the process for recognizing 
NNA. That is represented to the public. And it cannot be accurate 
and involve colleagues like Mr. Boegli did, to recognize NNA as a 
“favor.” Would you agree? 

Mr. Dougan. I would agree with that, yes, sir. 

Senator Levin. And it cannot have enhanced stories. It has got 
to be accurate stories. Would you a^ee with that? 

Mr. Dougan. I would agree. Again, I am not sure what his exact 
meaning was there, but I agree with you in the sense 

Senator Levin. The common understanding of enhanced story. 
Would you not agree? 

Mr. Dougan. Well, again, he is not a native English speaker, so 
it is a little unclear. But in your — the way you have interpreted it, 
we agree, yes. 

Senator Levin. The way I have interpreted it? This is an email, 
enhanced story. The way you interpret the words enhanced story, 
would you not agree you do not want enhanced stories? You want 
enhanced profits. 

Mr. Dougan. Again, as native English speakers, I completely 
agree with you. 

Senator Levin. All right. And you do not think, I hope, that we 
should “make more around the existing weak figures,” but we 
ought 

Mr. Dougan. Not language that I think is appropriate. 

Senator Levin. OK. And “blabla might be relevant, but sounds 
rather good?” 

Mr. I)oUGAN. Not language I think is appropriate. 

Senator Levin. This process, the way you read it, is not a good 
process? 

Mr. Dougan. Well, I actually do believe the process — we believe 
the process is actually a good process, but we are going to get to 
the bottom of it and we are going to figure it out. 

Senator Levin. Was the process, as reflected in these emails, the 
kind of process that you want to defend? 

Mr. Dougan. The language and the things that have happened 
here, no, absolutely not. Whether the ultimate decisions that were 
made and whether the actual determinations that were made were 
correct is a different issue. But absolutely, this kind of language, 
this kind of an approach to the process is not consistent, it is not 
acceptable. 

Senator Levin. Thank you. Well, it has been a long hearing. We 
are very grateful that you appeared here today and for your co- 
operation with the Subcommittee. We will look forward to the re- 
ports that you have promised to give us. 

The bottom line for me is that your bank is a bank that really 
wants to be seen as a reformed bank, and you, in your opening 
statement, laid out the reforms that you have made. So that is 
something which is important to you. You do not want to be in the 
dirty business any longer of helping U.S. clients cheat on their 
taxes. But it is important, if you are going to really be a reformed 
bank, that you have to acknowledge what is clear in our report. 
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that the wrongdoing went beyond a small group of rogue bankers; 
that there is 22,000 Swiss accounts that were hidden from our au- 
thorities and we need full cooperation if we are going to be able to 
collect the taxes owing from those accounts. We need your coopera- 
tion. 

And the bank right now is hiding behind a shield that the Swiss 
law tries to provide it, which cannot be recognized in any other 
country because we have to apply our own laws, and if you do 
banking in this country, you have to abide by our own laws and 
you have to take on your own government. You have to explain to 
your own government that you are banking in these other coun- 
tries. You cannot cite a Swiss law that says account names are 
going to be kept secret in defense of what I hope will be the en- 
forcement of subpoenas or other appropriate actions in order to get 
those names. 

And so, what we will now do is recess the hearing. We are going 
to resume at 3 o’clock in a different room. We are going to resume 
at 3 p.m. in 342 Dirksen, which is the full Committee’s hearing 
room because the Department of Justice has informed us that Mr. 
Cole has to go to the White House. We have agreed to accommo- 
date him. So that is the reason for the delay, is the reason for the 
change in the room. I do not have it in front of me so I do not 
know, but for those of you who are going to be here this afternoon, 
or want to be here, it will be a different location. 

We thank you again, all of you, for your presence and you are 
excused. 

Mr. Dougan. Mr. Chairman, thank you very much. 

[Whereupon, at 12:58 p.m., the committee recessed, to reconvene 
at 3 p.m. this same day, in room 342, Dirksen Senate Office Build- 
ing.] 

Senator Levin. The Subcommittee will come back to order and 
we will now call our second and final panel of witnesses for today’s 
hearing. James M. Cole, the Deputy Attorney General at the U.S. 
Department of Justice, and Kathryn Keneally, Assistant Attorney 
General of the Tax Division of the U.S. Department of Justice. We 
thank you both for being with us today. We look forward to your 
testimony. 

As you know, pursuant to Rule 6, all witnesses who testify before 
this Subcommittee are required to be sworn, so at this time I would 
ask that you please stand and raise your right hand. 

Do you swear that the testimony you are about to give before 
this Subcommittee will be the truth, the whole truth, and nothing 
but the truth so help you, God? 

Mr. Cole. I do. 

Ms. Keneally. I do. 

Senator Levin. Thank you very much and we will be using our 
timing system today. A minute before the red light comes on, you 
will see the lights change from green to yellow, which gives you an 
opportunity to conclude your remarks. Your written testimony will 
be printed in the record in its entirety. We would appreciate you 
limiting your oral testimony to no more than 15 minutes. And if 
you need more than that, we will try to arrange it. We will have 
you go first, Mr. Cole, followed by Ms. Keneally, and then after we 
have heard the testimony, we will turn to questions. Mr. Cole. 
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TESTIMONY OF HON. JAMES M. COLE,i DEPUTY ATTORNEY 

GENERAL, OFFICE OF THE ATTORNEY GENERAL, U.S. DE- 
PARTMENT OF JUSTICE, AND HON. KATHRYN M. KENEALLY, 

ASSISTANT ATTORNEY GENERAL, TAX DIVISION, U.S. DE- 
PARTMENT OF JUSTICE 

Mr. Cole. Thank you, Chairman Levin, and Ranking Member 
McCain. And first of all, Mr. Chairman, I want to thank you for 
accommodating the scheduling that we had to do today. I very 
much appreciate it. 

I want to thank you for inviting us here to testify in the Depart- 
ment of Justice’s efforts to address Swiss bank facilitation of U.S. 
tax evasion. With me this morning, as you have noted, is Kathryn 
Keneally, who is the Assistant Attorney General for the Tax Divi- 
sion. She oversees the Department’s tax enforcement program. 

The Department of Justice is committed to global enforcement 
against financial institutions that facilitate cross-border tax eva- 
sion, as well as against the individuals who evade their tax and re- 
porting obligations and the bankers, accountants, lawyers, and 
other professionals who help them do it. 

And while the Department’s initial efforts and this hearing have 
focused on Switzerland, we have expanded our investigations to go 
after tax cheats and the banks assisting them in India, Israel, 
Liechtenstein, Luxembourg, and several Caribbean countries. 

Since 2009, the Department has publicly charged 73 account 
holders and 35 professionals with violations arising from their off- 
shore banking activities, and 72 individuals have pled guilty or 
were convicted at trial. Just as importantly, our enforcement ef- 
forts have driven over 43,000 taxpayers with secret offshore ac- 
counts to identify themselves to the IRS, disclose their offshore ac- 
counts, and to pay a total of over $6 billion in back taxes, penalties, 
and interest, and that number is growing. 

As this Subcommittee well knows, investigating offshore banks 
and U.S. taxpayers with secret foreign accounts is difficult and 
time-consuming. It requires us to use virtually all of the tools at 
our disposal and to be creative and innovative. We must pursue not 
just legal avenues such as grand jury subpoenas and John Doe 
summons, but also discussions with the Swiss Government to ob- 
tain information we need. 

And we need to make full use of cooperators and whistleblowers, 
and I can tell you that we are receiving information from such indi- 
viduals in the offshore cases we are working right now. In appro- 
priate circumstances, the Department may seek the enforcement of 
a Bank of Nova Scotia grand jury subpoena or a John Doe sum- 
mons for Swiss bank records, but those tools cannot always be ef- 
fectively employed. 

First, they can only be used against a foreign bank that has a 
U.S. presence, and the majority of the Swiss financial institutions 
that we are currently investigating do not. Second, the use of Bank 
of Nova Scotia grand jury subpoenas or John Doe summons for 
extraterritorial records may result in protracted litigation. 


^The joint prepared statement of Mr. Cole and Mr. Keneally appears in the Appendix on page 
107 . 
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Absent acquiescence by the Swiss Government, a bank may be 
caught between facing contempt sanctions in the United States or 
violating Swiss law or a Swiss blocking order. Because we are in- 
volved in active ongoing criminal investigations we are quite lim- 
ited in what we can disclose publicly. But just because we cannot 
disclose what we are doing does not mean we are not actively pur- 
suing these cases. 

I do, however, want to quickly discuss a number of public actions 
we have taken recently and we fully expect additional public devel- 
opments over the course of the coming months. By way of example, 
in 2013, the Department obtained four separate orders authorizing 
the IRS to issue John Doe summons seeking records from banks in 
the United States for the U.S. Correspondent accounts of banks lo- 
cated in the Caribbean, Switzerland, and other European countries, 
and we have successfully compelled account holders to provide us 
with their personal records of their foreign banking activities. 

Since the UBS Deferred Prosecution Agreement in February 
2009, the Department has taken public action against two other 
banks. In January, 2013, Wegelin Bank, one of the oldest financial 
institutions in Switzerland, pled guilty to conspiracy to defraud the 
United States and was ordered to pay substantial fines and to for- 
feit funds. As a result of its criminal conviction, Wegelin was forced 
to close its doors, which sent a shockwave through the community 
of banks in Switzerland and bankers in Switzerland that had been 
engaging in facilitating U.S. tax evasion. 

In July 2013, Liechtensteinische Landesbank AG entered into a 
non-prosecution agreement and paid substantial fines. What is par- 
ticularly notable about this case is that we were able to take an 
innovative approach, and with the bank’s cooperation have Liech- 
tenstein actually change its bank secrecy laws retroactively. This 
enabled the Department to obtain files relating to non-compliant 
U.S. account holders. 

In August 2013, the Department publicly stated that 14 banks 
have been authorized for investigation concerning the use of Swiss 
bank accounts. This is in addition to ongoing investigations con- 
cerning cross-border activities by banks in India, Israel, Liech- 
tenstein, Luxembourg, and several Caribbean countries. 

A fundamental issue with respect to obtaining cooperation from 
Swiss banks has been the degree to which Swiss law blocks disclo- 
sure of banking information, including the identity of account hold- 
ers, and for this reason, the Department and the IRS engaged in 
a series of discussions with representatives of the Swiss Govern- 
ment. 

On August 29, 2013, the Department announced the program for 
non-prosecution agreements or non-target letters for Swiss banks. 
This program is designed to encourage Swiss banks not currently 
under investigation to cooperate with our law enforcement efforts 
in return for the possibility of non-prosecution agreements or de- 
ferred prosecution agreements. 

I want to emphasize that the program expressly does not include 
the 14 Swiss banks we have targeted and are actively inves- 
tigating. Each of those banks will need to negotiate a separate res- 
olution with the Department that reflects the severity and the 
magnitude of its conduct, nor does the program offer or provide 
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protection or immunity to any U.S. account holders or foreign 
bankers or other advisors. 

What the program does do is provide an opportunity to banks 
that we currently have little or no information about to self-report 
to the Department that they have committed or facilitated U.S. tax 
evasion. By the program’s December 31, 2013 deadline, the Depart- 
ment received letters from 106 Swiss financial institutions con- 
cerning their intent to participate in the program. 

The program requires extensive cooperation by each participating 
bank, including full disclosure of its illegal activities, the names of 
each of its culpable employees and third-party advisors, and the 
number and value of each of its U.S. accounts. For the accounts 
that closed after the Department’s investigations became public, 
the banks are required to provide information that will allow the 
Department to follow the money. That is, we will be given detailed 
information to enable us to go after Swiss banks and banks around 
the globe to which those secret accounts were transferred. 

In addition to this, the terms of the program require cooperation. 
Each of the banks must also pay steep penalties calibrated to re- 
flect both the magnitude and the severity of the bank’s conduct and 
agree to get out of the business of facilitating U.S. tax evasion. 

Every Swiss bank that comes forward to cooperate under the pro- 
gram represents an opportunity to obtain valuable law enforcement 
information that is new to the Department and from a source 
which the Department did not previously have. While the program 
does not expressly require the banks to provide the identities of ac- 
count holders, which is barred under Swiss law, we will be able to 
use the information the banks are obligated to provide under the 
program to formulate more effective treaty requests to obtain that 
very information. 

And as one of the requirements for obtaining an NPA or a DPA, 
the banks are obligated to assist the Department in preparing such 
treaty requests, requests that the Swiss Government have com- 
mitted to process on an expedited basis. 

The treaty process is working, to some extent, and we are receiv- 
ing some information. We cannot disclose the details publicly, but 
our success has not escaped notice. Since the announcement of the 
program, the IRS has advised us that they have seen an increase 
in the number of U.S. taxpayers participating in their offshore vol- 
untary disclosure program. 

But we believe we could obtain substantially more account infor- 
mation if the Senate were to ratify the new treaty known as the 
Protocol Amending the Convention Between the United States of 
America and the Swiss Confederation for the Avoidance of Double 
Taxation with Respect to Taxes on Income, which was ratified by 
Switzerland in September 2009. And as you yourself have men- 
tioned, Mr. Chairman, I understand that there is a hearing on this 
treaty this morning before the Senate Foreign Relations Com- 
mittee. 

As I noted earlier, as a result of our enforcement efforts, over 
43,000 individuals have self-reported that they have held secret 
Swiss bank accounts and paid over $6 billion in back taxes, inter- 
est, and penalties. In contrast, before 2009 and our law enforce- 
ment efforts in this area, the average number of voluntary disclo- 
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sures submitted to the IRS ranged from approximately 50 to slight- 
ly over 100 per year. 

Because the Swiss banks that cooperate under the program will 
provide information about bank accounts globally, anyone who has 
not yet come forward to disclose a secret bank account anywhere 
in the world is on notice that their time is running out. The De- 
partment is engaged in and committed to robust enforcement glob- 
ally using all available tools to enforce the law that we have at our 
disposal. 

I want to thank you again, Mr. Chairman, for the opportunity to 
appear this morning to discuss our law enforcement efforts, and I 
want to thank you for your strong support of this vital law enforce- 
ment matter. We are happy to answer any questions that you or 
the other Members of the Subcommittee may have. I have given 
this opening statement on behalf of both myself and Ms. Keneally. 

Senator Levin. Thank you so much, Mr. Cole. We will have 10 
minutes for our first round and the subsequent rounds for each of 
us. 

On Page 4 of your statement, your written statement, you say 
the following: A fundamental issue with respect to obtaining infor- 
mation about accounts located in Switzerland has been the degree 
to which Swiss law permits disclosure under the Convention Be- 
tween the United States and the Swiss Confederation for the 
Avoidance of Double Taxation with Respect to Taxes on Income 
signed in 1996. And then you say, Swiss banks have often con- 
tended, in response to our investigations, that Swiss law prohibits 
meaningful cooperation. 

As part of our efforts to obtain information, you say, from these 
banks, the Department and the IRS engaged in a series of discus- 
sions with representatives of the Swiss Government. Now, the bot- 
tom line here, and I think the real problem that we have is this 
endless negotiation with the Swiss about their laws instead of im- 
plementing our laws, year after year after year instead of using the 
tools at our command. 

We had a deal. In 2011, we issued subpoenas to Credit Suisse; 
they have not been enforced. And so, we have tens of thousands of 
names of people who have evaded taxes which Credit Suisse has, 
but what they do is say. Well, we have to go through a treaty re- 
quest because there is a Swiss law that we are worried about. 

Well, I am worried about implementing our laws and the failure 
to aggressively use the tools at our command to implement our 
laws. So why is it that you focus, right in your testimony, about 
a series of discussions with the representatives of the Swiss Gov- 
ernment? Why is that such at the heart of what you are doing here, 
instead of doing what we know succeeds? 

And that is what we did with UBS when we blew the whistle on 
them here in this Subcommittee. And then as a result of the expo- 
sure and as a result of the embarrassment and as a result of our 
investigation with UBS, what they did was basically confess error 
and turn over names, and those names led then to a fear of God 
in the hearts of a whole lot of tax evaders, and that is what led 
to people paying their taxes. It was the fear that accompanied UBS’ 
release of names. This is the heart of the matter — names, names. 
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names. It is like location, location, location for the value of real es- 
tate. You have to get names. 

You are going to get — and you talk a lot about this — this new 
program that you have, you are going to get bits and pieces. You 
are going to get leads and those leads will go to other banks, and 
then you are going to have to make treaty requests with those 
banks. Those are goose chases. And what we need is to see aggres- 
sive implementation by the Department of Justice. 

In 2011, Credit Suisse received subpoenas. We do not see any en- 
forcement. Now, you have issued a subpoena. You have issued a 
subpoena and you have not enforced it. And I want to just say one 
other thing about these treaty requests. We always have not been 
so willing to rely on treaty process. Now, there is value to the trea- 
ty process. I hope we ratify the treaty. OK? Let me get that clear. 
It was slightly better criteria. Not much, by the way, but slightly 
better criteria than the old treaty does and I hope we ratify it. 

It has also got some holes in it. It does not get us to the names 
before 2009. The major number of names that Credit Suisse has, 
or at least half of the names, are the pre-2009 names. They are not 
covered by this new protocol. 

And then there is something else which has happened. The Swiss 
unilaterally announced in their Parliament that the Protocol is not 
going to apply unless the person who makes the treaty request can 
show that the bank that it seeks the names and information from, 
significantly contributed to a pattern of conduct by the very 
unnamed people. You do not have the names. It is a chicken-egg 
kind of a deal. 

It gives you just the hints and then you have to make a treaty 
request, and then it is against the bank, under a unilateral law 
passed by the Swiss, you have to make a showing. And where is 
the showing made? In a Swiss court. And what have the Swiss 
courts done? They have weakened every effort that we have made 
to pierce their secrecy because bank secrecy is the law of Switzer- 
land. 

Now, we have not always been willing to rely on the treaty proc- 
ess. Barry Schott, who was a senior IRS official. Deputy Commis- 
sioner, told a U.S. court the following about these so-called treaty 
requests. He said he spoke with the officials of the Swiss Govern- 
ment about the treaty requests on January 21, 2009. 

During that conversation, I learned that the Swiss Government 
had made final determinations to provide the requested records for 
only 12 accounts. They will not provide records to the IRS about 
those 12 accounts until after the account holders had been given 
an opportunity to litigate in a Swiss court the Swiss Government’s 
decision to turn those 12 records over to the IRS. 

In sum, he said to the court, the American court, the Swiss Gov- 
ernment has not provided any records sought under the treaty re- 
quests and it is not clear when, if ever, it will. 

Now, it is very clear that the Department has the authority right 
here at home to require the banks to hand over client names and 
account information. It has been established law for 30 years that 
a foreign bank operating here in the United States served with a 
grand jury subpoena to provide records in its offshore offices — in 
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other words, in its offices back home — must obey and abide by that 
subpoena. 

And the court here, the 11th Circuit Court of Appeals, upheld the 
subpoena and it said in the Bank of Nova Scotia cases, this Court 
simply cannot acquiesce in the proposition the U.S. criminal inves- 
tigations must be thwarted whenever there is a conflict with the 
interest of other States. 

The foreign origin of the subpoenaed documents should not be a 
decisive factor. The nationality of the bank was Canadian in that 
case, but its presence was pervasive in the United States. That is 
true with Credit Suisse. It cannot expect to avail itself, the Court 
said, of the benefits of doing business here without accepting the 
concomitant obligations. 

Now, that is a good law today. It is established that the Depart- 
ment has the ability to control our own destiny on these matters 
and we do not always have to play ball with the other country and 
to play on their play field. It has the authority and the power to 
create for itself a direct line of evidence that it needs and it wants 
in order to identify tax cheats and the entities that abet them and 
collect what is owed to the U.S. Government. 

That is a much more productive way, it seems to me, and a pref- 
erable way to move forward than using this frustrating, unproduc- 
tive treaty process, and it has been a proven way to get names as 
seen in the UBS case. So I am going to ask you whether or not you 
accept the decision of the Swiss Parliament to unilaterally place 
limitations on this 2009 protocol. 

Mr. Cole. Mr. Chairman, I want to start out by telling you how 
much I share your frustration in trying to get the names of account 
holders, U.S. taxpayers, who use Swiss banks to try and hide their 
money from lawful U.S. taxes. This has been a source of frustration 
from the day I got into office here as the Deputy Attorney General. 

This is why we are using all our tools, because it is tough to get 
through the Swiss secrecy laws. We have gone through the analysis 
of the Bank of Nova Scotia subpoena and what we have determined 
it would give us to enforce it. We have never seen one, a Bank of 
Nova Scotia subpoena, that has actually produced an account 
record from Switzerland. 

What you get, if you try and enforce it, is a contempt citation for 
failure to actually produce from the court with fines that will go 
each day. Many of these financial institutions are very wealthy and 
can afford those fines and do not want to run afoul of Swiss law 
where they are. 

Second, you can only bring one against a company or a financial 
institution that is in the United States. 

Senator Levin. Is Credit Suisse in the United States? 

Mr. Cole. It is. 

Senator Levin. Thank you. 

Mr. Cole. It is. But we raise the UBS example, which I think 
is a good one, because it really informs how we go about trying to 
get through this very frustrating brick wall that the Swiss put up. 

In that case, they built a case against UBS, and at the end of 
the day, as I understand how the names came through, it was 
through the resolution of that case, and then ultimately, actually, 
a treaty request that produced the 4,700 account names. Many, 
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many more were sought from UBS at that time, but only 4,700 
were produced, and it was as part of a treaty request process in 
relation to their deferred prosecution agreement. 

So what does that tell me about the best way for us to go about 
this? What it tells me is the best way to go about it is to build a 
strong criminal case against the banks in Switzerland who are fos- 
tering the tax evasion by U.S. citizens. 

And what I have been focusing on is ways that I can go about 
getting information that I can use to build a solid criminal case 
against those 14 banks, and that involves maybe not the account 
records because that seems to be the real brick wall, but a lot of 
the discussions we had with the Swiss were about getting the in- 
ternal bank records, non-account records, about how those banks 
conducted their business, about who the employees were in those 
banks who were fostering and facilitating this tax evasion, about 
who the managers were who were operating it and running it and 
condoning it so that we can bring criminal charges here in the 
United States against the financial institutions and against their 
officers and their employees who are doing it, because when you do 
that, that, the lesson from UBS taught us, is how you get account 
records out of the Swiss. Otherwise, they put up their wall. 

Senator Levin. Thank you. My time is up. I want to come back 
to the UBS case when it comes back to me. I guess Dr. Coburn was 
next. 

Senator Coburn. Mr. Chairman, I am going to defer at this time. 
I have another meeting I have to go to. 

Senator Levin. Senator Johnson. 

Senator Johnson. Thank you, Mr. Chairman. I am no lawyer, so 
can you talk to me a little bit about what types of criminal charges 
would you try to bring, and what are the impediments? What are 
the challenges doing that here in the United States against a Swiss 
entity? 

Mr. Cole. Well, there is a whole host of criminal charges that 
you could bring depending on what kind of evidence you have from 
aiding and abetting tax evasion to conspiracy to fraud. I mean, 
there is a whole host. You would have to just sit and try to go 
through what your best alternatives would be. But there are a 
number of provisions in both the Tax Code and the Criminal Code 
that could be used. 

Senator Johnson. And what were the charges, specifically crimi- 
nal charges, brought against UBS? I am pretty new to this issue. 

Mr. Cole. I was not here during that time. It ended up being a 
deferred prosecution agreement. I defer to Ms. Keneally as to the 
details of what were the topic of that deferred prosecution agree- 
ment. 

Ms. Keneally. I also was not here at the time, but I understand 
it was conspiracy to evade taxes in the United States. 

Senator Johnson. OK. In the morning hearing, what I was try- 
ing to establish was kind of the obvious in terms of, why does Swit- 
zerland have this very huge banking sector and is there value 
there? Is it nice to have some place where people can diversify 
where they hold their money? I am not necessarily opposed to that, 
but obviously totally opposed, as we all are, to tax evasion. 
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My guess is the reason the Swiss Government is so utterly op- 
posed to any kind of transparency is they do not want to destroy 
that safe haven for other countries. So is there some way of pre- 
serving that safe haven in Switzerland for other countries and still 
allow the United States to get the type of information we want so 
there is no tax fraud? 

Mr. Cole. This is what we are trying to discuss with the Swiss. 
Chairman Levin mentioned the 2009 treaty, which is very different 
in many respects. It is not perfect. It is not going to be a panacea 
that is going to solve every problem. It will be another tool. 

Senator Johnson. Let me stop you right there. Talk to me about 
the holes in it, because Senator Levin has certainly been talking 
about that. I mean, what is the primary problem with that treaty? 

Mr. Cole. Senator Levin has described what he views as a num- 
ber of the holes. I think there is no treaty that is perfect and we 
just look for as many tools as we can find in order to use them all, 
because we need to come at this problem from a number of dif- 
ferent angles. There is no one strategy that is going to solve this 
problem. You have to do a number of different strategies to try and 
break through it. 

Senator Johnson. But again, do you have a comment? It looked 
like you wanted to say something, Ms. Keneally. 

Ms. Keneally. Well, I would comment on the treaty process. 
Under the current treaty, we are required to establish fraud or the 
like, which is a Swiss standard that would be higher than tax eva- 
sion. Under the protocol, it is a relevance standard, and under the 
protocol it is a relevance standard to any tax enforcement. So it 
would give us information both on the civil and criminal side. The 
protocol would enhance our ability to get information in those 
ways. 

To answer your question. Senator, on why — on how to allow 
Switzerland to maintain its banking system for other reasons and 
eliminate this, I think the protocol goes a long way toward address- 
ing that issue, as do other steps that Switzerland and its banks 
have taken. 

Senator Johnson. Can you describe how? 

Ms. Keneally. Well, Switzerland ratified the protocol which will 
enable us to get information from its banks in — when we need it 
for tax enforcement reasons in a far simpler approach than not. 
Separately 

Senator Johnson. But that is going to require us to actually 
have knowledge that there may be some fraudulent activity occur- 
ring, correct or not? 

Ms. Keneally. Senator, we need to be able to say that the infor- 
mation that we are looking for is relevant to our tax enforcement 
efforts. Senator Levin is correct that the Swiss did enact this legis- 
lation saying that there would need to be involvement shown by 
the banks. We need to ratify the protocol and test that. 

But the way we have designed our law enforcement efforts under 
this program that we have for the Swiss banks, those banks that 
we did not already have under investigation and were not on our 
radar screen who have come forward will need to tell us what they 
did and what their wrongdoing was and cooperate with us in for- 
mulating treaty requests. And we believe that will get us the ac- 
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count information, we believe, under the current treaty, but cer- 
tainly more effectively and probably more completely under the 
protocol. 

Senator Johnson. That would not be blanket information. That 
would be, specific taxpayers at a time? Or is that a broader re- 
quirement? 

Ms. Keneally. Under either the 1996 treaty in effect today or 
the protocol, we can make a request that are known as pattern re- 
quests. We can describe a kind of conduct or a kind of category of 
accounts and then get the account information which would give us 
the individual account holders. 

Senator Johnson. What percent of the U.S. -based accounts or 
U.S.-owned accounts do you think that would reveal? A high per- 
centage? Or would we still be scratching the surface? Would we be 
talking about 238 names out of a list of 22,000? 

Ms. Keneally. I think if you take the standards under the pro- 
tocol and combine it with the information that we expect to receive 
from the banks through the bank program that we have set up, it 
would be a very high percentage of the accounts that are currently 
in Switzerland, and we would also be getting information about ac- 
counts that closed and were transferred. I think we would get a 
very high percentage through these two mechanisms and the inter- 
action between the two of them. 

Senator Johnson. Now, earlier, obviously, we had a hearing with 
Credit Suisse and they have actually reduced the number of U.S.- 
held or U.S.-owned accounts pretty dramatically. What are the 
facts on the ground with the other banks? Have other banks taken 
similar action that you are aware of? 

Mr. Cole. We are a little limited on what we can talk about that 
we have learned in the course of our investigation because these 
are banks that are currently under investigation, and we, in a long 
rule, both from statutory secrecy rules, grand jury secrecy rules, 
and long-standing Department of Justice rules, do not talk about 
all the things we are finding in a lot of these investigations. 

Senator Johnson. Have you developed an estimate of how many 
dollars or how many Americans, how many dollars have Swiss 
bank accounts and how much is invested there? Do you have any 
estimate at all? 

Mr. Cole. There have been a lot of numbers thrown out. Sen- 
ator, and I think 

Senator Johnson. A range? 

Mr. Cole. I am not sure exactly what the range would be and 
how valuable it would be. I think we would want to measure it 
more by how many dollars we bring in. From the voluntary disclo- 
sure program so far, we have gotten $6 billion and that number is 
growing every day. Since we established this latest program, the 
numbers in the voluntary disclosure are going up significantly. So 
we are looking forward to that number going up. It will be a post- 
view that will tell us how much. 

Senator Johnson. I understand that, but again, I would think 
you would be making some kind of estimate. Have you been 50 per- 
cent effective in terms of that voluntary program? Do you think 
maybe the outstanding liability would be $12 billion? Is it 1 percent 
and is it going to be even higher? 
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Mr. Cole. I will let Ms. Keneally talk about it but some of it is 
you do not know what you do not know. 

Senator Johnson. I understand. 

Mr. Cole. We do not know how many people really put that in 
there. If we knew, we would be a lot better off because we would 
have more information about what is there. We know it is a sizable 
number. 

Senator Johnson. Ms. Keneally. 

Ms. Keneally. Senator, all I can say on that is we set this pro- 
gram in place in late August and 106 Swiss financial institutions 
came forward. If you had asked me in August or September, I 
would not have anticipated 106 to come forward. So I have to agree 
with the Deputy Attorney General, I do not know what I do not 
know. 

Senator Johnson. One hundred six out of how many? What is 
the total universe there? 

Ms. Keneally. Somewhat over 300 is the total universe. 

Senator Johnson. OK, so about a third. 

Ms. Keneally. About a third. I would hope that it is true that 
not every Swiss bank engaged in this kind of conduct. So I think 
about a third was a remarkable response to the program. 

Senator Johnson. But again, you are saying that the Depart- 
ment of Justice has made no estimate whatsoever in terms of the 
dollar amount of assets held in Swiss bank accounts? We really do 
not — not even give a guesstimate? 

Mr. Cole. We really do not. It would be pure speculation. 

Senator Johnson. Are you aware of any other agency that has 
done so? 

Mr. Cole. Not offhand. 

Senator Johnson. OK, I have no further questions. 

Senator Levin. Thank you. Senator Johnson. Senator McCain. 

Senator McCain. Thank you, Mr. Chairman. I thank the wit- 
nesses for being here. 

In the previous panel. Credit Suisse took great pains to assert 
the narrative that after UBS they fully cleaned up their act. They 
would have done even more if the 2009 protocol had been ratified 
or FATCA had been finalized. I believe that narrative glosses over 
the years of widespread misconduct across the Bank. 

They asserted that they would have turned over the names of the 
tax-evading account holders but they were prevented from doing so 
by Swiss bank secrecy laws. 

However, it appears that FATCA loopholes in the 2009 protocol 
will not permit U.S. authorities to get names for accounts closed 
before 2009. This means it is highly unlikely the United States will 
be able to collect much of the lost tax revenues from the billions 
hidden overseas. I do not buy their narrative. The American people 
should not, nor should the Department of Justice, Mr. Cole. 

I ask that you keep in mind and use all already available legal 
tools at your disposal rather than relying on the treaty process. 

So I guess my first question, Mr. Cole, is it not true that, even 
if the Senate ratifies the 2009 protocol to amend the Convention 
between our two countries for the avoidance of double taxation, the 
Justice Department will be no closer to obtaining information for 
non-compliant bank accounts closed prior to 2009? 
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Mr. Cole. Senator, that is true. The 2009 treaty only applies to 
matters and situations after the September 2009 time that it was 
put into place. 

Senator McCain. So basically, we will never — certainly in the 
way we are approaching it now, have information about non-com- 
pliant bank accounts prior — that were closed prior to 2009? 

Mr. Cole. I do not think that is necessarily the case. Senator, 
because I 

Senator McCain. How do you do that, then? 

Mr. Cole. Because the program that we have is going to require 
that banks, even prior to 2009, going back into 2008, provide us 
with the information about accounts that will enable us to make 
much more effective treaty requests 

Senator McCain. Going back to 2008. 

Mr. Cole. That is right. 

Senator McCain. One year. 

Mr. Cole. It is an additional year, that is correct. 

Senator McCain. That is good. 

Mr. Cole. And many of those accounts were there in 2008 and 
had been there for quite a bit of time. It was not until, frankly, 
later in 2008 that the accounts really started to move. 

Senator McCain. So you are saying you will be able to obtain in- 
formation for non-compliant bank accounts closed prior to 2009? 

Mr. Cole. That is our hope. That is the goal we have with this 
program, yes. 

Senator Levin. For the one year? 

Mr. Cole. Well, we think that many of those accounts will have 
been in place for longer than just 2008. They will have been 

Senator McCain. You think that 

Mr. Cole. We think that. 

Senator McCain. But the fact is, you will not be able to go back 
before that. 

Let us move on here a second. The Justice Department’s vol- 
untary disclosure program allows banks to enter into non-prosecu- 
tion agreements, avoiding a conviction or going to trial. Doesn’t this 
change the risk/reward equation for complying with U.S. tax laws? 

Mr. Cole. I do not think it does. Senator. A couple of things that 
need to be kept in mind about this program. One, it is only apply- 
ing to banks that we really did not have any information about. 
These banks were not on our radar screen. The vast, vast majority 
of them have no presence here in the United States at all, so there 
is not any tools that we would have that we could really use. 

The 14 banks are not covered. Individuals are not covered. We 
are going to get, first, a lot of information from these banks that 
will help us prosecute their employees and their officers. Second, 
we are going to get a lot of penalties from them, a lot of money, 
which is what this is all about. Third, we are going to get informa- 
tion that will help us do treaty requests in a better way because 
there is the proverbial wall that the Swiss keep putting up. 

And all of this is, in fact, going to lead us to a lot of different 
beneficial avenues. 

And the final one is they are contacting their bank account hold- 
ers, who are U.S. citizens, and telling them that they are going to 
be providing this information and it is causing increases in the vol- 
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untary disclosure to the IRS and the U.S. people coming in, paying 
their taxes, their penalties and their interest. So it is having those 
effects. 

The only thing we are not getting — and this is the thing we have 
always had a problem with — is the name of the account holders. 
But we are trying to get another set of tools to help us break 
through that wall. 

Senator McCain. In the last nearly 5 years your Department has 
achieved a plea of guilty from one out of the 14 banks under inves- 
tigation. True? 

Mr. Cole. That is correct. 

Senator McCain. So 5 years 

Mr. Cole. Not of the 14 necessarily. We have achieved a plea of 
guilty from one bank, which is Wegelin. We had an agreement with 
the Liechtenstein Bank. And we have an additional 14 Swiss 
banks, and that is not counting others that may be there, as well. 

Senator McCain. You have 14 banks that you have gotten a plea 
of guilty from? 

Mr. Cole. No, that we are in the process of investigating. 

Senator McCain. Over 5 years. 

Mr. Cole. I would not say it is necessarily over 5 years. There 
is periods of time 

Senator McCain. Well, over 5 years you have gotten one guilty 
plea; right? 

Mr. Cole. Well, if you go back 5 years, you would include UBS, 
which was a preferred prosecution case. 

Senator McCain. Since UBS 

Mr. Cole. Since UBS 

Senator McCain. Let us not quibble here, Mr. Cole. Since UBS, 
you have had one plea of guilty. 

Mr. Cole. That is correct. Senator. 

Senator McCain. So over the next 5 years, can we then count on 
two? The fact is that you have been incredibly slow over a 5-year 
period since UBS, getting one guilty plea and — my understanding 
is — 14 banks under investigation. 

Now if you think that is progress, fine. I do not. 

Ms. Keneally, do you think that is progress over 5 years? One 
plea of guilty out of 14? And of course, over a 5-year period, we 
cannot discuss “ongoing investigations”; right? We cannot discuss 
any of these other 13 because they are “ongoing investigations” 
that have been going on for 5 years. I have seen that movie before. 

Go ahead. 

Ms. Keneally. Senator, just to clarify, Wegelin is not one of the 
14. So there are 14 banks under investigation. 

To specifically answer your question, yes, I do think it is 
progress. A number of those banks have 

Senator McCain. You think it is progress? 

Ms. Keneally. A number of those banks have come under inves- 
tigation only recently. The majority 

Senator McCain. Why only recently? 

Ms. Keneally. The majority of those banks do not have a U.S. 
presence. It takes time to find out what is going on. 

Senator McCain. It takes 5 years. 
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Ms. Keneally. It takes time to find out what is going on in ac- 
tivity that is secret. 

Senator McCain. I disagree. I disagree, and so would any objec- 
tive observer. That is not progress when nearly 5 years goes by and 
you have one bank. 

Mr. Cole. Senator, if I may 

Senator McCain. Yes, go ahead. 

Mr. Cole. You also have 73 account holders who have been 
charged. 

Senator McCain. How many? 

Mr. Cole. Seventy-three. 

Senator McCain. Seventy-three out of the estimate of 23,000 

Mr. Cole. Thirty-five professionals. 

Senator McCain [continuing]. I think it is. 

Mr. Cole. Thirty-five professionals who are bankers and finan- 
cial advisors. So it is not just one bank with a guilty plea. There 
have been many charges. 

We are talking about people who are taking great pains to hide 
what they are doing. It takes time 

Senator McCain. Excuse me, it was only 

Mr. Cole [continuing]. To disclose that. 

Senator McCain. It was only 22,000 accounts that Credit Suisse 
alone had, and you have gotten how many? Three hundred, did you 
say? 

Mr. Cole. I am not saying they are all from Credit Suisse, 73 
account holders have been prosecuted. 

Senator McCain. Then there is many thousands more? 

Mr. Cole. There may well be and we are trying to find out who 
they are. Senator. 

Senator McCain. And you are doing a job that, frankly, has not 
shown any progress. That is the point, Mr. Cole. And if you want 
to sit there as a witness and say that one bank has been guilty 
over nearly 5 years, that of the 22,000 accounts just in Credit 
Suisse — and you say you have gotten how many, 300? Is that what 
you said? 

Mr. Cole. No, I did not say that. 

Senator McCain. Mr. Cole, the taxpayers’ dollars are not well 
spent by the way that you and your organization and you, Ms. 
Keneally, have been pursuing these individuals. And I still do not 
get it. If somebody comes forward and then just agrees to pay their 
texes, even though they have been violating law, all is forgiven. 
That is not my idea of incentive for people to do the right thing. 

So you have seen 106 Swiss banks file a letter of intent, Ms. 
Keneally, to enter into the Justice Department voluntary disclosure 
program, which will allow these banks to avoid prosecution in 
court. As to those banks that profited considerably from their 
wrongdoing, how do you justify that? Banks — they made a lot of 
money off of these depositors. 

Ms. Keneally. Senator, the program is designed to have those 
banks pay penalties that will be higher than the money that they 
made. The program has very steep penalties that are based on the 
amount of U.S. assets that were under management and not dis- 
closed to the United States. The program is designed to have those 
banks provide us with information that will lead to other wrong- 
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doing and will further our investigations. The program is moti- 
vating taxpayers into voluntary compliance. 

We may disagree on this, but 43,000 people coming forward and 
becoming compliant taxpayers voluntarily, to me, is a very mean- 
ingful thing. And the program is motivating more people in. Those 
43,000 people have paid not just the back taxes but penalties and 
interest that is now well over $6 billion. 

So I see all of these tools working to that result. 

And again. Senator, the 106 banks are banks we did not know 
about. So they have come in. 

Senator McCain. Maybe we should have. Maybe we should have 
known about them. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you. 

Let us just go through a few more numbers here. 

Since 2009, either one bank or no banks of the 14 that were 
under criminal investigation have been indicted, depending on 
whether you count Wegelin. Now Ms. Keneally, you said Wegelin 
was not one of the 14, but whether it was or not — by the way, it 
did not have a presence here in the United States. Nonetheless, it 
was indicted and then pled guilty. 

So your point, Mr. Cole, about you have to have a presence here 
in the United States if we are going to be using our tools against 
you, the one example we have was not the case because Wegelin 
did not have a presence here in the United States. 

You also said that 38 bankers have been indicted. Is that correct? 

Mr. Cole. I think it is 35. 

Senator Levin. And how many convicted? 

Mr. Cole. I will give that to Ms. Keneally, as to the exact num- 
ber. 

Senator Levin. How about four? 

Ms. Keneally. If four is the number in our testimony, then the 
number is five as of today. 

Senator Levin. OK, so five out of 30 

Ms. Keneally. One more pled guilty today, so the number — if 
four is the number, then five would be the number today. 

Senator Levin. Out of how many? 

Mr. Cole. Thirty-five. 

Senator Levin. Now most of those would require extradition; is 
that correct? 

Mr. Cole. That is correct. 

Senator Levin. And have you sought extradition? 

Mr. Cole. We have not filed an extradition request because we 
have been, through our experience in our Office of International Af- 
fairs, the Swiss will not extradite their citizens. So we have been 
focusing our efforts on things we thought would be more produc- 
tive. 

Senator Levin. But there is no prohibition on our requesting ex- 
tradition? 

Mr. Cole. There is not. 

Senator Levin. And wouldn’t we make a pretty clear point about 
our determination also about the Swiss being unhelpful if we file 
a request for extradition, in a criminal case, for people who have 
operated in the United States. If the Swiss reject that, that says 
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something about their willingness to cooperate. But the failure to 
even seek extradition says something about our willpower. 

In any event, we have not sought extradition for any of them. 

Now, in terms of 73 account holders being — I think that was the 
number you used — being found guilty or pleading guilty, that is out 
of — my numbers are 74,000 that we had from UBS and Credit 
Suisse together: 52,000 UBS; 22,000 Credit Suisse. So 73 account 
holders is out of 74,000 possibilities of names we did not get. 

So this is all about names. And so I want to go back to the UBS 
issue. We got names from UBS and that is what started this flood 
that you have talked about, of all these voluntary payments. It was 
the threat that their names would be disclosed following UBS that 
began the flood. 

With UBS, one of you said that we got the names through a trea- 
ty process. That is really very inaccurate except technically be- 
cause, as a matter of fact, the treaty process was not working. The 
testimony that I read before was testimony about the failure of the 
treaty process in that matter. 

And it was only because there was criminal evidence in the 
United States, related to an indictment that was going to be issued 
against UBS, and the fear of that indictment led to a deferred pros- 
ecution agreement because the treaty process was not working. 

So now you have a deferred prosecution agreement with UBS. 
And then a John Doe summons, another one of the tools in our 
toolkit, was requested because the treaty process was not working. 

And then, and only then, the Swiss agreed to release the names 
“under the treaty process” because it believed that the results 
under either the deferred prosecution agreement or the John Doe 
summons — would have been worse for the Swiss. 

So it really is inaccurate for you to say that it was the treaty 
process in UBS that worked. It was the failure of the treaty process 
in UBS to work that led us to use the tools, the threat of indict- 
ment, and the John Doe summons request, that led then to the 
UBS outcome. And it was that outcome again — and it was acknowl- 
edged by Credit Suisse this morning — it was the UBS outcome, and 
this Subcommittee frankly going after UBS, that led to that out- 
come. 

But it was that outcome, not driven by a treaty process, but by 
a failure of the treaty process and the willingness then of the De- 
partment of Justice to use the very strong tools that are available 
to you. 

Mr. Cole. May I answer that? 

Senator Levin. Sure. 

Mr. Cole. I think that is what I was trying to — if I did not con- 
vey that that clearly. Senator, that was what I was trying to say 
is that UBS was, in fact, the model. That it was the threat of build- 
ing a strong case that produced those records and that it was not 
a grand jury subpoena that got them 

Senator Levin. But it was not the treaty process. 

Mr. Cole. Well, it ended up — as I believe I testified 

Senator Levin. Technically. 

Mr. Cole [continuing]. Technically it was the treaty process, but 
it was the threat of the criminal process that got it. 

Senator Levin. There you go. 
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Mr. Cole. Which is why I am focusing, and the Department of 
Justice is focusing its efforts, on trying to build the criminal cases 
against the 14. Because we think that is what is going to work. 

Senator Levin. But you issued indictments against Credit Suisse 
in 2011. It is now 2014. 

Mr. Cole. It was indictments against individuals. 

Senator Levin. OK, in 2011. 

Mr. Cole. Right. 

Senator Levin. It is 2014. What is going on with Credit Suisse? 

Mr. Cole. Senator, there is a lot that I cannot talk about — about 
what it is we are investigating. And as you and I discussed yester- 
day when we met, we explained that we cannot talk about the 
cases that we have pending and what we are doing with those in 
public forums. We cannot do that. That is not allowed. 

Senator Levin. All right. 

Now let us then talk about this new treaty again. Is it not true 
that the Swiss Parliament, after this new treaty was entered into, 
passed a law which put up a barrier to the usefulness of this new 
treaty? Is that correct? 

Mr. Cole. That is my understanding and I think the treaty is 
helpful but it is not going to solve every problem. 

Senator Levin. Well, the Swiss went ahead and passed laws uni- 
laterally which created a barrier to the use of the treaty, saying 
that the effort to collect names must show a significant contribu- 
tion by the bank to a pattern of conduct, by the very unnamed peo- 
ple who we do not know the names of 

Now what protest did we make, if we did, when the Swiss passed 
a law which nullifies some of the value — to the extent there is 
value — in the new treaty? Did we tell the Swiss, hey, that is incon- 
sistent with the law, the treaty that you agreed to? 

How do you expect to get a treaty ratified in the Senate — and I 
am all for it, by the way, for whatever value it has; it has some — 
but how do you expect to get that ratified if the other party, the 
partner to that treaty, then unilaterally passes a law which nul- 
lifies part of the value of the treaty? 

Did you protest to the Swiss? 

Mr. Cole. Did I personally? No. 

Senator Levin. Did the government, our government, protest? 

Mr. Cole. I do not know. 

Senator Levin. Should we not know? Should you not know? Do 
you know, Ms. Keneally? 

Ms. Keneally. I know that in designing the program, we 
took 

Senator Levin. Do you know whether we protested to the Swiss 
when they passed the law which nullified part of the treaty? 

Ms. Keneally. I do not know if we formally protested 

Senator Levin. How about informally? 

Ms. Keneally. I know that I raised the issue with the Swiss. 

Senator Levin. Yes, but you do not know whether our govern- 
ment has? 

Ms. Keneally. I do not know whether the government has. I 
know that I took it into account in how we designed the program 
so that we will be able to get the information through treaty re- 
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quests based on the information that the banks need to give us 
under the Swiss bank program. 

Senator Levin. You took it into account? You accepted that, what 
they did? 

Ms. Keneally. Senator — I — we thought through 

Senator Levin. I know, but 

Ms. Keneally. What information we needed to make effective 
treaty requests and we are requiring that of the banks. We did not 
do that in a vacuum. We were aware of what positions the Swiss 
had taken in terms of how their treaty system would work. 

Senator Levin. Does that unilaterally created hurdle create a 
problem for us of any kind? 

Ms. Keneally. Again, Senator, I 

Senator Levin. Is that a problem? You objected to it, I assume, 
informally. Is that because it was improper for them to unilaterally 
try to change a treaty? 

Ms. Keneally. Senator, I would defer to those in the government 
who are responsible for the treaty process. In this case, I believe 
that would be Treasury. I did what I thought we needed to do for 
law enforcement, which was to build into the program the ability 
to get the information that we need to make effective treaty re- 
quests. 

Senator Levin. OK. 

[Pause.] 

We have shown a chart this morning, I guess you may not have 
been here for it. Exhibit la^ in your book. It shows that since 2011, 
Credit Suisse has turned over to the United States 238 accounts 
with U.S. client names out of the 22,000 U.S. customers with Swiss 
accounts, which is less than 1 percent of the relevant accounts. 

The Department of Justice never apparently tried to enforce a 
subpoena against Credit Suisse, although they issued subpoenas 
that were not complied with. And they never worked with the IRS 
to issue a John Doe summons to Credit Suisse to get records from 
Switzerland. 

Looking more broadly, all 14 banks under investigation for facili- 
tating U.S. tax evasion, we have seen no grand jury subpoenas en- 
forced, no John Doe summons issued to get the bank records in 
Switzerland, and less than 250 accounts from the Swiss with U.S. 
client names during that period. 

Would you call that experiment a success? 

Mr. Cole. Senator, I think as I have said a couple of times here, 
I have not seen Bank of Nova Scotia subpoenas, frankly, or John 
Doe summons on their own be very successful 

Senator Levin. Not on their own, but they have been helpful, 
have they not? 

Mr. Cole. They set up a situation where if you have — frankly, 
you look at the UBS model again. If you have sufficient leverage 
from the criminal prosecution end, then maybe you can use those 
vehicles as the formality with which to get this. But without that, 
I have not seen them produce Swiss account records. And that has 
been the frustration, is that they do not. 


^ See Exhibit No. la, which appears in the Appendix on page 329. 
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So we try and build our cases against the individual institutions 
to hope that that will, in fact, try to blast out some of the account 
records because that seems to be what it takes. 

Senator Levin. It is difficult for me to accept that, when you do 
not try to enforce a subpoena, when you do not go to a court when 
you have a subpoena which you have issued, to enforce it to get 
records, to help put the pressure on a bank. They are not going to 
want, for instance, lose their accreditation here in the United 
States if they are in violation of an order of a court to produce 
records. 

Mr. Cole. I am not sure. That is not part of the Justice Depart- 
ment rulings, to lose their accreditation. But I am not sure that if 
they are not complying with a subpoena because they have received 
a blocking order from their home country, that that is going to 
cause them to lose their accreditation. These are things where 
there 

Senator Levin. I am not sure either. At least I think it might. 
What do you think? Do you think it might? Could it? 

Mr. Cole. My experience. Senator, is what happens is they get 
a fine per day that they are not in compliance from the court, and 
that that goes on for an appreciable period of time and does not 
result in getting the records. 

What I would rather do is have the resources 

Senator Levin. Yes, but have we sought to have their registra- 
tion revoked in the United States for any bank for failure to follow 
a court order to produce records? 

Mr. Cole. I am not aware of that. 

Senator Levin. Have you tried? 

Mr. Cole. What I have tried 

Senator Levin. These banks operate in the United States. They 
come here, they get clients here. OK? They have to operate accord- 
ing to our laws. And if they do not operate according to our laws 
and disclose client information, then it seems to me our laws have 
been violated. 

You go to a court. You say we want to see those documents. We 
want those names. You are entitled to them against every Amer- 
ican account holder in an American bank. 

And so now you are telling me that, that a court will enforce the 
subpoena. You know that. But you do not know what the implica- 
tions are, in terms of a bank losing its license to operate in the 
United States. 

Frankly, you ought to know what it is. And we ought to argue. 
We ought to raise the fear of God that if you are going to aid and 
abet violations of American law, you are not going to be allowed 
to operate in America. 

And I do not see that kind of a passion from you. I just do not 
see it. 

Mr. Cole. Well, these are the issues that come out of the Treas- 
ury Department and the Fed, who control banks’ abilities to oper- 
ate in the United States. 

Senator Levin. I know, but do you not ask them whether or not 
they might consider revoking a license to operate here in the 
United States if an order of a Federal Court is ignored? Do you ask 
the Fed? 
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Mr. Cole. Senator, again, there is a lot of things that we cannot 
talk about that we are involved in in our investigations. 

Senator Levin. Well, you can tell me whether or not you asked 
the Fed to revoke a license of a bank which is in violation of a U.S. 
court order. You can tell me that without identifying the bank. 

Mr. Cole. We are constrained from talking about the procedures 
we use, the tactics we use, things of that nature. 

Senator Levin. You are not constrained about talking about 
whether or not, as a policy, you go to the Fed if there is a violation 
of a court order and urge the Fed to withdraw a license. There is 
no possible constraint on you. You are not identifying somebody or 
a bank. You are talking about a policy here. And that is the prob- 
lem. We do not sense that kind of urgency here. 

We collected $6 billion when Americans who had been avoiding 
and evading taxes they should not have been avoiding. They are 
evading their taxes, their obligations to the people of the United 
States, to their own countrymen. 

And they run overseas and they put this money in banks and 
they hide it. And a lot of them are going to get away with it. And 
the ones that came forward, those 43,000, came forward because 
they were afraid, after UBS, that their names might get out there. 
That is what it is. It is just that simple. 

And so, if nothing has happened since 2011 when indictments 
were issued, then there is a lag in this feeling on the part of these 
tax evaders that something is going to happen, they are going to 
pay a price. They have to fear that. They should fear it. 

Mr. Cole. They do. Senator, and the numbers are going up right 
now as we sit here. 

Senator Levin. I know, they are going up. How much are they 
going up? 

Mr. Cole. Substantially. We are getting 400 or 500 a month. 

Senator Levin. Four hundred or 500, great. And is it because 
then there is some fear? 

Mr. Cole. Yes. 

Senator Levin. Can you add to the fear? 

Mr. Cole. We are trying to. 

Senator Levin. By what publicly? By what? 

Mr. Cole. By trying to bring cases. By trying to investigate 
things that people are hiding. 

Senator Levin. You cannot talk about cases. 

Mr. Cole. When we finally bring cases, they will be talked about. 
Senator. 

Senator Levin. I will tell you, the $6 billion that was produced 
was the result of a tough enforcement action that worked, and the 
threat of an indictment and the John Doe summons against UBS. 
Even Credit Suisse acknowledged that this morning. They were 
very clear about it. 

It was the UBS model. And we do not see that model being used, 
using our enforcement techniques. 

Let me go on into the next question. Would you agree that the 
goal 

Ms. Keneally. Senator, can I comment on what scares tax- 
payers? 

Senator Levin. Sure. 
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Ms. Keneally. Because before I was in this position, I rep- 
resented taxpayers who came in through the voluntary disclosure 
program. And without question, the concern that names were going 
to be turned over by tJBS scared taxpayers. But they are scared 
today because they know that we are getting names. We are get- 
ting names through treaty requests. We are getting names through 
cooperators. We are getting a lot of information. 

We are getting information through John Doe summons that we 
are serving on U.S. banks for the correspondent accounts of off- 
shore banks. That is an easy tool that we are using now because 
those records are in the United States and those banks cooperate 
almost immediately. 

Senator Levin. Of course they do. They are in the United States. 
We are talking about names of accounts outside of the United 
States where American — some Americans who do not want to be 
full Americans, and instead they want to evade their obligations — 
get involved in tax evasion. 

The accounts in the United States are the easy ones. I agree with 
you on that. 

Ms. Keneally. But no, these are not accounts that are not in the 
United States. 

Senator Levin. They are correspondent accounts 

Ms. Keneally. These are records in the United States 

Senator Levin [continuing]. For records in the United States. 

Ms. Keneally [continuing]. Of transactions in foreign banks. 
They are not U.S. account records. They are foreign bank records. 

Senator Levin. With correspondent accounts, you said, in the 
United States. 

Ms. Keneally. They are correspondent accounts in the United 
States. It is a very powerful tool. 

Also, Senator, in the program we built in an incentive to the 
banks to drive their remaining account holders into the voluntary 
disclosure program. 

Senator Levin. And I know, and Mr. Cole made reference to that 
before. 

Ms. Keneally. And so Senator, there are a lot of things that mo- 
tivate taxpayers into that voluntary disclosure program and we are 
doing those things. 

Senator Levin. Now the finance minister of Switzerland and 
president of the Swiss Confederation in 2012 said “It is important 
for us” — for them — “to be able to let the past be the past.” 

Are we going to take that attitude toward people who have 
evaded taxes and who owe Uncle Sam money? Is that our attitude? 

Mr. Cole. It is not our attitude. Senator. And when they said 
that to us, when we were having discussions with them, we said 
that is not the case here. 

Senator Levin. Good. I am glad you brought it to their attention. 

In February 2011, the Department of Justice indicted four Credit 
Suisse bankers for participation in an ongoing conspiracy to de- 
fraud the government of tax revenue. In July of that year, a 
superceding indictment charged three more Credit Suisse bankers, 
as well as a corporate service provider who was a former Credit 
Suisse employee. 
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According to the indictment, the Credit Suisse bankers were com- 
ing here to the United States, facilitating tax evasion, violating our 
securities laws. At about the same time. Credit Suisse announced 
that it had received a target letter from the Department of Justice. 

The U.S. Attorneys’ manual indicates that a target letter is a 
very serious matter. It states that a target letter is only sent to: 
“A person as to whom the prosecutor or the grand jury has sub- 
stantial evidence linking him or her to the commission of a crime 
and who, in the judgment of the prosecutor, is a putative defend- 
ant.” 

So a target letter was sent to Credit Suisse, they say. I do not 
know whether you can confirm that or not? Do you want to confirm 
that? 

Mr. Cole. I cannot confirm it. 

Senator Levin. They said it was and acknowledged it again 
today. 

If it was sent, would that have presumably met the standards for 
a target letter? If it was sent, do you presume it met those stand- 
ards that I just read? 

Mr. Cole. When the Justice Department sends out target letters, 
it is because we meet the standard in the U.S. Attorneys’ Manual. 
But it does not necessarily mean that we have sufficient evidence 
to go into court and win the case 

Senator Levin. Of course. 

Mr. Cole [continuing]. And fully expose the complete breadth 
and scope of the misconduct that any particular putative defendant 
may have engaged in. 

Senator Levin. Of course, but it means you have substantial evi- 
dence. 

Mr. Cole. That is correct. 

Senator Levin. And that substantial evidence is enough that it 
could lead to summons and indictments. 

Mr. Cole. It can, but you want to make sure that if you pull the 
trigger and indict somebody that you are ready to go to trial and 
you are ready to describe the full breadth and scope of their con- 
duct. 

Senator Levin. And there is also, however, a fear of an indict- 
ment, is there not? Particularly of a bank that has a widely known 
name around the world and wants to maintain its reputation? That 
also exists, too, does it not? 

Mr. Cole. As a general matter, financial institutions are afraid 
of being indicted. 

Senator Levin. Now, take a look, if you would, at Exhibit 32b^ 
in your book. 

[Pause.] 

Mr. Cole. Yes, Senator. 

Senator Levin. What is this? 

Mr. Cole. This is a draft of a position that the Department of 
Justice was taking in the course of our discussions with the Swiss. 
It is not what was actually communicated. 


^See Exhibit No. 32b, which appears in the Appendix on page 707. 
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Senator Levin. I am going to show you what we think is the final 
document. We did not have it until last night, but we will show it 
to you now. 

[Pause.] 

What is that document that I showed you? 

Mr. Cole. This is a final copy that was communicated to the 
Swiss in regard to some negotiations that they were having with 
the IRS. 

Senator Levin. Is this the one that led to that test case in No- 
vember 2011? 

Mr. Cole. I am not sure. I do not believe so 

Senator Levin. Is this an agreement 

Mr. Cole [continuing]. Because I do not think this was sent until 
December 2011. 

Senator Levin. In any event, was this an agreement between us 
and them? 

Mr. Cole. No, it was not an agreement. 

Senator Levin. Is this our statement or their statement? 

Mr. Cole. It is our statement. 

Senator Levin. And it says, down in the middle there, “The 
records need not identify account holders.” 

Mr. Cole. At this point, what we were trying to do is the Swiss 
were not even allowing the banks to produce to us their own cor- 
porate records. Forget about account holder records, we were trying 
to get corporate records so we could build our criminal cases 
against the banks. 

This was another block that the Swiss were throwing up against 
us and we were, at that point, trying to work to get some freedom 
from them to give those records over. 

And so this really focuses on that aspect of it so we could build 
our criminal cases in the investigation. 

Senator Levin. In any event, this is not an agreement? 

Mr. Cole. It is not. 

Senator Levin. There was a treaty request on September 26, 
2011 seeking Credit Suisse account records; is that correct? 

Mr. Cole. I believe that is — well, I will refer that to Ms. 
Keneally. 

Senator Levin. Is that correct? 

Ms. Keneally. My understanding is under Section 6105 of the 
Internal Revenue Code we cannot discuss specific treaty requests 
or responses. 

Senator Levin. OK. 

Did we, at some point, have a test of the Swiss Government’s in- 
tent and ability to provide U.S. client names? Did we ever have a 
test case with them? 

Ms. Keneally. Senator, I would have two problems responding 
to that. One would be timing. I would not — whether it happened 
on my watch or not. And second, again, I think it would be blocked 
by Section 6105. 

Senator Levin. You cannot tell us that either? 

Ms. Keneally. That is my understanding, yes. Senator. 

Senator Levin. Go back then and look at the document, if you 
would, that I showed you there. Take a look at paragraph three of 
that document. 
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[Pause.] 

“To assess the feasibility of such agreements, DOJ needs — and 
the Swiss government reasonably expects to produce by February 
14, 2012 — complete, unredacted account records for 100-150 ac- 
counts covered by the September 26, 2011 treaty request.” 

Do you see that? 

Ms. Keneally. If that is directed to me, I see it. Yes, Senator. 

Senator Levin. So there is — that is our document; right? 

Ms. Keneally. That is my understanding. Yes, Senator. 

Senator Levin. So we make reference there to a treaty request. 

Ms. Keneally. Yes, it does. Senator. 

Senator Levin. Does this violate the law? 

Ms. Keneally. I do not know. Senator. And I do not have per- 
sonal knowledge of the document or the treaty request. 

Senator Levin. Then let me ask you, Mr. Cole. You are familiar 
with this document? 

Mr. Cole. I am familiar with it, yes. 

Senator Levin. There is a reference here: “To assess the feasi- 
bility of such agreements, DOJ needs — and the Swiss government 
reasonably expects to produce” — even though this is our docu- 
ment — “by February 14, 2012 — complete, unredacted account 
records for 100-150 accounts covered by the September 26, 2011 
treaty request.” 

Right? So it is public that there was a treaty request? 

Mr. Cole. It is not public that there was a treaty request and 
this was not a public document. And what the Swiss were saying 
is let us show you that we can produce some account records to 
you. 

Senator Levin. Well, it is a public document now. 

Mr. Cole. Not that we made public. Senator. 

Senator Levin. No, but it is a public document now. 

Mr. Cole. Yes. 

Senator Levin. And so, according to this document, we were 
seeking account records for 100 to 150 accounts covered by a treaty 
request. Right? Am I reading it correctly? 

Mr. Cole. That is what it says. Senator. 

Senator Levin. But you cannot confirm that is what we were 
seeking? 

Mr. Cole. I cannot confirm the treaty request. I can confirm that 
we were talking with the Swiss at that time to see if they could 
produce account information, as a test to see if what they were say- 
ing was, in fact, valid. 

Senator Levin. Take a look at Exhibit 33,^ if you would. 

[Pause.] 

Can you tell us what this document is? 

Mr. Cole. I do not know what it is. Senator. 

Senator Levin. You do not? 

Mr. Cole. No. 

Senator Levin. It is on Department of Justice Tax Division sta- 
tionery? 

Mr. Cole. That is correct. 

Senator Levin. OK. Do you know John Dicicco? 


^See Exhibit No. 33, which appears in the Appendix on page 711. 
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Mr. Cole. Yes. He used to be the Principal Deputy Assistant At- 
torney General for the Tax Division. He was the Acting Assisting 
Attorney General for the Tax Division. 

I saw this yesterday for the first time so I do not really know 
what it is. 

[Pause.] 

Senator Levin. In March 2012, the United States indicted the 
Wegelin Bank, which is a small Swiss-based bank. And the Presi- 
dent of Switzerland, I believe, is quoted in the press as saying that 
the Swiss Government was “very surprised” by the indictment be- 
cause we that is, the Swiss, understood there to be an implicit 
agreement that they would not do something like that during the 
negotiations. 

Mr. Cole. That was not our understanding, implicit or explicit. 

Senator Levin. All right, so there was no such agreement? 

Mr. Cole. No, there was not. 

Senator Levin. And have you let the Swiss know that? 

Mr. Cole. By indicting Wegelin they knew that pretty clearly. 

Senator Levin. But did you tell them that you had never made 
such an agreement? 

Mr. Cole. Yes. 

Senator Levin. Do you know where they got the idea that the 
United States had made an implicit agreement? 

Mr. Cole. I do not. You would have to ask them. 

Senator Levin. OK. 

Are you familiar with the fact that there were Tax Division attor- 
neys that were sent off to U.S. Attorneys’ offices to help out with 
work? Are you familiar with that? 

Mr. Cole. Yes, I am. Senator. 

Senator Levin. While we have all of these actions that we need 
to enforce our tax laws, everything has been frozen now, waiting 
for 2 years for treaty requests to be resolved. Now, apparently 
things are slowed down to the point that Tax Division attorneys 
are actually sent to another office to work on some other important 
business. 

A letter to the Subcommittee says that the Department wrote 
that the attorneys continued to work on tax matters. But is it not 
the case that those transfers focused on something else other than 
tax matters? 

Mr. Cole. Well, first of all, our work was not frozen. During that 
entire period of time, even if there was treaty requests out that 
were not being honored, we were doing a lot of other work at that 
same time doing lots of other things. Senator. So that is one 
premise that I think is not completely accurate. 

Second, with the tax attorneys, they were doing work — many of 
them, I think most of them — on these kinds of cases, on offshore 
cases, even while they were detailed. Lots of U.S. Attorneys’ offices 
are involved in these cases, as well. 

Senator Levin. Is that their major mission, do you know? 

Mr. Cole. I would have to go back on each one, but I think it 
was 

Senator Levin. Well, for the most of them. Put them all together, 
was the major 
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Mr. Cole. Most of them, I think, were very involved. Ms. 
Keneally could 

Senator Levin. Was the major mission of most of them tax en- 
forcement? 

Ms. Keneally. Senator, I just want to make sure I understand 
the question. We are talking about the lawyers who were detailed? 

Senator Levin. Right. 

Ms. Keneally. The details began 

Senator Levin. My question is, was the main mission of those 
that were detailed tax enforcement? That is my question. 

Ms. Keneally. A significant portion of what they did 

Senator Levin. No. Was the major mission — not significant por- 
tion, major mission — of those detailed attorneys tax enforcement? 
That is my question. 

Ms. Keneally. Senator, I am not sure I can sit here and quan- 
tify it. I know what I did when I joined the Tax Division, because 
the details were already in place 

Senator Levin. All right. 

Ms. Keneally [continuing]. I spoke to each of the U.S. Attorneys 
who had our detailed attorneys and confirmed that they were work- 
ing on tax or other financial matters. 

Senator Levin. As their main mission? 

Ms. Keneally. As their main mission, tax or financial matters. 
Some of them were civil attorneys. Some of them were prosecutors. 
Where they were prosecutors, they were prosecuting tax and finan- 
cial crimes. 

And a number of them — it was only a small number of them that 
were handling any offshore matters before the details and a num- 
ber of them continued to handle the same offshore matters on their 
details. 

And again, the Deputy Attorney General is right, we work in 
conjunction with the U.S. Attorneys’ offices. A very significant por- 
tion of the work in this area, in offshore tax enforcement, has 
taken place in the U.S. Attorneys’ offices. 

Senator Levin. They were not detailed to the U.S. Attorneys’ of- 
fice mainly to continue the work they were doing here. That is not 
why you detail people. 

Ms. Keneally. Senator 

Senator Levin. If the main mission is to do the same thing they 
were doing here, you do not detail. 

Mr. Cole. Well, actually Senator, the main reason we were de- 
tailing them was budget oriented. 

Senator Levin. All right, fair enough. 

Mr. Cole. We were in a position where the attrition rate at the 
Tax Division was not what it used to be. They were running out 
of money, as you may recall back then. The Federal Government 
had very strict constraints on our money. The U.S. Attorneys’ 
budget had more money. So this was a way to alleviate some of the 
pressure on the Tax Division’s budget by sending them there. 

Senator Levin. OK, let us talk about the Wegelin plea. In 2013 
February they pled guilty to aiding and abetting tax evasion. They 
paid $74 million in fines, forfeitures and restitution. In the indict- 
ment, the government charged that Wegelin had helped over 100 
U.S. tax cheats hide $1.2 billion from 2002 to 2010. 
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And as I understand it, however, as part of that agreement we 
did not require Wegelin to turn over any client names. Is that true? 

Mr. Cole. This was not an agreement with Wegelin. They pled 
to the indictment. So it was not a negotiated plea, in that regard. 

Senator Levin. But there was a plea, was there not? 

Mr. Cole. There was a plea. And people can plead guilty when- 
ever they want. We did not have to agree. 

Senator Levin. Of course, hut was there not an agreement as to 
the sentence? 

Mr. Cole. I think there may have heen some understanding that 
were reached about the fine because there was only so much money 
available. 

Senator Levin. And was there an understanding that they would 
turn over the names? 

Mr. Cole. There was not. 

Senator Levin. So instead, the IRS ends up issuing a John Doe 
summons to a UBS branch in the United States to obtain the 
records of a Wegelin correspondent account here. 

Is that not awfully convoluted? Do you know whether there was 
an effort as part of an agreement on sentencing following that plea 
to have Wegelin provide the names? Do you know if that effort was 
made? 

Mr. Cole. I do not know what the discussions were with Wegelin 
at that time, but the Swiss Government was not allowing account 
names to be given over. Wegelin was not continuing in existence. 
There was no ability to try and force that at that point because the 
Swiss Government was blocking it. 

And so all we would have ended up having was the same thing 
we have now, which is Wegelin went out of business, paid us the 
money that they had. We made a big point in Switzerland about 
how we will take this seriously. And we were able to try and pur- 
sue whatever leads we could through the correspondent accounts to 
try and find the names of some of the people who were using the 
Wegelin account to evade their taxes here. 

Senator Levin. Anyway, as far as you know, there were no 
names that were provided as part of a sentencing agreement or 
sentencing negotiation nor were there any names that were pro- 
vided? 

Mr. Cole. As far as I know, that is correct. Senator. But I did 
not do the negotiation. 

Senator Levin. I understand. 

Mr. Cole. I understand, but the Swiss Government was not al- 
lowing that. 

Senator Levin. I know the Swiss Government does not allow 
things but that plea was not in Switzerland. 

Mr. Cole. The plea was here 

Senator Levin. Right. 

Mr. Cole [continuing]. And we had very little leverage to do that 
with a bank like Wegelin at that time. 

Senator Levin. It was a criminal case, was it not? 

Mr. Cole. It was, and they pled guilty to the full indictment. 

Ms. Keneally. Senator, may I add something? 

Senator Levin. No, I want to go to another matter, which is Ju- 
lius Baer. 
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In January 2014, a Swiss court rejected a U.S. treaty request 
filed around April 2013 for client names and information from 
Bank Julius Baer about accounts in the name of offshore corpora- 
tions that were owned by U.S. taxpayers. 

Now this is what, this morning, the head of the Credit Suisse 
Bank said was “egregious.” And this is really egregious, by the 
way. I cannot think of anything much more egregious in this area 
than a bank telling a customer, helping a customer to open up an 
account in a shell corporation account in some tax haven, the pur- 
pose of which is to then transfer that same money to the Swiss 
bank — in this case Credit Suisse — but now in the name of the shell 
corporation instead of the beneficial owner. And that was aided and 
abetted by Credit Suisse. 

I cannot think of anything much more egregious. As a matter of 
fact, that is what constituted fraud, which produced the couple of 
hundred names that we did get from Credit Suisse. 

So now Julius Baer. The Department of Justice apparently did 
not get any client names from the treaty request after almost a 
year of effort. Is that true? 

Mr. Cole. We cannot talk about that under Section 6105. We are 
prohibited. 

Senator Levin. All right. 

Ms. Keneally. Senator, I may be able to add some information 
on that. 

Senator Levin. On this case? On my question? 

Ms. Keneally. Well Senator, I 

Senator Levin. Is it in response to my question? 

Ms. Keneally. I believe it is in response to your question. 

Senator Levin. Fine. 

Ms. Keneally. Senator, when we make treaty requests, the 
Swiss Government publishes the fact of the treaty requests. The 
Swiss Government gives notice of the treaty request. And this is 
something I wanted to point out earlier. 

So where we cannot speak, there is something out there that 
may indicate where there have been treaty requests. And we can- 
not comment on what responses we get to the treaty requests. But 
what happens is if an account holder seeks to block the treaty re- 
quest they are required by U.S. law to notify the Attorney General 
that they have made that effort in the foreign country. 

So what we usually see happen with the treaty requests is that 
the account holders do not try to block it. When they see the treaty 
requests, they come into the voluntary disclosure program. 

So that a particular account holder actually attempted to block 
it and litigate it should not be interpreted as meaning we got noth- 
ing from a treaty request to a particular bank. 

Senator Levin. You may have gotten some people coming in the 
office and you do not know whether they would have come in any- 
way. But that is not the point. The point is 

Ms. Keneally. But Senator, if I 

Senator Levin. Let me just finish. The point is that you were de- 
nied access to those names after making a treaty request by a 
Swiss court; is that correct? 

Ms. Keneally. Senator, we were denied access for the account 
holder who brought that case. 
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Senator Levin. OK, that is fine. 

Ms. Keneally. And you cannot draw the inference from that 
that other names did not come. I cannot say whether they did or 
they did not. 

Senator Levin. I am not drawing the inference, but we could not 
get the name of that account holder from that court. Is that cor- 
rect? 

Ms. Keneally. One account holder. Yes, Senator. 

Senator Levin. One account holder. So we go to get the name of 
one account holder with a treaty request that we had alleged had 
engaged in something that the Swiss have said constitutes fraud 
under the old treaty. And we cannot get that name from a Swiss 
court. 

Ms. Keneally. Senator, my understanding is that the court said 
that the treaty request was too broad, that the treaty request can 
be redrawn, and the treaty request can be resubmitted. And my 
point is, it does not mean we got nothing under that treaty request. 
I just cannot comment on that. 

Senator Levin. I know, you are trying to say the fact that mak- 
ing this request maybe encouraged other people to enter into a vol- 
untary program. 

Ms. Keneally. No, Senator 

Mr. Cole. Senator, the request may have been broader than 
just 

Ms. Keneally. I am saying that the request may — the fact that 
one account holder did not have that account holder’s information 
turned over does not mean we got nothing under that treaty re- 
quest. We just simply cannot comment on that specific treaty re- 
quest. 

Senator Levin. We were trying to get, as I understand, a client 
name and information from Bank Julius Baer; is that correct? 

Ms. Keneally. Senator, I cannot comment on the specific treaty 
request but I cannot 

Senator Levin. Was there not a decision by the court that denied 
that request? 

Ms. Keneally. As to one account holder 

Senator Levin. I know that 

Ms. Keneally [continuing]. Who opposed it, yes. 

Senator Levin [continuing]. You cannot comment on it. 

Ms. Keneally. Yes, Senator. 

Senator Levin. I am just asking you whether or not we were de- 
nied and you are saying you cannot comment, it was a treaty re- 
quest and the denial was a public opinion of a Swiss court, was it 
not? 

Ms. Keneally. As to that account holder, yes. 

Senator Levin. But you cannot confirm it? 

Ms. Keneally. I can confirm that the decision exists. 

Senator Levin. Every time, just about every time here that a 
reason is provided for a problem in trying to get names, it comes 
back to a refusal or reluctance or some act of obstruction by the 
Swiss Government or a Swiss court. Over and over again. This is 
what we come back to. 

And that is why — we have all spoken on this subject now — we 
have to rely on our tools. Now you can give us the reasons why you 
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think it is premature, Mr. Cole. But we also have a pretty good 
record with the UBS model that worked. And we do not have evi- 
dence of that model being used as to these folks, in 2011, were in- 
dicted, and no letters of target notices going out since 2011. 

So you can say things are happening that you cannot comment 
about. But we do not see is what we saw with UBS, where two 
things were threatened, involving tools in our toolbox that were 
used successfully to pry out a solution in UBS, which then helped 
to create — and I think most observers will agree — a flood of people 
coming forward with so-called voluntary payment of their taxes. 

And every time, it seems like everything we come back to as to 
what the problem is, the problem goes back to Switzerland. 

And now we have another deal with Switzerland. And under this 
deal, which was again discussed in another room this morning, in 
the Foreign Relations room, under this deal we have the Swiss 
adopting a law which vitiates part of the value of the deal unilater- 
ally. But then we do not know whether or not we made a formal 
protest or not. 

And that is the weakness on our part. The Swiss roadblocks 
seem to be forever. It is just one after another. You enter into a 
deal with them, they will pass a law vitiating part of the deal, the 
value. Our response? We do not even know if we had a formal pro- 
test. 

That is what we see. And it is important that you see what we 
see and what we do not see because, it is a very important effort 
that we made, for all of the reasons that we gave this morning. 
When people try to evade paying Uncle Sam the taxes they owe, 
we should go after them vigorously. And it is the lack of vigor that 
we feel and you should be aware of it. 

Now we talked about the Swiss Parliament, and you do not like 
what they did and so forth. 

[Pause.] 

I think there was a little confusion about dates earlier this after- 
noon. Whatever the benefits of the new treaty language is, it states 
that the provision will only apply to “information that relates to 
any date beginning on or after the date of the signature of the Pro- 
tocol.” The information that relates to any date beginning or after 
that date, which is September 23, 2009. 

So if an account is closed before that date, the date the Protocol 
is signed, the information about that account will not be provided 
under the revised treaty. 

Do we agree on those dates? 

Mr. Cole. Yes. 

Senator Levin. OK. 

And I can only tell you that tax abuse was rampant between 
2005 and mid-2009. The amount of taxes being evaded with ac- 
counts opened during that period, from our investigation, was very 
high. And so we are going to have to go through the old treaty, ap- 
parently, to get that information, which is hopeless. And so the 
only way it is possible to get it, is using the tools that are at your 
service. 

Would you also agree that targets of treaty requests have a right 
to challenge those requests in Swiss courts? 

Mr. Cole. That is my understanding. 
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[Pause.] 

Senator Levin. Mr. Cole, we have talked a bit, at least, about the 
subpoenas that were issued in 2011 involving Credit Suisse. The 
Department issued a grand jury subpoena to Credit Suisse in 2011, 
and they reiterated that today. It asked for client names in that 
subpoena, account information going back to January 2000. 

I wonder if you can tell us why the Department of Justice has 
not attempted to enforce the subpoenas that it issued in 2011 
against Credit Suisse? 

Mr. Cole. First of all, I do not think I did talk about those be- 
cause I cannot talk about grand jury subpoenas that were issued. 
But I can talk about 

Senator Levin. I talked about it. 

Mr. Cole. You did. But I can talk generally about our view on 
the effectiveness of enforcing these grand jury subpoenas and I 
think we have talked about that. And I have heard your views and 
I have tried to express mine that I do not think that has proven 
to be an effective method to get the records. The Swiss block it. 

And so we have tried to 

Senator Levin. That is a terrible admission, by the way, that en- 
forcing a subpoena does not have effects. 

Mr. Cole. In the face of another country’s laws that they then 
enforce on the banks that are resident there and say you cannot 
do this, this is very frustrating. Senator. 

Senator Levin. Are they not bound by our law, Mr. Cole? 

Mr. Cole. They are 

Senator Levin. Is there going to be an order 

Mr. Cole. They are subject to our law as well as to the laws of 
their home country. And this is where we get very frustrated. I 
share your frustration. Senator. 

Senator Levin. This goes to the heart of the matter. If they want 
to operate here and they are bound by our laws, it seems to me, 
for us to give away the power of subpoena enforcement because 
that can get them in trouble back home when and if they are or- 
dered by a court in the United States to do something, and they 
then do it, I do not think we have any alternative if people want 
to operate here. They abide by our laws. And if they do not abide 
by our laws, then it is our responsibility to then say, sorry, you 
cannot operate here. 

And if we say that — and you do not know whether or not that 
has been said to them and you do not know whether you have 
asked the licensee or the people who issue the licenses to people 
to operate here. If we do that, I can almost guarantee you that 
those banks, if they want to function here, are going to have to 
comply. They are going to want to stay in the United States. 

It is an unacceptable explanation. That is their explanation. It 
should not be your explanation. Your explanation, it seems to me, 
must be that you are going to aggressively go after the enforcement 
of subpoenas and if you win in court and if they do not abide by 
the subpoena, that you are going to aggressively seek to end their 
ability to do business in a country where they will not abide by the 
laws because of some other country’s laws. 

That is what I would like to hear from you and we have not. 
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Mr. Cole. Senator, what I can tell you is we are going to use 
every tool we can and we are going to use every tool that we think 
is going to be effective. And in particular, we think that the UBS 
model proved effective to a degree, and even that had its limita- 
tions. And that is where we are focusing, is building good solid 
cases against these banks to try and use that to make sure we get 
the information we want. And, through all of the other things we 
have talked about today, trying to ferret through voluntary disclo- 
sures and other kinds of information to find ways to encourage tax- 
payers to come forward and enable us to make whatever inroads 
we can in trying to find them. 

It is hard. It is frustrating. It is time consuming. There are walls 
in our way. And we are going at it from every angle we can find 
that we think is going to work. 

Senator Levin. Well, we have focused on two main issues today: 
the Credit Suisse history, showing how a major bank got into the 
dirty business of actively facilitating U.S. tax evasion. The other 
issue is the response of the Department of Justice which has — from 
my perspective — turned away from the UBS model and has chosen 
to rely instead on Swiss courts and treaty requests, which then has 
basically given up the full value of our home court advantage and 
U.S. tools. 

Now the Swiss banks sought out U.S. clients. They traveled here. 
They sold Swiss secrecy to U.S. taxpayers. And they made a heck 
of a lot of money doing it. And they should be subject to U.S. trans- 
parency and not shielded by Swiss secrecy. 

Now the Swiss Government has said it is willing to turn over a 
new leaf. And with some of the terms of the new treaty, frankly 
I am somewhat skeptical. But in any event, it has clearly indicated 
time and time again — including statements of its President, includ- 
ing keeping on its books its law that makes it a crime to divulge 
the name of a client or a customer — it will not unlock the vault to 
the secrets and misdeeds of the past. 

There are promises about future conduct. They are not very effec- 
tive as long as it does not provide the names. Instead, it provides 
a treasure hunt, of bits and pieces. Here, here is a few hints. Go 
and try to ferret it out from the banks now, the banks that have 
received the accounts from earlier banks that have maintained the 
secrecy, for instance. 

So most of the tax evasion is probably in the past, we hope it is 
in the past. But in any event, if it is not going to be in the future, 
we have to go after the tax evaders and get them to pay what is 
owed. That is the best way to make sure that there is going to be 
less tax evasion in the future than there was in the past, is to go 
after these folks and to not allow Swiss law, Swiss interpretation, 
Swiss regulation, Swiss commentary to thwart our efforts. 

And so it is important for our government to use every power 
and authority that we have to reclaim this money and to hold ac- 
countable those that have helped the tax avoiders, rather than to 
allow itself to be run through a convoluted and an unproductive 
process by a Swiss Government that has shown over and over 
again it is going to resist giving up the information, giving up the 
secrecy. 
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So I believe that the Department of Justice and the IRS has good 
intention, they are dedicated people. But I think also that you are 
going to have to be far more aggressive, as you were in the UBS 
case. And if you are not, we are not going to get the taxes owed 
and we are not going to be able to hold accountable those institu- 
tions that aided and abetted this massive fraud that has gone on 
for decades. 

So at some point, Mr. Cole, you are going to have to play your 
cards. If you do not, no one is going to believe that you have a 
strong hand. That is the bottom line. It is the threat of prosecution 
that has been the incentive for tax cheats to go into the voluntary 
program. But that threat is going to lose force if people believe that 
our government is not serious about pursuing them. 

The only people, roughly, who have been convicted so far at least 
in these major Swiss banks — and their names that they had on 
their accounts — were the folks that the UBS Bank were involved 
with. 

And so that is what we are going to urge you to do, and with 
all of our energies we are going to keep on this case. We just sim- 
ply cannot spend years negotiating treaties, watch the treaty part- 
ner poke holes in them, allow the courts in Switzerland to interpret 
their value away or to minimize their value, to then watch people 
that we go after be provided the kind of immunity that we have 
provided to them without, in exchange, insisting that we get the 
names from the banks that we are providing amnesty to. 

It is all about the names. It is not about the hints. It is not about 
a treasure hunt. It is a treasure hunt. The treasure is the money 
that belongs to the U.S. Government. So I use the word treasure 
hunt here in kind of two ways. One way, it is what we cannot do, 
just be diverted to a hunt with clues. But in some sense, it is a 
treasure hunt. And if we are going to win the treasure that is owed 
to our Uncle Sam, we are going to need a very aggressive Depart- 
ment of Justice and IRS. 

We thank you both. Thank you for your service and for your 
work for our government. We urge you on with much greater 
strength and we would ask you to keep us informed in the ways 
that we have requested. 

Mr. Cole. Mr. Chairman, thank you for this hearing today. 
Thank you for your thoughts. We share your goals. We share your 
frustration. And we are trying to build a pretty good hand, which 
hopefully will show. 

Senator Levin. Thank you. 

[Whereupon, at 4:49 p.m., the Subcommittee was adjourned.] 
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Statement of Credit Suisse 
United States Senate 

Permanent Subcommittee on Investigations 
Committee on Homeland Security and Governmental Affairs 
February 26, 2014 


Executive Summary 


• Since the Permanent Subcommittee on Investigations first highlighted abuses of 
Swiss banking secrecy in 2008, Credit Suisse has been working hard to help bring 
about the transformation of the Swiss banking system, moving from secrecy to 
transparency, with the objective of meeting the highest standards and best practices 
of banks anywhere in the world. Among other steps, we have strongly supported 
the Foreign Account Tax Compliance Act (FATCA) in the United States and 
Switzerland. 

• We acknowledge that Swiss banking secrecy laws have historically been vulnerable 
to abuse and were in fact abused by U.S. taxpayers. But at Credit Suisse, we have 
built a business culture where hiding income and assets of U.S. clients is absolutely 
unacceptable. Although Swiss-based private banking relationships with U.S. clients 
have never been a significant part of the Bank's overall business, we have been 
active proponents of all Swiss financial institutions moving rapidly in this direction. 

• Since the Subcommittee’s 2008 investigation. Credit Suisse has taken proactive steps 
to require that only those U.S. clients who establish compliance with U.S. tax laws 
can be clients of our Bank. This has required a major effort to erect systems to bar 
non-compliant accounts. Our executive management has consistently and strongly 
directed that our employees conduct business in a fully compliant and ethical 
manner. 

• Credit Suisse acknowledges that misconduct, centered on a small group of Swiss- 
based private bankers, previously occurred at our Bank. While that employee 
misconduct violated our policies, and was unknown to our executive management, 
we accept responsibility for and deeply regret these employees’ actions. 

• Credit Suisse has already provided U.S. client-related information to the U.S. 
authorities to the full extent allowed by Swiss law. Credit Suisse is ready to provide 
the additional information requested by the U.S. authorities on U.S. account 
holders, but we have been unable to do so because the U.S. Senate has not yet 
ratified the Protocol to the Double Taxation Treaty agreed to by the U.S. and Swiss 
governments in 2009 and approved by the Swiss Parliament in 2010. We urge the 
Senate to ratify the Protocol so that Swiss banks can assist the U.S. authorities in 
recovering unpaid U.S. taxes. 
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Introduction 


Good morning Chairman Levin, Ranking Member McCain, and Members of the 
Subcommittee. My name is Brady Dougan, and 1 have been the CEO of Credit Suisse since 
2007. I am here today with Romeo Cerutti who has been the General Counsel of Credit Suisse 
since 2009, and Hans-Ulrich Meister and Rob Shafir who have been co-heads of the Private 
Banking & Wealth Management Division since 2012. Thank you for the opportunity to appear 
before you today. On behalf of Credit Suisse, we look forward to answering your questions on 
this important topic. 

Credit Suisse is a global financial services company with operations in more than 50 
countries and over 45,000 employees including approximately 9,000 U.S. employees in 19 U.S. 
locations. In the United States, Credit Suisse is a Financial Holding Company regulated by the 
Federal Reserve. The Bank has a New York branch, which is supervised by the New York 
Department of Financial Services, and we have three regulated U.S. broker/dealer subsidiaries. 
Our primary U.S. broker/dealer has been designated a Systemically Important Financial 
Institution under the Dodd-Frank law. We have a substantia! business presence here in the 
United States. 

The Credit Suisse management team has a strong personal commitment to the United 
States. Rob Shafir and I are American citizens. I am the first American CEO of a major Swiss 
bank. Romeo Cerutti is an attorney who was admitted to both the Swiss and the California bars, 
and Hans-Ulrich Meister has also worked in the United States. Our Bank has deep roots in the 
United States going back to the 1 8th century. 

We would like to start by saying that Credit Suisse recognizes the historical reality that 
Swiss laws that protect client identity - commonly referred to as “Swiss banking secrecy” - were 
vulnerable to abuse and were abused. Specifically, it is clear that some U.S. clients of Swiss 
banks historically viewed Swiss banking secrecy as a way to hide the fact that not all of their 
income was taxed and declared to their local tax authorities. To our deep regret, it is also clear 
that some Swiss-based bankers at Credit Suisse appear to have helped their U.S. clients hide 
income and assets in the past. Although it was not and is not illegal for Swiss banks to accept 
deposits from Americans, it is absolutely unacceptable for Swiss-based bankers to help U.S. 
taxpayers evade taxes or to provide them with securities advice in the U.S. without being 
properly licensed. 

Thanks in no small part to the efforts of the Permanent Subcommittee on Investigations, 
which in 2008 put the spotlight on abuses of Swiss banking secrecy, Swiss-based private banking 
services to U.S. clients began changing dramatically in that year. Credit Suisse has led the 
growing acceptance by Swiss banks of the importance of verifying that United States clients are 
demonstrating tax compliance, i.e., demonstrating clearly that they are compliant in fulfilling 
their reporting obligations. 

Credit Suisse has chosen to be a leader in pushing through those legal, cultural, and 
business changes in Switzerland even when other banks opposed these efforts. Credit Suisse has 
strongly supported the Foreign Account Tax Compliance Act (FATCA) at every opportunity and 
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worked closely with the United States Senate and the IRS to make the law as effective as 
possible. 

Credit Suisse has repeatedly and publicly supported the principle that banks have an 
obligation not to knowingly assist clients in hiding income and assets. We reaffirm that again 
today. Seeking out customers who want to hide income and assets from their home countries 
and profiting from these assets is simply not acceptable. We believe we have been a force for 
good in helping to develop a different - and better - legal and cultural reality for the Swiss 
private banking model. 

We appreciate this Subcommittee’s important role in advocating change, and we support 
the work of both Congress and the Administration toward greater transparency in international 
banking. 

It is also important to acknowledge that Credit Suisse has made substantial progress in 
taking responsibility for past problems and resolving them in an appropriate way. Last week. 
Credit Suisse reached an agreement with the United States Securities and Exchange Commission 
(SEC) that concluded the SEC’s investigation into the related issue of investment advice 
provided by Swiss-based private bankers to U.S. clients. As you know. Credit Suisse has also 
been cooperating with the U.S. Department of Justice’s ongoing investigation of historical tax 
issues across the Swiss banking industry. 

Credit Suisse’s efforts to address the legacy U.S.-Swiss tax issues have helped to bring 
about a transformation in the way in which the Swiss banking industry now operates. Since the 
Subcommittee looked at these issues in 2008, Credit Suisse has taken the following steps in 
aspiring to the highest standards and best practices of global banking: 

• Remediation . On our own initiative. Credit Suisse took proactive and decisive steps to 
ensure that only U.S. clients who established compliance with U.S. tax laws could remain 
at the Bank. Beginning in 2008, we voluntarily implemented a remediation program that 
required U.S. clients to demonstrate tax compliance - or leave the Bank. As part of that 
program, Credit Suisse moved the securities business with U.S. residents into U.S.- 
regulated subsidiaries or shut down those relationships. 

• FATCA & Automatic Information Sharing . From the beginning. Credit Suisse has 
publicly and strongly supported FATCA, and we have worked with the Senate and the 
IRS to implement it effectively. While we supported FATCA, other banks opposed it. 
Because we embraced FATCA, Credit Suisse now has in place - sooner than FATCA 
requires - procedures to make sure customer information will be reported to the IRS. 
Credit Suisse supports full information exchange, beyond FATCA, including the OECD’s 
efforts toward global standards for automatic information exchange. 

• Prohibiting Tran.sfers . Long before any investigation by U.S. authorities. Credit Suisse - 
again on our own initiative - took steps to prevent potential tax evaders fleeing UBS 
from coming to Credit Suisse. In 2008, when UBS - the first Swiss bank to be 
investigated by the Department of Justice and the Subcommittee - ejected its U.S. 
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resident clients, some other Swiss banks welcomed them. But Credit Suisse immediately 
prohibited the transfer of assets from those former UBS clients to our Bank. 

• Results . Credit Suisse has done the complex, demanding work of identifying U.S. 
account relationships and then either closing accounts or requiring that clients establish 
compliance with U.S. tax laws. We consider our five-year voluntary program a 
significant achievement. We have documented the full effort invested in our remediation 
program in presentations to the Subcommittee staff. 

• Credit Suisse’s Internal Investigation . When Credit Suisse learned of possible 
wrongdoing at the Bank, we commissioned an independent internal investigation by 
highly respected U.S. and Swiss law firms. The investigation was broad and deep, 
looking at employees from line-level private bankers to executive management. Our 
counsel searched more than 10 million documents and conducted more than 100 
interviews. We are committed to fully cooperating with U.S. authorities, and we have 
presented the Subcommittee with the unvarnished results of our internal investigation. 
The evidence from that investigation showed improper conduct centered on a group of 
private bankers within a desk that focused on larger U.S. resident accounts. Credit Suisse 
takes very seriously the historical problems of tax evasion by U.S. account holders and 
providing unlicensed securities advice in the United States. We deeply regret that - 
despite the industry-leading compliance measures we have put in place - before 2009, 
some Credit Suisse private bankers appear to have violated U.S. law. 

• Management Knowledge . Our internal investigation found no evidence that Credit 
Suisse’s executive management was aware of these problems. On the contrary, the 
Bank’s management has consistently pushed Credit Suisse to enhance our compliance 
controls. The Bank had compliance policies and training in place to restrict Swiss-based 
private bankers from providing securities advice in the United States, and to prevent 
travel to the United States to offer investment advice, but we recognize that some private 
bankers violated our policies. 

Our message to you today is that Credit Suisse takes the issue of compliance with the 
U.S. tax and securities laws very seriously, and we are absolutely committed to a culture of 
respect for U.S. laws applicable to our Bank and its clients. Credit Suisse took action early to 
emphasize the importance of compliance with U.S. law among our employees. We have worked 
hard to help bring about a transformation of the Swiss private banking industry in favor of 
greater international transparency. 

We urge the U.S. Senate to ratify the Protocol to the U.S.-Swiss Double Taxation Treaty. 
This Protocol, signed September 23, 2009 and then unanimously approved by the Senate Foreign 
Relations Committee in 20 11 , has never been brought to the Senate floor for a vote. Approval of 
the Protocol would allow for much more information to be provided on U.S. client accounts to 
U.S. authorities. 

The remainder of our testimony will provide greater details on our sustained focus on 
compliance with U.S. law as w'cll as our cooperation with U.S. authorities. 
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Policies, Procedures, & Training 

Even though private banking services to U.S. clients were a small portion of Credit 
Suisse’s overall Swiss-based private banking business, complianee with U.S, law has long been a 
foeus. Years before learning that any investigation of Swiss banks was on the horizon. Credit 
Suisse set up a eompliance program with best-in-class policies that were regularly updated. The 
Bank also eondueted training of private bankers, and undertook audits to monitor complianee. In 
hindsight, it is apparent that some Swiss-based private bankers with U.S. clients skirted the 
Bank’s controls, and concealed their violations of policy from Credit Suisse executive 
management. While Credit Suisse deeply regrets and takes responsibility for those violations, 
those actions should not overshadow the Bank’s ongoing commitment and consistent dedication 
to compliance with U.S, law. 

As early as 2002, Credit Suisse put a series of policies in place to address services 
provided to U.S. clients by Swiss-based private bankers. These policies were drafted by U.S. 
lawyers and regularly updated. The Bank trained its employees on these policies and required 
employees to adhere to them. 

• In November 2002, Credit Suisse adopted a detailed policy regarding 
relationships with U.S. persons and external asset managers. This policy outlined 
U.S. legal restrictions on banking relationships with U.S. residents and entities. 

• In 2006, the Bank launched a global effort to further assure compliance with local 
laws and regulations in the countries where its clients are located, called the 
“Cross-Border Plus” project. As part of this project, the Bank over time issued 
300 compliance manuals covering the 80 countries where the Bank did business, 
including the United States, and followed up with training. To our knowledge. 
Credit Suisse’s was the first project of its kind for any Swiss bank. 

• In May 2008, we tightened the U.S. travel policy to prohibit Swiss-based private 
bankers from traveling to the United States for business. 

• In July 2008, when some other banks rushed to exploit the exit of U.S. clients 
from UBS, Credit Suisse prohibited new accounts with U.S. residents who had 
prior relationships with UBS and LOT. 

• In April 2009, we prohibited the opening of any securities relationships with U.S. 
residents outside of the Bank’s U.S.-licensed entities. 

• In June 2012, Credit Suisse began advanced implementation of FATCA 
restricting non-resident U.S. accounts to customers who demonstrated tax 
compliance. (Most of these accounts are held by U.S. citizens who reside in 
Switzerland.) 

In addition, in 2002, the Bank established Credit Suisse Private Advisors AG (CSPA) as 
a U.S.-lieensed, Swiss-based broker. CSPA maintained customer account records that were fully 
transparent to U.S, regulators, and it was registered with the SEC as a broker-dealer and 
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investment adviser. Credit Suisse required CSPA clients to waive Swiss banking secrecy. 

During this period, the Bank was actively encouraging its U.S. account holders with U.S. 
securities to transfer from the Swiss Private Bank to CSPA. A timeline reflecting the Bank’s 
compliance efforts is attached. 

Exit of U.S. Relationships 

Following our decision to prohibit former U.S. clients of UBS from transferring their 
assets to Credit Suisse, in August 2008, Credit Suisse promptly turned to addressing issues 
highlighted by the UBS situation. In October 2008, Credit Suisse decided to allow relationships 
with non-U.S. entities that had U.S. beneficial owners only if they demonstrated U.S. tax 
compliance. We hired a leading Swiss law firm to review the tax status of U.S. clients that 
wanted to remain. By the end of the first year of review, all but 1 35 relationships with assets 
over $10,000 had been reviewed and resolved. 

In April 2009, we extended our review to U.S. resident clients. Credit Suisse transferred 
virtually all U.S. resident accounts to one of the Bank’s U.S.-registered affiliates, or terminated 
the relationships. Credit Suisse simply shut down those client relationships that were unwilling 
to move or that did not meet the SI million requirement for transfer to the Bank’s U.S.-regulated 
affiliates. By the end of the first full year of review, 2010, we had reviewed and resolved more 
than 85% of U.S.-resident relationships with assets over $10,000. 

To ensure that the review was comprehensive, we also manually searched for accounts 
that, although not identified in our systems as U.S.-linked, could possibly have some U.S. 
connection - for example, a U.S. phone number or address in the paper client file, or a notation 
of a U.S, birthplace on a foreign passport. Credit Suisse also reviewed the private banking 
activities of its subsidiaries, including Clariden Leu, which was a nearly wholly owned Credit 
Suisse subsidiary between 2007 and 2012. Clariden Leu’s review and exit projects paralleled the 
projects at Credit Suisse. 

Credit Suisse also engaged one of the Big Four accounting firms to conduct its own 
review to assess whether the Bank had effectively identified the account relationships with U.S. 
links. This firm carefully analyzed the Bank’s efforts - with an intemse line-by-line analysis of 
account information - and concluded to an extremely high level of confidence that Credit Suisse 
had identified the complete population of U.S. account relationships. The results of this 
substantial effort have been presented to the Subcommittee staff, 

“Undeclared Accounts” 


Credit Suisse repeatedly discussed with the Subcommittee staff the fact that it is 
impossible for us to know the tax status of assets previously held by U.S, clients if those clients 
did not disclose that information to the Bank. Unfortunately, the Subcommittee has chosen to 
speculate based on a number of “methodologies,” each of which is problematic and generates 
results that are, at best, unreliable. The Subcommittee’s need to reference three conflicting 
“methodologies” is an implicit recognition that accurate estimates of unreported U.S. client 
assets previously held at Credit Suisse cannot be made based on the actual information available 
to the Bank and to the Subcommittee. 
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In any event, the Subcommittee assumes that every U.S. client account held abroad was 
undeclared. As discussed below, that is a demonstrably inappropriate assumption. 

Moreover, U.S. Treasury Department regulations required U.S. citizens to report foreign 
accounts only if the balance exceeded $10,000 at some point during the year. While the 
Subcommittee staff has mentioned 22,000 accounts, more than 8,300 had balances below 
$10,000 as of December 31, 2008. 

Troublingly, these estimates also lump in categories of accounts where there is every 
reason to believe that the client had a valid reason for holding a Swiss account. For example, the 
Subcommittee’s estimates of “undeclared” accounts include approximately 6,400 accounts held 
by all U.S. expats who would ordinarily have a need for some form of local banking services 
outside of the U.S. Again, it should not be ignored that most expats resided in Switzerland, and 
therefore had a particularly valid reason for maintaining a bank near their homes. 

Finally, each of the three “methodologies” that the Subcommittee staff has raised is 
problematic for different reasons: 

The first method wrongly suggests that the number of accounts closed during the Bank’s 
“Exit Projects” may be a proxy for “undeclared” accounts. The Bank’s “Exit Projects” revealed 
that U.S, clients left the Bank for various reasons. For example. Credit Suisse decided to simply 
shut down around 1 1,000 U.S. resident accounts when the Bank decided to stop having Swiss- 
based private bankers service U.S. residents and because those clients’ balances did not meet the 
$1 million requirement for transfer to the U.S. regulated affiliates. Those clients never had the 
opportunity to demonstrate tax compliance because their accounts were simply terminated. 

There is no basis factually to assume that all of these clients were not tax compliant. 

The second method, the “UBS method,” is simply unsupported. This method proposes to 
estimate accounts by considering all accounts without Forms W-9 to be “undeclared” U.S. 
accounts. The absence of a Form W-9 alone in no wav supports an inference that a client failed 
to report the account to the IRS, or that the Bank was aware that the client failed to do so. The 
Qualified Intermediary Agreement with the IRS required the preparation of a Form W-9 only if 
the client maintained U.S. securities. If the client did not maintain U.S. securities, a Form W-9 
was not required. These are the IRS’s rules. Because this method does not consider whether the 
client maintained U.S. securities, it is inaccurate to assume that the account was maintained to 
evade U.S. taxes. 

Nor is the third method conclusive. The so-called “DOJ Estimate” recounts a figure of 
$4 billion stated in an indictment of certain Bank relationship managers. Because the grand 
jury’s proceedings are secret, neither we nor the Subcommittee have any basis to assess the 
grand jury’s methodologies. 

Below is a chart with key factors that should be considered in assessing whether a client 
relationship might have been undeclared. A “CIF” is a client identification file. 
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US Expats (A-mericans living overseas need 
some form of banking services/ primarily 
Americans living in Switzerland) 

<$1 M (Asked to close their accounts 
regardless of tax status) 

‘Based on 2008 numbers 


As to Assets under Management (AuM), it should be noted that our exit projects 
established that an approximate amount of $5 billion of AuM was reviewed and verified for tax 
compliance over the years. This number includes AuM transferred to our U,S,-registored entities 
or closed after tax compliance was established. In addition, approximately $2.25 billion AuM 
lost its U.S. nexus over the years. Finally, of the accounts that were closed over the years we 
simply have no basis to assume that all of them were undeclared. The chart below reflects assets 
in client relationships. (The numbers contain some minor rounding differences from tables 
previously provided to the Subcommittee.) 
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Internal Investigation 

Nor did we turn a blind eye to the past. On the contrary, we invested enormous efforts to 
achieve as much clarity as possible about whether, and to what extent, Credit Suisse employees 
had violated U.S, laws or helped clients do so. Credit Suisse asked external counsel to 
investigate any instances of past improper conduct fully. That investigation was broad and deep. 
The U.S. law firm King & Spalding and the Swiss law firm Schellenberg Wittmer led the 
investigation, with help from a major accounting firm. The investigation reviewed all aspects of 
the Bank’s Swiss-based private banking business with U.S. customers. It involved more than 
100 interviews of Credit Suisse and Clariden Leu personnel, from line-level private bankers to 
senior leaders of the Bank. The investigation review'cd the conduct of bankers across the Swiss 
private bank who had a number of U.S. clients or traveled to the United States. 

The investigation identified evidence of violations of Bank policy centered on a small 
group of Swiss-based private bankers. That conduct centered on a group of private bankers 
within a desk of 1 5 to 20 private bankers at any given time who were focused on larger accounts 
of U.S. residents. Most of the improper activity was focused on some private bankers who 
traveled to the United States once or twice a year; otherwise, the investigation found only 
scattered evidence of improper conduct. 
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The investigation did not find any evidence that senior executives of Credit Suisse knew 
these bankers were apparently helping U.S. customers hide income and assets. To the contrary, 
the evidence showed that some Swiss-based private bankers went to great lengths to disguise 
their bad conduct from Credit Suisse executive management. 

Cooperation with U.S. Authorities 

Credit Suisse has consistently cooperated with the investigations led by the Department 
of .Justice, the SEC, and this Subcommittee, going to the greatest extent permissible by Swiss law 
to provide information to investigating U.S. authorities. 

Since early 2011, Credit Suisse has produced hundreds of thousands of pages of 
documents, including translations of foreign-language documents. Our representatives have met 
with the Department of Justice to help them understand the information we provided and to 
describe the findings of our internal investigation and the Bank’s various compliance efforts. 
Credit Suisse has also provided briefings to officials from the U.S. government, including the 
SEC and this Subcommittee. That includes more than 100 hours briefing the Subcommittee staff 
on details of the private banking business and the internal investigation and thousands more 
hours answering written questions from Subcommittee staff Specifically, Credit Suisse 
produced over 580,000 pages of documents, provided 1 1 detailed briefings to the Subcommittee 
staff in all-day, or multi-day, sessions, provided 12 substantive written submissions, and made 1 7 
witnesses available from both the United States and Switzerland, including the Bank’s General 
Counsel, co-heads of the Private Bank and Wealth Management Division, and the CEO. 

The Bank has cooperated with U.S. authorities despite restrictions imposed by Swiss law 
that limit production of documents and evidence outside of Switzerland. Credit Suisse willingly 
took the complex steps required by Swiss law to produce as much information as possible as 
quickly as possible. Throughout the investigation. Credit Suisse has faced harsh public criticism 
in Switzerland for its efforts to provide information to U.S. authorities. We have even faced 
litigation against us in Switzerland based on our cooperation with U.S. authorities, and we are 
fighting Swiss lawsuits trying to prevent our delivery of information to U.S. authorities. 
Nonetheless, we fully intend to continue to press for our ability to cooperate with U.S. authorities 
to the fullest extent allowed by law. These are not the actions of an institution flouting U.S. law 
enforcement or hiding behind Swiss law. 

On February 21, 2014, the SEC entered an Order reflecting the settlement that Credit 
Suisse reached to resolve the SEC’s investigation into investment advice in the United States by 
Swiss-based private bankers. The SEC Order recognizes that Credit Suisse had policies and 
training for all Swiss-based private bankers with even one U.S. resident client prohibiting U.S. 
securities law violations. Moreover, the SEC found that Credit Suisse management “expected 
[Swiss-based private bankers] to comply with the various restrictions associated with U.S. 
clients.” The SEC also noted that Credit Suisse had voluntarily either transferred or terminated 
the vast majority of its relationships with U.S. clients by 20 1 0. Credit Suisse is pleased to have 
resolved this matter. 
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Efforts To Facilitate Information Disclosure 


Credit Suisse has also worked at the highest levels of the Swiss and American 
governments to bring about reforms that would improve transparency and make cooperation 
easier. 


In Switzerland, Credit Suisse representatives have been engaged with senior Swiss 
officials for several years regarding U.S. tax matters. Senior Credit Suisse executives have 
appeared at parliamentary hearings in Switzerland to support a broad and complete resolution of 
U.S. tax issues, and Credit Suisse directors and executives have spoken out in favor of resolving 
U.S. tax issues in newspaper interviews and other public statements. 

In the United States, the Bank has advocated on behalf of the revised Protocol to the 
Double Taxation Treaty with Switzerland. The treaty was signed in 2009 and was approved by 
the Swiss Parliament in 2010. It has been awaiting ratification by the United States Senate for 
more than four years. Credit Suisse has consistently urged Senate staff and Senators to support 
ratification throughout that period. Credit Suisse has met multiple times with the leadership of 
the Foreign Relations Committee, Senators on the Foreign Relations Committee and their staff, 
and other Congressional personnel to encourage ratification. 

Credit Suisse also publicly supported the enactment and implementation of FATCA. 
When it goes into effect later this year, that law will require foreign financial institutions to 
report on U.S. taxpayers’ foreign assets. Credit Suisse testified in favor of the law when 
Congress was considering it, and we have participated in more than 100 meetings with U.S. 
officials in support of the implementation of FATCA. Even though FATCA implementation has 
been delayed. Credit Suisse has proactively adopted requirements that exceed what FATCA will 
require, and we have done so faster than the timetable required by the IRS. 

To that end, Credit Suisse started reviewing private banking relationships with U.S. 
citizens who live outside the United States (expats) in February 2012 to confirm compliance with 
U.S. tax law. More than 80 percent of Credit Suisse’s U.S. expat clients reside in Switzerland 
and have an obvious need to have a local bank in Switzerland. While the review of those 
account relationships was ongoing, Credit Suisse sent letters to its U.S. expat clients reminding 
them of their reporting obligations under U.S. law. 

Recognition of Net New Assets Under Swiss Regulations 

Although it is unrelated to the tax issues that have been the primary focus of the 
Subcommittee’s inquiry, you have asked that we address Swiss financial figures known as AuM 
and Net New Assets (NNA). U.S. law does not require these figures to be reported, but 
according to Swiss rules. Credit Suisse must report them in Switzerland. 

The Subcommittee questions whether Credit Suisse properly recognized NNA with 
respect to one particular client - referenced by the Subcommittee as “Client 5” - during 2012. It 
should be emphasized that the assets in question were reported to U.S. authorities, and the client 
paid U.S. taxes on them. Nonetheless, Credit Suisse has decided to conduct a review of the 
internal process relating to NNA to ensure compliance with the Swiss rules and the Bank’s 
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internal policy. The Swiss law firm Schellenberg Wittmer and the U.S, law firm Simpson 
Thacher & Bartlett, are conducting that review. 

The Subcommittee’s suggestion, however, that multiple management and accounting 
officials at Credit Suisse did not follow the Bank’s policies regarding NNA recognition is not 
accurate. Nor is it supported that the U.S. banker responsible for “Client 5’s” account raised 
NNA-related concerns that were not appropriately resolved in a timely way. And finally, the 
Bank’s senior finance official with responsibility for NNA confirmed, based on all information 
he has learned to date, that he remains comfortable with his NNA determinations for Client 5 in 
2012. 

Conclusion 

In closing, we would like to reiterate the following: 

• Credit Suisse is supporting the transformation of Swiss banking. We have built a 
business culture where knowingly holding unreported assets of U.S. clients is absolutely 
unacceptable, and we are committed to a culture of respect for U.S. laws. 

• On our own initiative. Credit Suisse has taken proactive steps to require that only those 
U.S. clients who establish compliance with U.S. laws can be clients of our Bank. 

• Credit Suisse acknowledges that misconduct centered on a small group of its Swiss-based 
private bankers previously occurred at our Bank. While that misconduct violated our 
policies, and was unknown to our executive management, we accept responsibility for 
and deeply regret these employees’ actions. 

• We strongly support ratification of the 2009 Protocol to the U.S.-Swiss Tax Treaty, 
which would bring significant revenue to the United States. 

For the management of Credit Suisse, compliance with U.S. laws has been and remains a 
key priority and commitment. We have worked hard to establish a reputation as strong 
advocates for greater international transparency in private banking and compliance with the laws 
of the United States. Thank you again for your attention to these matters. We would be happy to 
answer your questions. 
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Chairman Levin, Ranking Member McCain, and Members of the Subcommittee, thank 
you for inviting us to testify about the Department’s efforts to address Swiss bank facilitation of 
U.S. tax evasion. The Department is committed to global enforcement against financial 
institutions that engage in or facilitate cross-border tax evasion. We also continue to track down 
and hold accountable individuals who sought to evade their tax and reporting obligations by 
hiding money in foreign accounts, and the individual bankers, accountants, lawyers, and other 
professionals who facilitated these crimes have also been and continue to be subject to 
investigation and prosecution. We greatly appreciate the dedicated work of the Subcommittee 
over many years in exposing this wrongful conduct, and your commitment to this important law 
enforcement issue. 

Enforcement against Cross-Border Tax Evasion 

The use of foreign bank accounts to evade U.S. taxes has been a long-standing challenge. 
These activities came under heightened scrutiny in 2008, with focused law enforcement efforts 
by the Department and the Internal Revenue Service (IRS). In February 2009, the Department 
reached a ground-breaking deferred prosecution agreement with UBS. With the agreement of 
the Swiss government, which invoked emergency powers under Swiss law, UBS disclosed 
certain account holder records, paid $780 million in fines, penalties, interest and restitution, and 
exited this cross-border business. Also as a result of this deferred prosecution agreement, the 
IRS subsequently obtained additional account holder information from UBS following approval 
by a federal district court to issue a John Doc summons. 

Since 2009, the Department has publicly charged 73 account holders and 35 bankers and 
advisors with violations arising from offshore banking activities. Sixty-one account holders have 
pled guilty, seven were convicted at trial, and five await trial. Four bankers and financial 
advisors have pled guilty; many remain fugitives. Recently one banker, Raoul Weil, formerly 
the third-highest banking official at UBS, waived extradition following his arrest in Italy and is 
now awaiting trial in the United States. While the Department’s enforcement focused initially on 
cross-border activities in Switzerland, it has expanded to include wrongdoing by U.S. account 
holders, financial institutions, and other facilitators globally, including publicly disclosed 
enforcement concerning banking activities in India. Israel, Liechtenstein, Luxembourg, 

Barbados, and other Caribbean countries. 
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These high-profile enforcement actions created pressure on non-compliant taxpayers to 
correct their tax returns to report previously undisclosed accounts. According to the IRS, since 
the inception of the investigation against UBS, over 40,000 taxpayers have reported previously 
secret accounts through the IRS’s offshore voluntary disclosure programs, and have paid over $6 
billion in back taxes, interest, and penalties. These enforcement efforts not only remedy past 
wrongdoing, but also bring into the system tax revenue from taxpayers who become compliant 
going forward. 

The Department is committed to holding foreign banks accountable for their role in 
facilitating attempts to evade U.S. tax and reporting obligations. Wc understand that the 
Subcommittee’s focus today is on the cross-border activities of Swiss banks. Since announcing 
the UBS deferred prosecution agreement in February 2009, the Department has continued to 
investigate this activity, and has taken public action against two other banks, one in Switzerland 
and one in Liechtenstein. 

In February 2012, the Department indicted Wegelin Bank, one of the oldest financial 
institutions in Switzerland, for conspiracy to defraud the United States for actions arising from 
its efforts on behalf of U.S. account holders. Wegelin Bank pleaded guilty in January 2013, to 
the indictment, including the following allegations: in the wake of U.S. investigations of UBS, 
Wegelin’s senior management decided to take steps to capture the illegal business that UBS had 
exited; to capitalize on the business opportunity and to increase its assets under management, and 
the fees earned from managing those assets, Wegelin employees persuaded clients to transfer 
assets from UBS to Wegelin by emphasizing that, unlike UBS, Wegelin did not have offices 
outside of Switzerland and was therefore less vulnerable to United States law enforcement 
pressure. Wegelin Bank was ordered to pay approximately $58 million to the United States and 
to forfeit funds in the amount of $16.2 million previously seized by the government from a 
correspondent account in the United States, for a total recovery to the United States of 
approximately $74 million. 

In July 2013, the Department announced that Liechtensteinische Landesbank AG, a bank 
based in Vaduz, Liechtenstein (“LLB-Vaduz”), agreed to pay more than $23 million to the 
United States and entered into a non-prosecution agreement. As noted in the agreement, before 
the government began the investigation, LLB-Vaduz voluntarily implemented a series of 
remedial measures to stop servicing U.S. account holders with undeclared accounts. The bank 
also assisted in changing the law in Liechtenstein retroactively, which enabled the Department to 
obtain account files of non-compliant U.S. account holders without having to identify by name 
each account holder whose infonnation was requested. 

In addition to these public actions, the Department has on-going criminal investigations 
concerning the cross-border activities of banks and account holders, as well as bankers and other 
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professionals who facilitated U.S. tax evasion and reporting violations. In August 2013, the 
Department publicly stated that investigations have been authorized of fourteen banks 
concerning the use of Swiss bank accounts. This is in addition to on-going investigations 
concerning cross-border activities by banks outside Switzerland. While we are not in a position 
to provide information regarding these non-public matters, the absence of public disclosure 
should not be construed as a sign of inactivity in this critical law enforcement area. 

The Department is also successfully using a variety of law enforcement tools to gather 
information that we believe will lead to admissible evidence in future enforcement efforts. For 
example, in January 2013, the federal district court for the Southern District of New York 
entered an order authorizing the IRS to issue a John Doe summons seeking records for Wegelin 
Bank’s U.S. correspondent account at UBS. In April 2013, the federal district court for the 
Northern District of California entered an order authorizing the IRS to serve a John Doe 
summons seeking records of the correspondent account at Wells Fargo for Canadian Imperial 
Bank of Commerce FirstCaribbean International Bank (FCIB). FCIB is based in Barbados and 
has branches in 1 8 Caribbean countries. On November 7, 201 3, the federal district court for the 
Southern District of New York entered an order authorizing the IRS to issue John Doe 
summonses seeking records of the Zurcher Kantonalbank and its affiliates (collectively ZKB) 
correspondent accounts at Bank of New York Mellon and Citibank NA for information relating 
to U.S. taxpayers holding undisclosed accounts in ZKB. A similar order was issued by tlie same 
court on November 12, 2013, authorizing the IRS to issue John Doe summonses seeking records 
of the correspondent accounts held by Bank of N.T. Butterfield & Son I.imited and its affiliates 
in the Bahamas, Barbados, Cayman Islands, Guernsey, Hong Kong, Malta, Switzerland and the 
United Kingdom at Bank of New York Mellon, Citibank NA, JPMorgan Chase Bank NA, HSBC 
Bank NA and Bank of America NA. These orders allow the IRS to request the identities of U.S. 
taxpayers who may hold accounts at banks outside of the United States. We continue to work 
closely with the IRS to determine when to seek orders authorizing additional John Doe 
summonses as part of our comprehensive law enforcement strategy in these cases. 

The Department has also enforced summonses and subpoenas for records that account 
holders are required to maintain concerning their foreign banking activities through the 
successful litigation of the applicability of the “required records” exception to the production 
privilege under the Fifth Amendment. All six appellate courts that have considered the issue 
have rejected the argument that witnesses can refuse to comply with a subpoena for the bank 
records that are required by law to be kept and presented for inspection as a condition of 
maintaining an offshore account. In re Grand Jury Subpoena Dated February 2, 2012, — F.3d - 
-, available at 2013 WL 6670733 (2d Cir. Dec. 19,2013); United States v. Under Seal, Til V. 20 
330 (4th Cir. 2013); In re Grand Jury Proceedings, No. 4-10, 707 F.3d 1262 (1 1th Cir. 2013), 
cert, denied. No. 12-1409, 81 U.S.L.W. 3692 (Oct. 7, 2013); In re Grand Jury Subpoena, 696 
F.3d 428 (5th Cir. 2012); In re Special February 201 1-l Grand Jury Subpoena Dated September 
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12, 2011, 691 F.3d 903 (7th Cir. 2012), cert, denied. No. 12-853, 81 U.S.L.W. 3413 (May 13, 
2013); In re M.H., 648 F.3d 1067 (9th Cir. 201 1), cert, denied, 133 S. Ct. 26 (2012). 

Swiss Bank Program 

The investigation and prosecution of offshore tax evasion requires the IRS and the 
Department to obtain foreign evidence, most often through a tax information exchange 
agreement or a mutual legal assistance or other treaty. A fundamental issue with respect to 
obtaining information about accounts located in Switzerland has been the degree to which Swiss 
law permits disclosure under the Convention between the United States of America and the 
Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, 
signed on October 2, 1996. Swiss banks have often contended, in response to our investigations, 
that Swiss law prohibits meaningful cooperation. As part of our efforts to obtain information 
from these banks, the Department and the IRS engaged in a series of diseussions with 
representatives of the Swiss government. Our central focus in these discussions was on obtaining 
information from the banks that would serve our law enforcement goals of encouraging 
voluntary disclosure by account holders, prosecuting account holders who fail to come forward, 
and learning where else in Switzerland and the world U.S. taxpayers attempted to use secret 
accounts to engage in tax evasion. We also sought to maintain the integrity of pending U.S. law 
enforcement matters and the ability to prosecute those persons who assisted U.S. taxpayers in 
evading the law. 

On August 29, 2013, the Department announced the Program for Non-Prosecution 
Agreements or Non-Target Letters for Swiss Banks (the “Program”), which is designed to 
encourage Swiss banks to cooperate in our ongoing investigations.' The Program allows Swiss 
banks not currently under investigation to come forward to provide cooperation and information 
in return for the possibility of a non-prosecution agreement or deferred prosecution agreement. 
Two signifieant points about the Program should be noted at the outset. First, the Program 
expressly excludes the fourteen banks, referred to in the Program as “Category 1 banks,” that 
were previously authorized for investigation in connection with their Swiss banking activity. 
Second, the Program expressly excludes all individuals. No Swiss banker or professional 
advisor is offered any sort of protection or immunity, and no account holder is covered by the 
Program. 

There arc three categories of banks that are eligible to participate in the Program. 
“Category 2” banks are those Swiss banks that are not under investigation but believe that they 
have committed offenses under the Internal Revenue Code, related offenses under Title 18, or 


' A copy of the Program and the Joint Statement between the Department and the Swiss Federal 
Department of Finance that accompanied its announcement are attached to this Statement. 
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offenses relating to the filing of Foreign Bank Account Reports (FBARs), in connection with 
U.S. related accounts. The information required to be provided by the cooperating banks is 
extensive, and includes full disclosure of their activities, the names of culpable employees and 
third party advisors, and the number of U.S. accounts. For those accounts that banks closed after 
the Department’s investigation became public in mid-2008, the Program requires disclosure, on 
an account-by-account basis, of the number of U.S. persons related to the account, and the 
nature of that relationship, monthly balances, and monthly transfers into and out of the account. 
With this information, the Department will be able to pursue any banks in Switzerland that have 
not come forward. Equally important for our offshore enforcement efforts, we will have solid 
information with which to target banks in other countries that continue to hold themselves out as 
potential tax havens. Banks participating in the Program must also cooperate in treaty requests 
for account records, which Switzerland has committed to process on an expedited basis. 

The Category 2 banks will also be required to pay a penalty equal to 20% of the value of 
all non-disclosed U.S. accounts that were held by the bank on August 1, 2008 (when our 
investigations were known), increasing to 30% for accounts opened between August 1, 2008 and 
February 28, 2009 (the month-end following the announcement of the UBS Deferred Prosecution 
Agreement), and 50% for accounts that were opened after February 28, 2009. The penalty 
structure is based on the maximum aggregate values of the undisclosed accounts, and is 
calibrated to reflect both the magnitude of a bank’s involvement in the misconduct as well as the 
willingness of the bank to continue to service undeclared accounts after our law enforcement 
activities became known. The Department may require a deferred prosecution agreement in 
cases of extraordinary culpability. 

Category 2 banks were required to take the initial step of expressing their intent to 
participate in the Program no later than December 31, 2013. The Department has received 106 
such letters of intent. We caution, in providing this number, against a conclusion that all 106 of 
these entities will ultimately meet the requirements of the Program. We are reviewing the letters 
of intent to determine whether each entity has met the preliminary requirements under the 
Program. A number of banks have stated in their letters of intent that their internal reviews are 
not complete, and they reserve the right, as is allowed under the Program, to withdraw their 
letters of intent. Most significantly, the Program requires that the Tax Division be satisfied that 
each bank seeking relief provides full cooperation under the terms set out in the Program and 
payment of the required penalty. Even with these caveats, it is clear tliat a significant number of 
banks that were previously not on our radar screen have come forward to accept responsibility 
for their actions and to offer their cooperation in our law enforcement efforts. Every Swiss bank 
that comes forward to cooperate under the Program represents an opportunity to obtain valuable 
law enforcement information from a source that is new to the Department’s investigations. 
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The Program also provides for participation by two additional categories of banks. As 
defined in the Program, “Category 3” banks are Swiss banks that did not commit any violations 
of U.S, law but want a determination of their present status regarding their activities. These 
banks may seek a non-target letter from the Department after providing a report by an 
independent examiner who conducted an internal investigation and additional information as 
required by the Program. Category 3 banks must also verify the percent of U.S. related accounts 
held in the bank, and the existence of an effective compliance program. “Category 4” banks are 
Swiss banks that meet certain criteria for “a deemed Compliant Financial Institution” based on 
definitions in the Agreement between the United States of America and Switzerland for 
Cooperation to Facilitate the Implementation of Foreign Account Tax Compliance Act (FATCA) 
signed on February 14, 201 3. These banks may also request a non-target letter after verification 
of their information and status. Category 3 and 4 banks may request participation beginning on 
July 1,2014. 

We anticipate that the Program will further our law enforcement goals in several 
important ways. To the extent that each Swiss bank was aware that other Swiss banks might 
provide information under the Program concerning interbank transactions, we expected the 
Program to motivate culpable banks to come forward. We believe that this prediction is borne 
out by the response to the Program. For several reasons, we also believe the Program is 
motivating culpable account holders to make voluntary disclosures of their accounts. First, the 
Swiss banks that participate in the Program will provide detailed information that is calculated to 
lead to the discovery of U.S. accountholders. Second, participating Swiss banks can reduce their 
penalties by showing that their account holders participated in an announced IRS Offshore 
Voluntary Disclosure Program or Initiative following notification by the bank of such a program 
or initiative; there have already been several public reports of communications to account 
holders by Swiss banks as a result of this provision. Finally, the Program requires cooperating 
Swiss banks to provide information that may lead our investigations to banks outside 
Switzerland, which sends a firm message to U.S. taxpayers with undisclosed accounts anywhere 
in the world that they should be concerned that their banks may be the next to come under 
investigation, adding to the pressure to disclose now. 

When the Department announced the Program, a Joint Statement was also released in 
which Switzerland represented that “applicable Swiss law will permit effective participation by 
the Swiss Banks on the terms set out in the Program.” While the disclosures under the Program 
will not include the identities of the account holders, the banks will be required to cooperate in 
treaty requests for account records, and in the Joint Statement, Switzerland committed to process 
these treaty requests on an expedited basis. 

The Joint Statement and the Program are important milestones in our efforts to end the 
ability of U.S. taxpayers to use bank secrecy laws to hide their tax evasion and other crimes and 
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to bring tax dollars back into the Treasury from around the globe. In addition to enforcement 
efforts by the Department and IRS, the enactment of FATCA has fundamentally changed the 
risk/reward equation for those considering hiding money offshore. Further, the Senate’s advice 
and consent to ratification of the Protocol amending the Convention between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income, which was signed on September 23, 2009, would significantly enhance our 
ability to identify U.S. accountholders who use Swiss banks to evade federal tax laws. Under the 
existing tax treaty, Switzerland will identify U.S. account holders only if we can show that there 
is a reason to believe that they have engaged in fraudulent conduct under the particular standard 
of “fraud or the like” in Article 26 of the treaty. In general, it is not enough that we have reason 
to suspect a U.S. taxpayer of having engaged in criminal tax evasion. Our request must 
ordinarily be accompanied by what the Swiss courts refer to as allegations of a “scheme of lies.” 
Under the Program, we are placed in as good a position as we have ever been in to meet this 
demanding standard. The Swiss banks participating in the program are required to assist us by 
disclosing to us information about the “scheme of lies” that has helped support the systemic 
problem of tax evasion through the use of secret Swiss bank accounts. 

If the Senate were to approve the Protocol with Switzerland, however, we would no 
longer be limited to obtaining information in circumstances of “fraud or the like.” Instead, the 
Protocol adopts the modern relevance standard that is found in most other income tax treaties 
and tax infonnation exchange agreements. Under that standard, information would be 
exchanged between the governments as may be relevant for carrying out the provisions of the tax 
treaty or the administration or enforcement of the domestic tax laws of the United States and 
Switzerland, In other words, under the new treaty, not only will assistance be given in tax 
evasion matters involving fraudulent conduct, but also in ordinary tax examinations. The 
Program will get us information needed to make effective treaty requests under the currently 
governing 1996 treaty, but a ratified Protocol would enable us to obtain the maximum benefit 
possible from the banks’ obligation to cooperate under the Program. This Committee’s 
leadership in pursuing Senate advice and consent to ratification of this key protocol would 
enhance our ability to obtain crucial evidence. 

Thank you again Mr. Chairman for the opportunity to appear this morning to discuss our 
law enforcement efforts and for your strong support of this vital law enforcement matter. We are 
happy to answer any questions that you or the other Members of the Subcommittee may have. 
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OFFSHORE TAX EVASION: 

THE EFFORT TO COLLECT UNPAID TAXES 
ON BILLIONS IN HIDDEN OFFSHORE ACCOUNTS 


I. EXECUTIVE SUMMARY 

This investigation arises from the Permanent Subcommittee on 
Investigations’ longstanding focus on offshore tax abuse, including U.S. 
taxpayers using hidden offshore accounts. In 2008 and 2009, the 
Subcommittee held three days of hearings and released a bipartisan 
report examining how some tax haven banks were deliberately helping 
U.S. customers hide their assets offshore to evade U.S. taxes. The 
hearings focused on two tax haven banks, UBS AG, the largest bank in 
Switzerland, and LGT, a private bank owned by the royal family of 
Liechtenstein.* On the first day of the hearings, UBS acknowledged its 
role in facilitating U.S. tax evasion, apologized for its wrongdoing, and 
promised to end it. It later entered into a Deferred Prosecution 
Agreement with the U.S. Department of Justice (DOJ), paid a $780 
million fine, and turned over about 4,700 accounts with U.S. client 
names that had not been disclosed to the Internal Revenue Service (IRS). 
It also committed to disclosing to the IRS all future accounts opened for 
U.S. persons. 

Since then, significant progress has been made in the effort to 
combat offshore tax abuses. World leaders have declared their 
commitment to reduce cross border tax evasion. Tax havens around the 
world have declared they will no longer use secrecy laws to facilitate tax 
dodging. In the United States, over 43,000 taxpayers joined a voluntary 
IRS disclosure program, came clean about their hidden offshore 
accounts, and paid over $6 billion in back taxes, interest, and penalties. 
In addition. Congress enacted the Foreign Account Tax Compliance Act 
(FATCA), which requires foreign banks to either disclose their U.S. 
customer accounts on an automatic, annual basis or pay a 30% tax on 
their U.S. investment income. Just this month, at the request of G8 and 
G20 leaders, the Organisation for Economic Co-operation and 
Development (OECD) issued a model agreement that, like FATCA, will 
enable countries to automatically exchange account information to fight 
cross border tax evasion. 

On the negative side of the ledger, despite evidence of widespread 
misconduct by Swiss banks in facilitating U.S. tax evasion, Switzerland 
has continued to severely restrict the ability of Swiss banks to disclose 

' “Tax Haven Banks and U.S. Tax Compliance,” hearing before U.S, Senate Permanent 
Subcommittee on Investigations, S. Hrg. 1 10-614 (July 17 and 25, 2008)(including bipartisan 
report); “Tax Haven Banks and U.S. Tax Compliance: Obtaining the Names of U.S. Clients with 
Swiss Accounts,” hearing before U.S. Senate Permanent Subcommittee on Investigations, S, 

Hrg. 111-30 (March 4, 2009). 



121 


2 

the names of U.S. customers with undeclared Swiss accounts. As a 
result, the United States has obtained few U.S. names and little account 
information. In addition, despite the passage of five years, the U.S. 
Justice Department has failed to hold accountable the vast majority of 
the 4,700 UBS accountholders whose names were given to the United 
States. Aside from UBS, it has prosecuted only one of the Swiss banks 
suspected of misconduct, while setting up a program for hundreds of 
Swiss banks to obtain non-prosecution agreements without disclosing 
the names of a single U.S. customer with a hidden account. The promise 
of FATCA to disclose hidden offshore accounts has also dimmed due to 
regulations that opened disclosure loopholes which may enable many 
offshore accountholders to continue to conceal their accounts from U.S. 
authorities. 

In this Report, the Subcommittee’s investigation chronicles these 
developments and provides an assessment of U.S. efforts to combat 
offshore tax evasion through hidden foreign accounts. It examines, in 
particular, ongoing roadblocks erected by the Swiss Government to 
block bank disclosure of the names of former U.S. customers with 
undeclared Swiss accounts. It uses as a case study a major Swiss bank, 
Credit Suisse, that was deeply involved in facilitating U.S. tax evasion 
and whose unnamed U.S. customers continue to owe unpaid U.S. taxes 
on billions of dollars in hidden assets. 

A. Subcommittee Investigation 

After the 2008 hearing on UBS, the Subcommittee initiated an 
informal bipartisan review into whether Switzerland’s second largest 
bank, Credit Suisse, had also helped U.S. customers evade U.S. taxes. 

At that time, Credit Suisse representatives acknowledged having U.S.- 
linked Swiss accounts that had not been disclosed to the IRS, but also 
said that the bank was in the process of closing those accounts or 
disclosing them to the IRS. Three years later, in 201 1, after seven Credit 
Suisse bankers were indicted by the U.S. Justice Department for aiding 
and abetting U.S. tax evasion, the Subcommittee opened a formal 
bipartisan investigation into the status of the bank’s cleanup efforts and 
found that they were still far from complete. 

Over the course of the next few years, the Subcommittee collected 
approximately 100,000 documents from Credit Suisse, as well as 
extensive documents from 1 6 additional parties, conducted 23 interviews 
of personnel at the bank, the U.S. Government, and other sources, as 
well as U.S. taxpayers who had evaded U.S. taxes using hidden Credit 
Suisse accounts. The Subcommittee also received 18 briefings from 
both the bank and various U.S. Government agencies with expertise in 
U.S. taxes, U.S. tax enforcement, cross border travel, and illicit money 
flows. 
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The materials reviewed by the Subcommittee included Credit 
Suisse filings with the U.S. Securities and Exchange Commission (SEC) 
and other investor disclosures, Credit Suisse internal memoranda, 
meeting minutes, emails, as well as legal pleadings and media reports. 
The Subcommittee also reviewed bank statements and financial 
documents related to some former accountholders. Additionally, Credit 
Suisse briefed the Subcommittee about the findings of an internal 
investigation conducted by outside lawyers in 201 1, and provided 
statistics about its U.S. -linked accounts. The Subcommittee also 
examined U.S. and Swiss agreements, statements, legal pleadings, and 
other materials related to disclosing the names of U.S. clients with 
undeclared Swiss accounts. 

B. Investigation Overview 

Using the Credit Suisse case study, the Subcommittee investigation 
examined the bank’s past actions, including the opening and servicing of 
undeclared Swiss accounts for U.S. customers, and subsequent actions to 
close those Swiss accounts, as well as the status of U.S. enforcement 
efforts to collect unpaid taxes and hold accountable the tax evaders and 
the banks that aided and abetted them. 

22,000 U.S. Customers with 12 Billion Swiss Francs. The 

investigation found that, as of 2006, Credit Suisse had over 22,000 U.S. 
customers with Swiss accounts whose assets, at their peak, exceeded 12 
billion Swiss francs (CHF). Although Credit Suisse has not determined 
or estimated how many of those accounts were hidden from U.S. 
authorities, the data suggests the vast majority were undeclared. To 
date, due to Swiss Government restrictions, the United States has 
obtained the names of only about 230 U.S. clients with hidden accounts 
at Credit Suisse. 

Recruiting U.S. Clients and Facilitating Secrecy. The 

investigation found that, from at least 2001 to 2008, Credit Suisse 
recruited U.S. clients to open Swiss accounts, and employed a number of 
banking practices that helped its U.S. customers conceal their Swiss 
accounts from U.S. authorities. Those practices included sending Swiss 
bankers to the United States to secretly recruit clients and service 
existing accounts; sponsoring a New York office that served as a hub of 
activity on U.S. soil for Swiss bankers; and helping customers mask 
their Swiss accounts by referring them to “intermediaries” that could 
form offshore shell entities for them and by opening accounts in the 
name of those offshore entities. One former customer described how, on 
one occasion, a Credit Suisse banker traveled to the United States to 
meet with the customer at the Mandarin Oriental Hotel and, over 
breakfast, handed the customer bank statements hidden in a Sports 
Illustrated magazine. Credit Suisse also sent Swiss bankers to recruit 
clients at bank-sponsored events, including the annual “Swiss Ball” in 
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New York and golf tournaments in Florida. The Credit Suisse New 
York office kept a document listing “important phone numbers” of 
intermediaries that formed offshore shell entities for some of the bank’s 
U.S. customers. Credit Suisse also encouraged U.S. customers to travel 
to Switzerland, providing them with a branch office at the Zurich airport 
offering a full range of banking services. Nearly 10,000 U.S. customers 
availed themselves of that convenience. The bank’s own investigation 
indicates that Swiss bankers were well aware that some U.S. clients 
wanted to conceal their accounts from U.S. authorities, and either turned 
a blind eye to the accounts’ undeclared status, or at times actively 
assisted those accountholders to hide assets from U.S. authorities. 

Weak Oversight. The investigation also found that Credit Suisse 
exercised weak oversight of its own policies for U.S. -linked accounts in 
Switzerland, facilitating wrongdoing. A 2002 bank policy called for 
U.S. -linked accounts to be opened by a single Swiss office, SALN, 
whose bankers were given special training in U.S. regulatory and tax 
requirements. Despite that policy, a majority of U.S. -linked accounts 
were spread throughout other business areas of the bank; by 2008, over 
1,800 Credit Suisse bankers were opening and servicing Swiss accounts 
for U.S. customers. Some of those Swiss bankers assisted U.S. clients to 
open undeclared accounts, buy and sell U.S. securities, and structure 
large cash transactions to avoid U.S. cash reporting requirements, in 
violation of U.S. law and the bank’s own policies which prohibited those 
activities. The Swiss bank also used third party service providers to 
supply U.S. clients with credit cards and travel cash cards that enabled 
them to secretly draw upon the cash in their Swiss accounts. In addition. 
Credit Suisse restricted compliance, risk management, and audit 
oversight of all U.S. customer accounts in Switzerland to Swiss 
personnel due to Swiss secrecy laws, limiting the oversight that could be 
conducted by bank personnel in the United States. Credit Suisse 
extended those limitations even to the U.S. -linked accounts at SALN 
which was organizationally part of the Credit Suisse Private Bank for the 
Americas. On February 21, 2014, Credit Suisse paid a $196 million fine 
to the U.S. Securities and Exchange Commission to settle securities law 
violations by its Swiss bankers for conducting unlicensed broker-dealer 
and investment advice activities in the United States and by the bank for 
failing to prevent that misconduct due to poorly implemented controls 
and ineffective monitoring. 

Five Year Exit. Beginning in 2008, after the UBS scandal broke. 
Credit Suisse initiated a series of “Exit Projects” to identify Swiss 
accounts that had been opened for U.S. customers, and ask the 
customers to either disclose their accounts to the United States, or close 
them. The Exit Projects took an overly incremental approach, delayed 
reviewing key groups of accounts, and took over five years to complete. 
The projects included, in chronological order, the Entities Project, 
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Project Tom, Project III, Project Tim, Legacy Entities Project, Project 
Titan, and Project Argon. The 2008 UBS scandal and 2011 indictment 
of seven Credit Suisse bankers spurred the account closing efforts 
represented by those projects, but they continued to take years to 
implement. 

From 2008 to 2011, the Credit Suisse Exit Projects focused 
exclusively on Swiss accounts held by U.S. residents, ignoring the over 
6,000 accounts opened by U.S. nationals living outside of the United 
States. The early projects also focused on the conduct of bankers at 
SALN, the office that was supposed to have been in charge of opening 
U.S. -linked accounts in Switzerland, even though the majority of U.S.- 
linked accounts were actually located in Swiss offices outside of SALN, 
including Credit Suisse’s private bank subsidiary Clariden Leu. By the 
end of 2010, the Exit Projects had closed accounts held by nearly 1 1,000 
U.S. clients, an indication of how extensive the problems were with the 
accounts. It was not until 2012, that the bank expanded the Exit Projects 
to include a review of the thousands of Swiss accounts opened by U.S. 
nationals living outside of the United States. At the end of 2013, five 
years after the UBS scandal broke, Credit Suisse data indicated that the 
bank had closed Swiss accounts for approximately 1 8,900 U.S. 
customers and retained accounts for about 3,500 U.S. customers with 
assets totaling about $2.6 billion. These figures represent an 85% drop in 
the number of the bank’s U.S. customers in Switzerland. 

Lax U.S. Enforcement. Credit Suisse has been under 
investigation by the U.S. Department of Justice (DOJ) since at least 
2010. In 201 1, seven of its Swiss bankers were indicted by DOJ for 
aiding and abetting U.S. tax evasion. Despite the passage of almost 
three years, however, none of those bankers has stood trial, instead 
remaining overseas. In 201 1, the bank itself was served with a target 
letter by DOJ, indicating that Credit Suisse, not just some of its bankers, 
was under criminal investigation. The letter signifies that DOJ believed 
it had substantial evidence of criminal wrongdoing by the bank at that 
point, although no indictment was filed in the years that followed. 

In 201 1, as part of the DOJ investigation, the bank was asked to 
produce a variety of documents through Grand Jury subpoenas and other 
requests. In response, the Swiss Government intervened, took control of 
the document production process, and limited the documents that the 
bank produced to DOJ. When, at the request of the Swiss, the United 
States submitted a treaty request for names and account information 
related to U.S. persons with undeclared Swiss accounts at Credit Suisse, 
a Swiss court ruled that parts of the request did not meet the 
requirements of the U.S. -Swiss tax treaty, requiring the United States to 
submit a revised request. After roughly two years, the Swiss Supreme 
Court permitted about 230 U.S. customer files, or substantially less than 
1% of the over 22,000 U.S. accountholders with Swiss accounts at 
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Credit Suisse, to be provided to U.S. authorities. During that same 
period, the DOJ did not use any of the authorities and remedies available 
to it in U.S. courts, such as enforcing the outstanding Grand Jury 
subpoenas or using a John Doe summons, to obtain U.S. client names 
and account information directly from Credit Suisse. 

DOJ’s decision to refrain from taking enforcement action against 
Credit Suisse over the past five years is part of a larger failure by the 
United States to obtain from the Swiss the names of the tens of 
thousands of U.S. persons who opened undeclared accounts in 
Switzerland and have not yet paid taxes on their hidden assets. Despite 
constructing a 2013 program to enable hundreds of Swiss banks to apply 
for non-prosecution agreements or non-target letters, DOJ did not obtain 
any agreement in return from the Swiss Government to permit any of 
those Swiss banks to furnish U.S. client names to the United States. To 
the contrary, DOJ explicitly surrendered the right of the United States to 
obtain U.S. client names from the banks given non-prosecution 
agreements and non-target letters under the new DOJ program, and may 
have implicitly surrendered the right to use remedies available in U.S. 
courts to obtain those names directly from those banks, including 
through Grand Jury subpoenas or John Doe summonses. 

DOJ also appears to have decided to rely solely on the treaty 
process to obtain documents from the 14 Swiss banks under active 
investigation for facilitating U.S. tax evasion. For years, DOJ has not 
enforced a single Grand Jury subpoena directed at the 14 targeted banks, 
nor assisted the IRS in using a John Doe summons to obtain critical 
information from them in Switzerland. Instead, since 2011, DOJ has 
made treaty requests involving at least two of the targeted banks. After 
nearly three years, those treaty requests have produced few U.S. client 
names and little account information. By relying on the restrictive treaty 
process and refraining from using U.S. remedies enforceable in U.S. 
courts to obtain information directly from the 14 Swiss banks, DOJ 
essentially ceded control of the document process to Swiss regulators 
and Swiss courts that value bank secrecy and are willing to prohibit 
disclosure of bank information essential to effective U.S. investigations 
and prosecutions of U.S. tax evasion involving Switzerland. 

In addition, since 2009, aside from UBS, DOJ has indicted only 
one Swiss bank, Wegelin & Co. When Wegelin pled guilty, DOJ 
accepted its guilty plea without obtaining a single client name that could 
be used to seek unpaid taxes from the U.S. clients that used the bank to 
escape their tax obligations. When DOJ used U.S. prosecution tools and 
IRS John Doe summons against UBS, the United States obtained about 
4,700 accounts with U.S. client names, and DOJ prosecuted 72 
taxpayers. In contrast, without those tools, when DOJ used only the 
treaty process to seek information from the 14 targeted banks, DOJ 
obtained only a few hundred U.S. client names and prosecuted less than 
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a handful of U.S. taxpayers for having a hidden account. DOJ’s reduced 
effectiveness can be attributed, in part, to its reliance on the treaty 
process under Swiss control instead of on U.S. tools enforceable in U.S. 
courts. Further, while DOJ has indicted 34 Swiss banking and other 
professionals for aiding and abetting U.S. tax evasion, the vast majority 
of those defendants have yet to stand trial. Most continue to reside in 
Switzerland, without facing any public U.S. extradition request to 
require them to face U.S. criminal charges. As a result, DOJ has made 
little progress in collecting the unpaid U.S. taxes that continue to be 
owed on billions of dollars of assets hidden in Swiss accounts. 

While Switzerland sometimes claims that there is no need to obtain 
client names from Swiss banks, because U.S. clients with hidden Swiss 
accounts will be named over the next few years under FATCA, FATCA 
will not, in fact, solve the disclosure problem. FATCA’s implementing 
regulations have created multiple loopholes, with no statutory basis, in 
the law’s disclosure requirements. Among other problems, the FATCA 
regulatory loopholes will require disclosure of only the largest dollar 
accounts; they will permit banks to ignore, in most cases, bank account 
information that is kept on paper rather than electronically; they will 
allow banks to treat accounts opened by offshore shell entities as non- 
U.S. accounts even when the entity is owned by a U.S. taxpayer; and the 
remaining disclosure requirements can be easily circumvented by U.S. 
persons opening accounts below the reporting thresholds at more than 
one bank. Switzerland has also sometimes claimed that additional client 
names can be obtained through the revised U.S. -Swiss tax treaty which 
has yet to be ratified by the Senate, but that treaty applies only to 
requests for accounts that were open after its signing date in September 
2009, which excludes the years in which the bulk of misconduct by 
Swiss banks and their U.S. clients took place. The treaty also has a 
convoluted process for obtaining the names of accountholders who can 
seek to block disclosure in Swiss courts, and Swiss law has created new 
evidentiary burdens for U.S. requests seeking information about 
unnamed U.S. taxpayers with accounts at Swiss financial institutions. 

Neither FATCA nor the revised U.S.-Swiss tax treaty nor the DOJ 
non-prosecution program for Swiss banks can be relied on to produce 
the names of U.S. clients who used Swiss accounts to hide assets, evade 
taxes, and dodge U.S. efforts to collect the taxes they still owe. Unless 
DOJ is willing to use available U.S. legal remedies to obtain those U.S. 
client names, many of the most egregious cases of tax evasion using 
hidden offshore accounts will escape accountability, while tax haven 
banks continue to profit from U.S. clients dodging U.S. taxes. Allowing 
tax cheats to dodge accountability for their actions would not only 
weaken the incentive for other U.S. taxpayers with hidden accounts to 
enter into the IRS Offshore Voluntary Disclosure Program, it would also 
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send the wrong message to other tax haven banks and governments, and 
give up on unpaid U.S. taxes on billions of dollars in hidden assets. 

C. Findings of Fact and Recommendations 

Findings of Fact. Based upon the Subcommittee’s investigation, 
this Report makes the following findings of fact. 

(1) Bank Practices That Facilitated U.S. Tax 
Evasion. From at least 2001 to 2008, Credit Suisse 
employed banking practices that facilitated tax evasion 
by U.S. customers, including by opening undeclared 
Swiss accounts for individuals, opening accounts in the 
name of offshore shell entities to mask their U.S. 
ownership, and sending Swiss bankers to the United 
States to recruit new U.S. customers and service existing 
Swiss accounts without creating paper trails. At its 
peak. Credit Suisse had over 22,000 U.S. customers with 
Swiss accounts containing assets that exceeded 12 billion 
Swiss francs. 

(2) Inadequate Bank Response. Credit Suisse’s efforts to 
close undeclared Swiss accounts opened by U.S. 
customers took more than five years, failed to identify 
how many were undeclared accounts hidden from U.S. 
authorities, and fell short of identifying any leadership 
failures or lessons learned from its legally-suspect U.S. 
cross border business. 

(3) Lax U.S. Enforcement. Despite the passage of five 
years, U.S. law enforcement has failed to prosecute more 
than a dozen Swiss banks that facilitated U.S. tax 
evasion, failed to take legal action against thousands of 
U.S. persons whose names and hidden Swiss accounts 
were disclosed by UBS, and failed to utilize available 
U.S. legal means to obtain the names of tens of 
thousands of additional U.S. persons whose identities are 
still being concealed by the Swiss. 

(4) Swiss Secrecy. Since 2008, Swiss officials have 
worked to preserve Swiss bank secrecy by intervening in 
U.S. criminal investigations to restrict document 
production by Swiss banks, pressuring the United States 
to construct a program for issuing non-prosecution 
agreements to hundreds of Swiss banks while excusing 
those banks from disclosing U.S. client names, enacting 
legislation creating new barriers to U.S. treaty requests 
seeking U.S. client names, and managing to limit the 
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actual disclosure of U.S. client names to only a few 
hundred names over five years, despite the tens of 
thousands of undeclared Swiss accounts opened by U.S. 
clients evading U.S. taxes. 

Recommendations. Based upon the Subcommittee’s investigation 
and findings of fact, this Report makes the following recommendations. 

(1) Improve Prosecution of Tax Haven Banks and 
Hidden Offshore Account Holders. To ensure 
accountability, deter misconduct, and collect tax 
revenues, the Department of Justice should use available 
U.S. legal means, including enforcing Grand Jury 
subpoenas and John Doe summons in U.S. courts, to 
obtain the names of U.S. taxpayers with undeclared 
accounts at tax haven banks. DOJ should hold 
accountable tax haven banks that aided and abetted U.S. 
tax evasion, and take legal action against U.S. taxpayers 
to collect unpaid taxes on billions of dollars in offshore 
assets. 

(2) Increase Transparency of Tax Haven Banks That 
Impede U.S. Tax Enforcement. U.S. regulators 
should use their existing authority to institute a 
probationary period of increased reporting requirements 
for, or to limit the opening of new accounts by, tax haven 
banks that enter into deferred prosecution agreements, 
non-prosecution agreements, settlements, or other 
concluding actions with law enforcement for facilitating 
U.S. tax evasion, taking into consideration repetitive or 
cumulative misconduct. 

(3) Streamline John Doe Summons. Congress should 
amend U.S. tax laws to streamline the use of John Doe 
summons procedures to uncover the names of taxpayers 
using offshore accounts and other means to evade U.S. 
taxes, including by allowing a court to approve more 
than one John Doe summons related to the same tax 
investigation. 

(4) Close FATCA Loopholes. To obtain systematic 
disclosure of undeclared offshore accounts used to evade 
U.S. taxes, the U.S. Treasury and IRS should close 
gaping loopholes in FATCA regulations that have no 
statutory basis, including provisions that allow financial 
institutions to ignore account information stored on 
paper, and allow foreign financial institutions to treat 
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offshore shell entities as non-U. S. entities even when 
beneficially owned and controlled hy U.S. persons. 

(5) Ratify Revised Swiss Tax Treaty. The U.S. Senate 
should promptly ratify the 2009 Protocol to the U.S.- 
Switzerland tax treaty to take advantage of improved 
disclosure standards. 
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II. BACKGROUND 

Concerns about offshore tax abuses and the role of tax haven banks 
in facilitating tax evasion are longstanding. Over thirty years ago, in 
1983, this Subcommittee held hearings on how U.S. taxpayers were 
using offshore secrecy jurisdictions to hide assets and evade U.S. taxes.^ 
Since then, the problem has only grown. In 2000, the U.S. State 
Department estimated that assets secreted in offshore jurisdictions 
totaled $4.8 trillion.^ In 2007, the Organisation for Economic Co- 
operation and Development (OECD), an international coalition of 34 
countries, estimated the total at $5 to $7 trillion.'* In 2012, the Tax 
Justice Network, an international nonprofit advocacy group combating 
tax evasion, estimated that offshore assets at the end of 2010 had 
reached between $21 and $32 trillion.^ The group also estimated that, of 
that total, about $12 trillion was collectively managed by the 50 largest 
international banks,® 

Offshore tax evasion has been an issue of concern, not only due to 
tax fairness and legal compliance issues, but also because lost tax 
revenues contribute to the U.S. annual deficit, which today exceeds 
$500 billion. Collecting unpaid taxes is one way to reduce the deficit 
without raising taxes. According to the IRS, the current estimated 
annual U.S. tax gap is $450 billion, which represents the total amount of 
U.S. taxes owed but not paid on time, despite an overall tax compliance 
rate among American taxpayers of 83%.’ Contributing to that annual 
tax gap are offshore tax schemes responsible for lost tax revenues 
totaling an estimated $150 billion each year.* 


^ See “Crime and Secrecy: The Use of Offshore Banks and Companies,” hearing before the U.S. 
Senate Permanent Subcommittee on Investigations, S. Hrg. 98-151 (March 15, 16 and May 24, 
1983). 

^ “International Narcotics Control Strategy Report,” U.S. Department of State Bureau for 
International Narcotics and Law Enforcement Affairs (March 2000), at 565-66 in bound copy 
and at 2-3 on website (citing International Monetary Fund data), 
http;//www.state.gov/j/ini/rls/nrcrpt'1999/928.htm. 

See Jeffrey P. Owens, Director, OECD Center for Tax Policy and Administration, “Offshore 
Tax F-vasion,” (July 20, 2007), Global Policy Forum, 
http://www.globalpolicy.Org/component/content/article/1 72/30 1 23 .html, 

^ See “The Price of Offshore Revisited,” Tax Justice Network briefing paper (July 2012), at 5, 
http;//www.taxjus tice.net/cms/upload/pdf/Price_of_Offshore_Revisited_l 20722.pdf. 

^ Id. at 8. 

’ See “IRS Releases New Tax Gap Estimates; Compliance Rates Remain Statistically Unchanged 
From Previous Study,” report by the Internal Revenue Service, No. IR-2012-4 (1/6/2012), 
http://www.irs. gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-Remain- 
Statislically-Unchanged-From-Previous-Study. 

^ The $150 billion estimate is derived from a number of investigations and studies, including the 
following; two hearings before the Permanent Subcommittee on Investigations, “Offshore Profit 
Shifting and the U.S. Tax Code - Part 1 (Microsoft and Hewlett-Packard),” S. Hrg. 1 1 2-781 
(9/20/2012), and “Offshore Profit Shifting and the U.S. Tax Code Part 2 (Apple Inc,),” S. Hrg. 

1 13-90 (5/21/2013); Kimberly A. Clausing, “The Revenue Effects of Multinational Firm Income 
Shifting,” Tax Notes (3/8/1 1) (estimating “income shifting of multinational firms reduced U.S. 
government corporate tax revenue by about $90 billion in 2008, approximately 30 percent of 
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Over the years, the United States and the international community 
have undertaken an array of initiatives to combat offshore tax abuses. In 
recent years, this effort has intensified. A summary of some of the 
major U.S. and global Initiatives to combat offshore tax abuses follows. 

A. U.S. Tax Initiatives To Combat Hidden Foreign 
Accounts 

Over the past decade, the United States has used a variety of tools 
to try to identify U.S. taxpayers using foreign accounts to hide assets 
offshore and dodge payment of U.S. taxes. Three important methods for 
identifying those taxpayers involve U.S. information requests directed to 
foreign tax authorities under international tax information exchange 
agreements; U.S. review of disclosures made by foreign financial 
institutions participating in the Qualified Intermediary Program or the 
recently enacted Foreign Account Tax Compliance Act; and U.S. 
analysis of disclosures provided by taxpayers under the IRS Offshore 
Voluntary Disclosure Program. 

U.S. Tax Information Exchange Agreements. One of the key 
ways that the United States combats offshore tax abuse is by obtaining 
information from foreign tax authorities through its network of tax 
treaties, tax information exchange agreements (TIEAs), and Mutual 
Legal Assistance Treaties (MLATs).’ These agreements typically 


corporate tax revenues”); Marlin Sullivan, “Drug Company Profits Shift Out of the United 
States,” Tax Notes (3/8/10), at 1163 (showing nearly 80% of pharmaceutical company profits are 
offshore in 2008, compared to about 33% ten years earlier, and concluding “aggressive transfer 
pricing practices as the likely explanation for the shift in profits outside the United States”); 
Joseph Guttentag and Reuven Avi-Yonah, “Closing the International Tax Gap ” in Max B. 
Sawicky, ed., Bridging the Tax Gap; Addressing the Crisis in Federal 7'ax Administration (2006) 
(estimating offshore tax evasion by individuals at $40-$70 billion in lost revenues annually); 
“Governments and Multinational Corporations in the Race to the Bottom,” Tax Notes (2/27/06); 
“Data Show Dramatic Shift of Profits to Tax Havens,” Tax Notes (9/13/04). See also series of 
2007 articles authored by Martin Sullivan in Tax Notes (estimating over $1.5 trillion in hidden 
assets in four tax havens, Guernsey, Jersey, Isle of Man, and Switzerland, beneficially owned by 
nonresident individuals likely avoiding tax in their home jurisdictions); articles authored by Jesse 
Drucker of Bloomberg (describing specific examples of corporate tax avoidance including: 
“Exporting Profits Imports U.S. Tax Reductions for Pfizer, Lilly, Oracle,” (5/13/2010); “Google 
2.4% Rate Shows How $60 Billion Lost to Tax Loopholes,” (10/21/2010); “Yahoo, Dell Swell 
Netherlands’ $13 Trillion Tax Haven,” (1/23/2013); “IBM Uses Dutch Tax Haven to Boost 
Profits as Sales Slide,” (2/23/2014)); and “G.E.’s Strategies Let It Avoid Taxes Altogether,” 

New York Times . David Kocieniewski (3/24/2011), 
http://wwAv.nytimes.com/201 l/03/25/business/economy/25tax.htmi?ref= 
butnobodypaysthat&_r=0. 

The United States generally enters into a tax treaty with a country to establish maximum rates 
of tax for certain types of income, protect persons fi’om double taxation, arrange for tax 
information exchanges, and resolve other tax issues. In the case of a country with nominal or no 
taxes, however, the United States may forego addressing a full range of tax issues and instead 
seek to enter into simply a tax information exchange agreement. See “Offshore Tax Evasion: 
Stashing Cash Overseas,” hearing before the Senate Committee on Finance (5/3/2007) 
(hereinafter “Finance Committee 2007 Hearing on Offshore Tax Evasion”), prepared testimony 
of Treasury Acting International Tax Counsel John Harrington, at 3 (at 2 on website), 
http;//wwAV.treasury.gov/press-center/press-releases/Pages/hp385.aspx. 
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include standards and procedures for the relevant tax authorities to 
exchange information for tax enforcement purposes.'” 

The U.S. Government has worked to strengthen and expand its tax 
information exchange arrangements witli other countries. As of 201 1 , 
the United States had more than 140 tax treaties, protocols, TlEAs, 
MLATs, or similar tax information exchange agreements with 90 
foreign jurisdictions." 

The United States has published a U.S. Model Income Tax 
Convention with the provisions that the United States seeks to include in 
its tax treaties.'^ Article 26 of that Model Convention focuses on tax 
information exchange.'” It provides that the treaty partners: 

“shall exchange such information as may be relevant for carrying 
out the provisions of this Convention or of the domestic laws of the 
Contracting States concerning taxes of every kind . . . including 
information relating to the assessment or collection of, the 
enforcement or prosecution in respect of, or the determination of 
appeals in relation to, such taxes. 


Tile United States has identified three primary forms of information exchange: (1) exchanges 
of information upon request, in which the tax authority of one country requests specific 
information about specific taxpayers from the tax authority of the second country; (2) automatic 
exchanges of information, in which the tax authority of one country routinely provides 
information to the tax authority of the second country about a class of taxpayers, such as 
information detailing the interest, dividends, or royalties payments made to accounts held by the 
second country’s taxpayers during a specified period; and (3) spontaneous exchanges of 
information, in which the tax authority of one country passes on information about specific 
taxpayers obtained in the course of administering its own tax laws to the tax authority of the 
second country without having been asked for the information. Id. U.S. tax treaties typically 
encompass all three types of information exchange. Id. 

’ ’ See “Tax Administration; IRS’s Information Exchanges with Other Countries Could Be 
Improved through Better Performance Information,” prepared by U.S. Government 
Accountability Office (GAO), Report No. GAO-1 1-730 (Sept. 201 l)(cxplaining that the U.S. 
had more than one agreement with a number of jurisdictions), 

http://www.gao.gov/assets/590/585299.pdf. For the text of recent agreements, sec U.S. Treasury 
Department’s Resource Center, “Treaties and TIEAS,” http://www.lreasury.gov/resource- 
ccnter/lax-policy/trcatics/Pages/treatics.aspx; and IRS list of “United States Income Tax Treaties 
- A to Z”, http://u^w.irs.gov/Busincsses/Intcmational-Businesses/Unitcd-Statcs-Income-Tax- 
Treaties— A-to-Z. 

For the text of the U.S. Model Income Tax Convention, see the IRS website, 
http;//www, irs.gov/Businesses/Intcmational-Businesscs/Unitcd-States-Model — Tax-Treaty- 
Documents (providing the text and a technical explanation for 1996 and 2006 versions of the 
Model Convention). 

The provisions and organization of the U.S. model convention, including the information 
exchange provisions in Article 26, are very similar to those in the model tax treaty promulgated 
by the OECD for use by countries around the world. See 1/28/2003 “Articles of the Model 
Convention with Respect to Taxes on Income and on Capital,” Organization for Economic Co- 
operation and Development, at 23, http://www.oecd.org/tax/treaties/l914467.pdf. 

1 1/15/2006 “2006 U.S. Model Income Tax Convention,” Internal Revenue Service, Article 26, 
at 39, http://www^irs.gov/pub/irs-trty/model006.pdf. 
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The treaty’s “may be relevant” standard for making tax information 
requests is derived from a federal statute which authorizes the IRS to 
request “any books, papers, records, or other data which may be relevant 
or material” to an investigation.'^ That tax inquiry standard has been 
examined and upheld by the U.S. Supreme Court."’ 

The model Article 26 also requires the treaty partners to protect the 
confidentiality of any information received under the treaty and to 
disclose the information only to persons, administrative bodies, and 
courts involved in tax administration. It permits a treaty partner to 
refuse to share information in certain limited circumstanees, such as if 
obtaining the information would be at variance with the country’s laws. 
At the same time, it requires the parties to provide requested information 
whether or not the person at issue is a resident or citizen of either 
country, whether or not the matter is of interest to the country being 
asked to supply the information, and whether or not the matter would 
constitute a violation of the tax laws of the countiy responding to the 
request. In addition, the model Article 26 requires the treaty parties to 
provide each other with requested information regardless of laws or 
practices relating to bank secrecy. 

The United States has also signed dozens of TIEAs with other 
countries containing information exchange provisions similar to those in 
the model Article 26.'^ Those TIEAs typically include more detailed 
provisions on exchanging tax information, including what information 
must be provided by the requesting country and as well as the 
responding country. The United States began entering into TIEAs after 
enactment of a 1 983 law authorizing the U.S. Treasury Department to 
negotiate bilateral or multilateral tax information exchange agreements 
with certain countries in the Caribbean and Central America.'* TIEAs 
became increasingly popular after the OECD published a model TIEA in 


26 U.S.C. § 7602 {a)(l). 

See United States v. Arthur Young & Co. . 465 U.S. 805, 814 (1984) (holding that the “may be 
relevant” standard reflects Congress' express intention to allow the IRS to obtain “items of even 
potential relevance to an ongoing investigation, without reference to its admissibility”(emphasis 
in original)). 

See “Inspection of the Exchange of Information Process at the Plantation, Florida, Office,” 
prepared by the Treasury Inspector General for Tax Administration, No. 2012-IE-R006 (July 25, 
2012), at 3, http://www.treasury.gOv/tigta/iereports/2012reports/2012IER006fr.pdf. For a list of 
U.S. -signed TIEAs, see the U.S. Treasury Department’s Resource Center, “Treaties and TIEAS,” 
http://www.treasury.gov/resource-center/tax-poncy/trcatics/Pages/treaties.aspx. 

See Caribbean Basin Initiative of 1983, P.L. 98-67, 97 Slat. 396, at § 222 
http://uscode.house.gOv/statutes/I983/I983-098-0067.pdf See also 26 U.S.C. §§ 274(h)(6)(C). 
This statutory framework initially authorized the Treasury Secretary to conclude agreements 
with countries in the Caribbean Basin (thereby qualifying such countries for certain benefits 
under the Caribbean Basin Initiative) but later expanded this authority to conclude TIEAs with 
any country. 
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2003,'^ encouraged countries around the world to use bilateral and 
multilateral TIEAs to combat cross border tax evasion, and increasingly 
used the willingness of a jurisdiction to enter into TIEAs as an indicator 
for avoiding its designation as an uncooperative tax haven. 

A few countries that have resisted signing either a tax treaty or a 
TIEA with the United States have instead entered into tax information 
exchange arrangements as part of a Mutual Legal Assistance Treaty 
(MLAT).^’ MLATs typically establish the parameters for the signatory 
countries to cooperate in criminal investigations and prosecutions. By 
using this mechanism to respond to tax information requests, the 
signatory country agrees to provide tax information only in criminal tax 
matters. Since most U.S. tax matters are handled in civil rather than 
criminal proceedings, this approach severely restricts tax information 
exchanges between the two countries.^" 

A recent U.S. Government Accountability Office (GAO) study 
examined how the United States utilized its tax treaties, TIEAs, and 
MLATs to combat offshore tax evasion. GAO found that the United 
States had used the agreements to establish automatic information 
exchanges with 25 foreign jurisdictions that, in 2010 alone, provided the 
IRS with about 2. 1 million data items.^^ GAO also determined that, over 
the five year period from 2006 to 2010, the IRS had made a 
comparatively limited number of requests for information about 
specified taxpayers, initiating a total of about 900 such requests, ranging 
from a low of 165 to a high of 236 requests per year. Each of those 
requests could refer to one or multiple taxpayers. GAO further noted 
that the U.S. request activity was concentrated among a small group of 
countries, and that about 700 of the 900 requests made by the IRS 
involved a single foreign jurisdiction, which was not named in the report 
due to IRS confidentiality rules. GAO also observed that the median 
time to resolve a U.S. request for information was 149 days, or about 
five months. Together, the data indicated that the IRS made relatively 
few international requests for information, perhaps in part because of the 
time consuming process involved. 


For the text of the OECD mode! TIEA, see OECD website, “Agreement on Exchange of 
Information on Tax matters,” http://www.oecd.org/ctp/exchange-of-tax' 
infomiation/20822 1 5.pdf. 

See discussion of OECD initiative on uncooperative tax havens, infra. 

Some countries have both a MEAT and a tax treaty or tax information exchange agreement 
with the United States. 

A 2007 OECD assessment of 82 countries found that 1 7, all known tax havens, had limited 
their participation in tax information exchanges to criminal tax matters. See “Tax Co-operation: 
Towards a Level Playing Field - 2007 Assessment by the Global Forum on Taxation,” Report 
No. ISBN-978-92'64-03902-5 (October 2007). 

“Tax Administration: IRS’s Information Exchanges with Other Countries Could Be Improved 
through Better Performance Infonnation,” prepared by GAO, Report No. GAO-1 1-730 (Sept. 
2011 ). 
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Qualified Intermediary Program. In addition to seeking 
information from foreign tax authorities, in 2000, the United States 
launched a major initiative called the Qualified Intermediary (QI) 
Program to obtain information from foreign financial institutions.^'' The 
QI Program, which was launched in 2000 and took effect in 2001, was 
designed to encourage foreign financial institutions voluntarily to report 
to the IRS U.S. -connected payments deposited into foreign accounts and 
to withhold and remit taxes on that income as required by U.S. tax law. 
Although thousands of foreign financial institutions eventually 
participated in the QI Program, program limitations and flaws led to 
abuses and minimal disclosures to the IRS. 

The QI Program focused primarily on U.S. source income. U.S. 
source income refers to income that originates in the United States, such 
as dividends paid on U.S. stock; capital gains paid on sales of U.S. stock 
or real estate; royalties paid on U.S. assets; rent paid on U.S. property; 
interest paid on U.S. deposits; and other types of “fixed, determinable, 
annual, or periodic income.”^* Most of this income, when paid to a U.S. 
person, is taxable; most of it is not taxable when paid to a non-U. S. 
person, in an attempt to attract foreign investment to the United States.^’ 

The QI Program sought to enlist foreign financial institutions in the 
U.S. effort to collect U.S. taxes owed on U.S. source income, by offering 
participating institutions reduced paperwork and reduced disclosure 
obligations. The QI Program applied only to foreign financial 
institutions that bought and sold U.S. securities on behalf of their clients 
through securities accounts opened at U.S. financial institutions.^* U.S. 
Treasury regulations, which took effect in 2001 , required U.S. financial 
Institutions to withhold 30% of the income earned on U.S. investments 
maintained in a foreign financial account, unless the foreign financial 
institution provided the U.S. withholding agent with the names of the 


For more information about the QI Program, see 26 U.S.C. §§ 1441-43; Treas. Reg. § 1.1441- 
1(e)(5); and Revenue Procedure 2000-12, 2000-4 LR.B. 387, http://www.irs.gov/pub/irs-drop/rp~ 
00-I2.pdf. 

The QI Agreement also required the reporting of two other categories of income: (1) proceeds 
from the sale of non-U. S. securities if the sale was effected by a broker within the United States; 
and (2) foreign source income, such as dividends, interest, rents, royalties or other fixed, 
determinable, annual, or periodic income, if that foreign income was paid in the United States. 
See Treas. Reg. §§ 1.6045-l(a)(l), 1.6042-3(b), 1.6049-5(b)(6); “U.S. Tax and Reporting 
Obligations for Foreign Intermediaries’ Non-U.S. Securities,” 47 Tax Notes IntT 913 (9/3/2007). 

See, e.g., “Fixed, Determinable, Annual, Periodical (FDAP) Income,” prepared by IRS, 
http ://www.irs.gov/IndividuaIs/Intemational-Taxpayers/Fixed,-Detemiinable, -Annual, - 
Periodical-(FDAP)-Income. 

An exception is U.S. stock dividend income, which is taxable even when paid to a non-U.S. 
person. 

^ Since almost all U.S. securities are denominated in U.S. dollars and sold through U.S. 
financial accounts, virtually all foreign financial institutions active in the U.S. securities markets 
were eligible to participate in the QI Program. 



136 


17 

beneficial owners of the accounts.^’ In effect, those regulations required 
foreign financial institutions doing business with U.S. financial 
institutions to disclose their clients by name or risk 30% of their client’s 
income being withheld by the U.S. financial institution. Even facing 
that 30% penalty, however, many foreign financial institutions were 
reluctant to disclose client names, not only because it invited the U.S. 
financial institution to compete for their clients, but also because it 
undermined bank secrecy. The QI Program was designed, in part, to 
resolve that dilemma for foreign financial institutions. 

To participate in the QI Program, a foreign financial institution had 
to voluntarily sign a standardized agreement with the IRS.^° By signing 
the agreement, the foreign financial institution would act as the U.S. 
withholding agent for its clients and to comply with the withholding 
obligations set out in U.S. tax law for clients with U.S. source income. 

In addition, the institution agreed to put “Know-Y our-Customer” 
procedures in place to identify the beneficial owners of its accounts so 
that it could identify all accountholders. 

To cariy out its withholding obligations, the foreign financial 
institution agreed to obtain a W-9 or W-8 Form from all of its clients 
who bought or sold U.S. securities through any account for which the 
foreign financial institution was a designated QI participant. Those 
forms, which each client was required to complete and provide to the 
foreign financial institution, identified the client as either a U.S. or non- 
U.S. person.^' For every client who completed a W-9 Form - indicating 
the client was a U.S. person - the foreign financial institution agreed to 
file an annual, individualized 1 099 Form with the IRS, reporting the 
client’s name, taxpayer identification number, and all “reportable 
payments” made to the client’s accounts.^^ In contrast, for every non- 


Sec Treasury Regulations 1.1441-1, et seq., adopted inX.D. 8881,2000-1 C.B. 1158 
(5/5/2000). 

For a copy of the model QI agreement, see Rev. Proc. 2000-12, hltp://www.irs.gov/pub/irs- 
drop/rp-00-12.pdf- 

W-9 Forms must be filed for “U.S. persons,” defined as U.S. citizens and U.S. resident aliens; 
corporations, partnerships, and associations organized under U.S. law; domestic estates; and 
domestic trusts. See W-9 Form, Request for Taxpayer Identification Number and Certification 
(Rev. 08-2013), General instructions, http://www.irs.gov/pub/irs-pdf/iw9.pdf. W-9 Forms ask 
an accountholder to provide their name, address, account numbers, and Taxpayer Identification 
Number (TIN). W-8 Forms are filed for non-U.S. persons. W-8BEN Forms are filed for non- 
U.S. persons who beneficially own an account opened in the name of an intermediary, such as a 
bank, attorney, trustee, corporation, trust, or foundation. See Instructions for W-8BEN Form, 
Certificate of Foreign Status of Beneficial Owner for United States Tax Withholding (Rev. 2- 
2006), http://www.irs.gov/pub/irs-pdf/iw8ben.pdf. On the W-8BEN form, the nominal 
accountholder is supposed to identify the true owner of the assets, the so-called “beneficial 
owner,” by providing, among other details, the owner’s name, country of residence, and, as 
required, U.S. taxpayer identification number. Sec W-8BEN form, Certificate of Foreign Status 
of Beneficial Owner for United States Withholding, http://www.irs.gov/pub/irs-pdf/fw8ben.pdf. 

“Reportable payments” include several categories of income: (1) “reportable amounts,” which 
are U.S. source payments such as interest, dividends, rents, royalties and other fixed, 
determinable, annual, or periodic income; (2) sales of foreign securities if effected in the United 
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U.S. person filing a W-8 or W-8BEN Form, the foreign financial 
institution was excused from filing an individualized 1042S Form 
reporting the account information to the IRS. Instead, QI participants 
were allowed to pool all of its non-U.S. clients’ reportable payments, 
aggregate the total amounts in various categories such as by dividend 
income, interest, or capital gains, and then file a single 1042 Form for 
each category of income — called “pooled reporting.” The foreign 
financial institution was required to calculate the total amount of tax 
withheld for each pooled category, and remit the withheld taxes to the 
IRS on an aggregated basis. 

The pooled 1042 Forms filed by QI participants did not contain 
any client names or client-specific information; instead each form 
contained a single aggregate figure for a single category of income paid 
by the foreign financial institution during the year to all of its non-U.S. 
accountholders that traded U.S. securities. The foreign financial 
institution was also allowed to remit the withheld taxes in aggregated 
amounts to the IRS, with no breakdown for individual clients. For 
example, in the case of U.S. stock dividends, the QI participant could 
report the total amount of dividend payments made to all of its non-U.S. 
accountholders during the year on a single 1042 Form, and remit 30% of 
that total to the IRS, without providing any client-specific information. 
The practical effect was to preserve bank secrecy for non-U.S. 
accountholders, since the foreign financial institution was under no 
obligation to disclose any client names. 

Because U.S. securities transactions are bought and sold in U.S. 
dollars, foreign financial institutions are required to execute U.S. 
securities transactions through dollar accounts at U.S. financial 
institutions. If a foreign financial institution also participated in the QI 
Program, it could designate those accounts as “QI Accounts.” If the 
foreign financial institution did not participate in the program, it had 
only “Non-QI” or “NQI Accounts.” Foreign financial institutions were 
required to designate each securities account they maintained with a 
U.S. financial institution as either a QI or NQI Account. With both 
types of accounts, the foreign financial institution was required to track 
the dividends derived from U.S. securities and other reportable payments 
made to individual client accounts. With a NQI Account, the foreign 
financial institution was also required to provide individual client names 
and account information to the U.S. financial institution, which in turn 
reported and remitted the withholding taxes to the IRS. But with a QI 
Account, the foreign financial institution could submit to the IRS forms 
using pooled reporting and aggregate withholdings, without any client- 


States; and (3) foreign-source interest, dividends, rents, royalties, or other fixed, dcteiTninable, 
annual, or periodic income, if paid in the United States. See, e.g., “U.S. Tax and Reporting 
Obligations for Foreign Intermediaries’ Non-U.S. Securities,” 47 Tax Notes Inf 1 913 (9/3/2007). 
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specific information, shielding their client names from the IRS (and their 
American competitors) while maintaining access to the lucrative U.S. 
securities market. 

To ensure that the program was operating as intended, QI 
participants were required to agree to an auditing regime. Generally, QI 
audits were conducted by external auditors chosen by the QI participant. 
To maintain client secrecy, the IRS agreed to forego access to the raw 
information reviewed by the external auditor, but did set the audit 
parameters, reviewed the auditor qualifications, and determined whether 
the auditor faced any impediments to accurately review the QI 
participant’s performance. Audits were required in the second and fifth 
years of the QI agreement, with audit reports remitted to the IRS. If an 
audit report raised concerns within the IRS, a second phase audit was 
required, focusing on the areas of concern. If the concerns continued, a 
third phase could be ordered. According to a December 2007 review of 
the QI Program by GAO, “high rates of documentation failure, 
underreporting of U.S. source income, and under withholding” were the 
three most common reasons for third phase reviews.” Failure to 
satisfactorily resolve the concerns - or submit timely-filed audit reports 
- could lead to termination of the relevant QI agreement. 

From the inception of the QI program until 2008, about 7,000 
foreign financial institutions signed QI agreements and participated in 
the program.^'* Due to mergers, withdrawals, and terminations, the IRS 
estimated that, by 2008, about 5,500 QI agreements were active and that, 
since its inception, about 100 foreign financial institutions had been 
involuntarily terminated from the QI program,” 

By 2007, evidence was emerging that some foreign financial 
institutions had been manipulating their QI reporting obligations to 
avoid reporting U.S. client accounts to the IRS. In its 2007 study, for 
example, GAO noted that QI reporting could be avoided in a number of 
ways. Since the QI reporting obligations attached only to accounts 
holding U.S. securities, a U.S. accountholder could avoid them simply 
by avoiding the purchase of U.S. securities. GAO also noted that if a 
U.S. person formed a foreign corporation and opened a foreign bank 
account in the name of that corporation, foreign banks could treat those 
accounts as non-U.S. accounts that were outside QI disclosure 
requirements.^® GAO explained: 


12/2007 “Tax Compliance: Qualified Intermediary Program Provides Some Assurance That 
Taxes on Foreign Investors are Withheld and Reported, but Can Be Improved,” prepared by the 
Government Accountability Office, at 26, (hereinafler “2007 GAO Report on QI Program”). 

Subcommittee briefing by the IRS (5/9/08) (regarding the QI Program). 

“ Id. 

2007 GAO Report on Qi Program, at 21. 
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“Under current U.S. tax taw, corporations, including foreign 
corporations, are treated as the taxpayers and the owners of assets 
of their assets and income. Because the owners of the corporation 
are not known to [the] IRS, individuals are able to hide behind the 
corporate structure.”^^ 

GAO warned that the consequence under the QI Program was that “U.S. 
persons may evade taxes by masquerading as foreign corporations.”^* 

GAO also warned: “Even if withholding agents leam[ed] the 
identities of the owners of foreign corporations while carrying out their 
due diligence responsibilities, they do not have a responsibility to report 
that information to IRS.”*^ GAO observed that, to the contrary, “IRS 
regulations permit withholding agents (domestic and QIs) to accept 
documentation declaring corporations’ ownership of income at face 
value, unless they have ‘a reason to know’ that the documentation is 
invalid.”"*^ GAO observed that, while the QI agreement “implicitly” 
required foreign financial institutions to use their Know-Your-Customer 
documentation to assess the validity of a W-8 certificate, there was no 
requirement that foreign corporations beneficially owned by U.S. 
persons be treated as U.S. accountholders that should be disclosed to the 
IRS.'" 

In 2008, this Subcommittee held a hearing exposing how two 
major international banks, UBS AG, a Swiss bank that was also one of 
the largest banks in the world, and LGT, a bank owned by the royal 
family of Liechtenstein, used loopholes to circumvent their QI reporting 
obligations and, from 2001 to 2007, avoided reporting tens of thousands 
of U.S. client accounts with billions of dollars in undeclared assets,"*^ 
The Subcommittee presented evidence that, among other actions, the 
banks had helped some U.S. clients engage in a massive sell-off of their 
U.S. securities; helped others establish offshore structures to assume 
nominal ownership of their accounts and treated tliem as non-U. S. 
accounts outside the QI reporting regime; and helped many U.S. clients 
maintain undeclared accounts despite evidence they were hiding assets 
from the IRS. Both banks later admitted wrongdoing in facilitating tax 
evasion by their U.S. clients by providing them with undeclared 
accounts. A later statement of facts in one related criminal case 
contained this conclusion: “By concealing the U.S. clients’ ownership 
and control in the assets held offshore, [the defendant], the Swiss Bank, 


”ld. 

Id. in “Highlights” section summarizing report. 

^Ud. at 21-22. 

Id. at 22. 

Id. at 12, 22. 

“Tax Haven Banks and U.S. Tax Compliance,” hearing before the Permanent Subeommittee 
on Investigations, S. Hrg. 1 10-614 (July 17 and 25, 2008). 
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its managers and bankers evaded the requirements of the Q.I. program, 
defrauded the IRS and evaded United States income taxes,”'’^ 

FATCA Automatic Disclosures. After learning in 2008, from the 
UBS, LGT, and other cases, of the extent of U.S. client use of hidden 
foreign bank accounts to evade U.S. taxes, in 2010, Congress enacted 
legislation to obtain information about foreign financial accounts held by 
U.S. persons, entitled the Foreign Account Tax Compliance Act 
(FATCA). Sponsored by Congressman Charles Rangel and Senator 
Max Baucus, FATCA required foreign financial institutions either to 
agree to disclose to the United States foreign accounts held by U.S. 
persons or begin incurring a 30% withholding tax on all investment 
income received from the United States. 

Set up to take effect in stages with the first steps in 2013, the law is 
designed to require a wide array of foreign financial institutions, 
including banks, broker-dealers, investment advisers, hedge funds, 
private equity funds, and others, to disclose certain accounts held by 
U.S. persons or incur the 30% withholding tax otherwise imposed by 
FATCA. Participating foreign financial institutions will have to provide 
annual disclosures of accountholder names and basic account 
information, including account balances. If a recalcitrant U.S. 
accountholder is able to block disclosure of the required information or 
if a foreign financial institution accountholder declines to participate in 
FATCA, the FATCA-compliant financial institution would be required 
to withhold and remit the 30% tax on any U.S. -connected payments to 
their accounts.''^ 

To implement the law, foreign governments can either permit their 
financial institutions to sign FACTA agreements directly with the IRS, 
or the government can itself enter into one of two intergovernmental 
agreements with the United States. Treasury and the IRS have made 
public the two model alternatives for the intergovernmental agreements. 
Both are designed to “facilitate the effective and efficient 
implementation of FATCA by eliminating legal barriers to participation, 
reducing administrative burdens, and ensuring the participation of all 
non-exempt financial institutions in a partner jurisdiction.”'*^ Under the 
first alternative, known as Model 1 IGA, the foreign government agrees 
to collect the specified FATCA disclosure information, including U.S. 


United States v. Birkenfeld . Case No. 08-CR-60099-ZLOCH (S.D. Fla.) Statement of Facts 
(10/06/2008) at 3, http://wwTV'.justice.gov/usao/fls/PressReleases/Attachments/080619- 
0 1 .StatementofFacts.pdf. 

FATCA was enacted as part of the Hiring Incentives to Restore Employment Act of 2010, P.L. 
111-147. 

vSee 1/17/2013 “Treasury and IRS Issue Final Regulations to Combat Offshore Tax Evasion,” 
Treasury Department Press Release, http://www.h:easury.gov/press-center/press- 
releases/Pages/tg 1 825 .aspx. 

Id. 
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accountholder names, from its financial institutions and exchange the 
information, on an automated reciprocal basis, with the United States."*^ 
Under the second alternative, known as Model 2 IGA, the foreign 
government agrees to permit its financial institutions to register with and 
supply specified FATCA disclosures directly to the IRS, with 
govemment-to-government cooperation to overcome any legal 
impediments to sharing the information.^'* As of February 2014, the 
United States has concluded IGA agreements with 22 jurisdictions and is 
negotiating agreements with many more. 

FATCA provides a much stronger disclosure regime than the QI 
Program.^" It covers all types of foreign financial firms and accounts, 
requires the disclosure of accountholder names for all covered accounts 
as well as account balances and other account specific information, 
includes accounts opened by U.S. persons in the name of an offshore 
entity or nominee, and requires foreign financial institutions to take note 
of their Know-Your-Customer and anti-money laundering information 
when determining account ownership.^' On the other hand, FATCA’s 
scope has been severely hobbled by implementing regulations which 
limit its application to foreign accounts with large dollar balances, a 
limitation with no statutory basis. The implementing regulations 
contain a number of other non-statutory restrictions that may also limit 
the usefulness of the disclosures ultimately made by foreign financial 
institutions. 


Sec “Agreement between the Government of the United State.? of America and the 
Government of [FATCA Partner] to Improve International Tax Compliance and to Implement 
FATCA,” Model lA IGA Reciprocal, Preexisting TIEA or DTC agreement (Nov. 4, 2013), 
http://www.treasury.gov/resource-cen(er/tax-poiicy/treaties/Documents/FATCA-Reciprocal- 
Model-1 A-Agreement-Preexisting-TIEA-or-DTC-l l-4-l3.pdf, The United States also offers a 
nonreciprocal version of the agreement, referred to as Model IB IGA. For the text of the Model 
IB IGA, see the Treasury website, http://www.treasury.gov/resource-center/tax- 
poIicy/treaties/Documents/FATCA-Nonreciprocal-Model-lB-Agreement-Preexisting-TIHA-or- 
DTC-ll-4-13.pdf. 

See “Agreement between the Government of the United States of America and the 
Government of [FATCA Partner] for Cooperation to Facilitate the Implementation of FATCA,” 
Model 2 IGA, Preexisting TIEA or DTC agreement (Nov. 4, 2013), 
http://www.treasury.gov/resourcc-center/tax-policy/treaties/Documents/FATCA-Model-2- 
Agreement-Preexisting-TlEA-or-DTC-1 l-4-13.pdf. Both the Model 1 and Model 2 agreements 
also have two model annexes. For the text of those annexes, see the Treasury website, 
http://www.treasury.gov/resource-center/tax-poIicy/tTeaties/Pages/FATCA.aspx. 

See 2/6/2014 “U.S. Announces Agreement with Canada to Halt Offshore Tax Evasion,” 
Treasury Department Press Release, http://w'ww.treasury.gov/prcss-center/press- 
release5/Pages/ji2285.aspx; 1 1/8/2012 “U.S. Engaging with More than 50 .lurisdictions to 
Curtail Offshore Tax Evasion,” Treasury Department Press Release, 
http;//www.treasury.gov/press-center/press-releases/Pages/tgl759.aspx. 

See, e.g., “Exporting FATCA,” Joshua D. Blank and Ruth Mason (2/2014), 142 Tax Notes, 
forthcoming; NYU Law and Economics Research Paper No. 14-05, at 3, SSRN: 
http://ssrn.com/abslract=^23 89500. 

Id. at 3-4; FATCA, § 501, codified at 26 U.S.C. § 1471. 

See Internal Revenue Bulletin 2012-8, T.D. 9567, 2/21/2012, http;//www.irs.gov/irb/2012- 
08 IRB/aiTO.html. 
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The U.S. effort to implement FATCA and establish automated 
annual account disclosures with foreign financial institutions in multiple 
countries is having a global impact. Not only are governments agreeing 
to require their financial Institutions to participate, but some countries 
have decided to establish their own FATCA-like disclosure programs to 
obtain similar information for accounts opened by their nationals. The 
European Union, for example, is considering a proposal to establish its 
own automated information exchange, while six countries have already 
agreed to participate in a pilot program. The United Kingdom has also 
entered into a similar information sharing arrangement with ten of its 
offshore territories, including Bermuda, the Cayman Islands, British 
Virgin Islands, and Channel Islands.^'* 

FATCA’s disclosure obligations and withholding tax are scheduled 
to begin taking effect in July 2014. As a first step, in August 2013, 
Treasury and the IRS began constructing a public database where 
foreign financial institutions can register their status as FATCA- 
compliant, and institutions have begun signing up.^^ The 22 
intergovernmental agreements indicate that a majority of financial 
institutions in many countries, including Bermuda, Canada, the Cayman 
Islands, France, Germany, Guernsey, Isle of Man, Japan, Jersey, 

Mexico, Switzerland, and the United Kingdom, are expected to 
participate.^® Over time, if its implementation regulations are 
strengthened and enforced, automated annual FATCA disclosures are 
designed to make it more difficult for U.S. persons to open or maintain 
foreign accounts hidden from the IRS. 

IRS Offshore Voluntary Disclosure Program. In addition to 
directing information requests to foreign governments and foreign 
financial institutions, beginning in 2009, the IRS established an Offshore 


See 6/12/2013 “Proposal for a Council Directive amending Directive 201 1/16/EU as regards 
mandatory automatic exchange of information in the field of taxation,” No. COM(2013) 348 
final, http;//ec.europa.eu/taxation_customs/resources/documents/taxation/tax_cooperation/mutual 
_assistance/direct_tax_directive/com_2013_348_en.pdf. See also 5/27/2013 “A FATCA for the 
EU?” prepared by the Library for the European Parliament. 

http;//www.europarI.europa.eu/RegData/bibiiotheque/briefing/2013/I30530/LDM_BRI(2013)13 
0530_REVl_EN.pdf. Five countries initially agreed to participate in the pilot program, France, 
Germany, Italy, Spain, and the United Kingdom. In the summer of 2013, Mexico joined the pilot 
program as its first non-European participant. See “Mexico - FATCA-like program with 
European countries,” prepared by KPMG (8/8/2013), 

https://www'.kpmg.com/global/en/issuesandinsights/articlespublications/taxnewsflash/pages/mex 

ico-fatca-like-program-with-european-countrics.aspx. 

See, e.g., “G8; PM writes to crown dependency leaders,” letter prepared by UK Prime Minister 
David Cameron to the heads of ten British crown dependencies and overseas territories 
(5/20/2013), https://www.gov.uk/govemment/news/g8-pm-writes-to-crown-dependency-leaders. 

The public database will be available starting in June 2014. See “FATCA FFI List Resources 
and Support Information,” Internal Revenue Service (last updated 12/20/2013), 
http://www.irs.gov/Businesse 5 /Corporations/FFI-List-Resources-Page. 

Treasury, Resource Center - FATCA, website, http://w'ww.treasury.gov/resource-center/lax- 
policy/treaties/Pages/FATCA.aspx (providing link to the list of signed intergovernmental 
agreements on the U.S. Treasury's website). 
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Voluntary Disclosure Program (OVDP) to encourage U.S. taxpayers to 
disclose the existence of their offshore accounts and, using a system of 
reduced penalties that removed the threat of criminal prosecution, pay 
the back taxes, interest, and penalties they owed for evading U.S. taxes. 
As a condition to participating in the program, the IRS required 
taxpayers to provide information about the offshore banks, investment 
firms, law firms, and others that helped them hide their assets offshore. 
To date, 43,000 U.S. taxpayers have used three OVDP initiatives to 
disclose tens of thousands of offshore accounts and have paid taxes, 
interest and penalties totaling about $6 billion, a total that is expected to 
increase. 

The original OVDP initiative was established in March 2009, the 
same month that the UBS Deferred Prosecution Agreement made clear 
that, as part of that settlement, UBS would be turning over to the United 
States the names of an unspecified number of U.S. clients with 
undeclared Swiss accounts. The IRS explained the reasons for 
establishing the OVDP as follows: 

“Recent IRS enforcement efforts in the offshore area have led to an 
increased number of voluntary disclosures. Additional taxpayers 
are considering making voluntary disclosures but are reportedly 
reluctant to come forward because of uncertainty about the amount 
of their liability for potentially onerous civil penalties. In order to 
resolve these cases in an organized, coordinated manner and to 
make exposure to civil penalties more predictable, the IRS has 
decided to centralize the civil processing of offshore voluntary 
disclosures and to offer a uniform penalty structure for taxpayers 
who voluntarily come forward. These steps were taken to ensure 
that taxpayers are treated consistently and predictably.”^* 

After the OVDP was announced, many U.S. taxpayers used the program 
to disclose their offshore accounts out of concern that UBS would 
disclose their identities to settle the U.S. criminal charges against the 
bank and the John Doe summons seeking names of UBS clients with 
undeclared Swiss accounts.'’^ 

To participate in the program, taxpayers were required to complete 
an initial form with information about their offshore accounts. That 
information was used by the IRS Criminal Investigation Division to 
determine if the taxpayer’s name had already been obtained by the IRS 
from UBS or another source. If the IRS already had the taxpayer’s 
information prior to the initial contact, the taxpayer was not allowed into 


” Subcommittee briefing by the U.S. Department of Justice (12/1 7/2013). 

“Voluntary Disclosure: Questions and Answers,” IRS document (9./21/2009). 

See, e.g., “UBS Clients Seek Amnesty on U.S. Taxes,” Wall Street Journal . Carrick 
Mollenkamp and Evan Perez (1 1/24/2008), 
http://online.wsj.com/news/articles/SB1227479793I8351549. 
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the program and remained subject to criminal prosecution. However, if 
the taxpayer’s information was previously unknown to the IRS, the 
taxpayer was allowed into the program upon supplying additional 
specific account information. That information included providing the 
name of the bank that held the account, the account balance, potential 
unreported income, when the account was opened, the purpose of the 
account, the accountholder’s contacts at the bank, and the names of 
anyone who assisted the taxpayer in any capacity regarding the account. 

Once the IRS Criminal Division obtained the required information 
from the taxpayer and cleared the taxpayer to participate in the program, 
the account information was forwarded to a central location where it was 
logged and analyzed by a different IRS division. That division then 
contacted the taxpayer to resolve their tax liability. In addition to the 
back tax and interest due, the taxpayer was subject to a pre-determined 
set of penalties for failing to file a “Report of Foreign Bank and 
Financial Accounts” (FBAR) with the U.S. Government. The FBAR- 
related penalty under the 2009 OVDP was 20% of the highest aggregate 
value of the financial account between 2003 and 2008. In limited 
situations, the penalty was reduced to 5%. 

The first OVDP initiative closed in October 2009, after accepting 
over 15,000 participants who eventually paid back taxes, interest and 
penalties totaling more than $3.4 billion.^® In 201 1, as U.S. 
investigations into additional Swiss banks intensified, some taxpayers 
sought to reopen the OVDP. A second OVDP initiative was launched in 
2011, with penalties that were higher than the first initiative, but still 
below statutory levels. During the second initiative, taxpayers again had 
to undergo an initial analysis to determine whether their names were 
already known to the IRS. If not, they could qualify for one of two 
reduced penalty rates, depending upon an IRS analysis that took into 
account a number of factors, including whether the taxpayer appeared to 
have intentionally evaded taxes by keeping their offshore account hidden 
from the U.S. Government. The reduced penalties imposed either a 5% 
or 12.5% penalty, based on the highest aggregate value of the financial 
account. The program also increased the maximum penalty from 20% 
during the 2009 initiative to 25%. The 201 1 initiative closed in 
September 2011, after attracting another 18,000 participants.®' 

When the 2011 OVDP ended, IRS Commissioner Doug Shulman 
released information about the more than 30,000 offshore accounts that 
had been disclosed in connection with the two OVDP initiatives. He 
observed: “By any measure, we are in the middle of an unprecedented 
period for our global international tax enforcement efforts. We have 
pierced international bank secrecy laws, and we are making a serious 

“IRS Offshore Programs Produce .$4.4 Billion to Date for Nation’s Taxpayers; Offshore 
Voluntary Disclosure Program Reopens,” IRS Press Release No. IR-2012-5 (1/9/2012). 

Id. 
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dent in offshore tax evasion.”*^ The IRS later announced that the two 
OVDP initiatives had together obtained information from 33,000 
taxpayers with undeclared offshore accounts and collected back taxes, 
interest, and penalties totaling about $4.4 billion, with more expected as 
taxpayers continued to settle their cases. 

Due to strong continuing public interest, in January 2012, the IRS 
opened a third OVDP initiative which remains open today. The third 
initiative again raised the highest penalty rate, from 25% to 27.5%, 
while keeping in place the lower penalties of 5% and 1 2.5% for 
taxpayers who qualified for them. The 2012 initiative also introduced a 
“streamlined” option for “low risk” nonresidents.^^ The IRS announced 
that the program would “be open for an indefinite period,” but could 
close or change its terms without notice.*’'* In 2013, the program was 
the subject of criticism by the IRS Taxpayer Advocate for “draconian” 
penalties and burdensome reporting requirements.*’^ As of December 
2012, 39,000 taxpayers had disclosed offshore accounts through the 
three OVDP initiatives and paid $5.5 billion, with additional funds 
coming in as more taxpayers resolved their tax liability.*’® 

The IRS has indicated that the OVDP filings have provided the 
United States with a treasure trove of information that could be used to 
clamp down on offshore tax evasion. To date, however, very little 
analysis of that information has been made public. In March 2013, the 
General Accountability Office (GAO) issued a report on the OVDP 
program.®’ As part of that effort, GAO analyzed about 10,500 OVDP 
filings submitted by taxpayers under the 2009 initiative. GAO 
determined that, in the 2009 initiative, the median offshore account 
amount was $570,000, while accounts with penalties greater than $1 
million represented only about 6% of the cases, but accounted for almost 
half the penalties. 

At the request of the Subcommittee, GAO also recently made 
public its analysis of the foreign bank account reports, known as FBARs, 
filed by participants in the 2009 OVDP initiative as part of their 
disclosure obligations.®* GAO found that the participants had together 

“IRS Shows Continued Progress on International Tax Evasion,” IRS Pres.s Release No. IR- 
2011-94 (9/15/2011). 

See 2013 Annual Report to Congress - Volume One, Taxpayer Advocate Service, 
‘‘OFFSHORE VOLUNTARY DISCLOSURE: The IRS Offshore Voluntary Disclosure Program 
Disproportionately Burdens Those Who Made Honest Mistakes,” at 232. 

“IRS Offshore Programs Produce $4.4 Billion to Date for Nation’s Taxpayers: Offshore 
Voluntary Disclosure Program Reopens,” IRS Press Release No. IR-2012-5 (1/9/2012). 

See 20 1 3 Annual Report to Congress - Volume One, Taxpayer Advocate Service, 
“OFFSHORE VOLUNTARY DISCLOSURE: The IRS Offshore Voluntary Disclosure Program 
Disproportionately Burdens Those Who Made Honest Mistakes.” 

66 “Offshore Tax Evasion: IRS Has Colleeted Billions of Dollars, but May be Missing Continued 
Evasion, ”No. GAO-13-318 (3/27/2013). 

Id. 

68 Offshore Voluntary Disclosure Program: 2009 Participation by State and Location of 

Foreign Bank Accounts,” Letter No. GAO-i4-265R (1/6/2014). 
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filed over 12,800 FBARs, each of which disclosed one or more offshore 
accounts. Of that total, GAO determined that about 5,400 or 42% 
reported at least one account in Switzerland. The next highest country 
total was the United Kingdom with only about 1,000 accounts. GAO 
also determined that U.S. taxpayers across the country filed those 
FBARs, with the most FBARs filed by taxpayers in the five states with 
generally the largest populations, California (about 2,500 or 24% of the 
FBARs), New York (about 1,800 or 18% of the FBARs), Florida (about 
1,000 or 10% of the FBARs), New Jersey (about 630 or 6% of the 
FBARs), and Texas (about 500 or 5% of the FBARs). No comparable 
analysis has yet been performed for FBARs filed in connection with the 
2011 or 2012 OVDP initiatives. Nor has any analysis been made public 
regarding other types of information provided by OVDP participants. 

The OVDP continues to provide valuable information for the 
United States in its efforts to combat offshore tax abuse, although it is 
far from clear that effective use is being made of the information 
generated. For taxpayers, it continues to offer a useful alternative to 
report undeclared offshore accounts that, potentially, number in the 
millions. According to the Taxpayer Advocate, “While 7.6 million U.S. 
citizens reside abroad and many more U.S. residents have FBAR filing 
requirements, the IRS received only 807,040 FBAR submissions in 
2012,” signaling “significant information reporting noncompliance.”®’ 

B. Multinational Tax Efforts To Combat Hidden Foreign 
Accounts 

The United States is using tax exchange agreements, the QI 
Program, and FATCA to combat offshore tax evasion by U.S. taxpayers 
using hidden offshore accounts. It has also participated in multilateral 
initiatives undertaken by the international community to protect itself 
from offshore tax abuses and tax haven banks that, knowingly or 
unknowingly, have facilitated tax dodging by nonresidents. Among the 
most important of these initiatives are G8 and G20 efforts to stop cross 
border tax evasion, and OECD efforts to expand tax information 
exchange agreements and combat uncooperative tax havens. 

G8 and G20 Efforts. In recent years, two key multilateral 
organizations in which the United States participates, the Group of 8 
(G8) and Group of 20 (G20), have strengthened international 
cooperative efforts to combat cross border tax dodging. 


®2013 Annual Report to Congress - Volume One, Taxpayer Advocate Service, “OFFSHORE 
VOLUNTARY DISCLOSURE: The IRS Offshore Voluntary Disclosure Program 
Disproportionately Burdens Those Who Made Honest Mistakes,” at 229. 
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The G8, which assumed its current form in 1998, is composed of 
the governments of eight of the world's largest national economies, 
whose heads of state meet annually 7° The G8 presidency rotates 
annually among its members, and the holder of the presidency sets the 
G8 agenda for the year, hosts the annual summit, and determines what 
ministerial meetings will take place. The G20 is formally known as the 
Group of Twenty Finance Ministers and Central Bank Governors, and 
hosts meetings of finance ministers and central bank governors from 19 
major economies plus the European Union. Formed to address 
international financial issues, the G20 held its inaugural meeting in 
1999, and the relevant finance ministers and central bank governors have 
continued to meet regularly. The G20 chair rotates annually and is 
selected from five regional groupings of its member countries. 

Beginning in 2008, the G20 heads of state also began to meet on a 
regular basis, and now hold annual summits. 

Over the past decade, the G8 and G20 have become increasingly 
vocal about tackling cross border tax evasion, especially through tax 
havens. In 2004, for example, the G20 finance ministers and central 
bank governors issued a communique supporting tax information 
exchanges across international borders: 

“We reaffirmed our commitment to fight the abuse of the 
international financial system in all forms. To this end, we have 
committed ourselves to the high standards of transparency and 
exchange of information for tax purposes that have been developed 
by the OECD’s Committee on Fiscal Affairs as set out in the 
attached statement. We will work to implement the high standards 
of transparency and effective exchange of information through 
legal mechanisms such as bilateral information exchange treaties, 
and we also call on those financial centres and other jurisdictions 
within and outside the OECD which have not yet adopted these 
standards to follow our lead and take the necessary steps, in 
particular in allowing access to bank and entity ownership 
information.”’’ 

In 2005 and 2006, the G8 heads of state made similar statements.” 


The origin of the Group of S is a 1975 summit attended by representatives of six governments, 
France, Italy, Japan, West Germany, the United Kingdom, and the United States, leading to the 
name, Group of Six or G6. The following year Canada joined the group, producing the Group of 
7. In 1998, Russia joined the group which then became known as the G8. The European Union 
is also represented within the G8 but cannot host or chair summits. 

1 1/21/2004 “G20 Communique-Meeting of Finance Ministers and Central Bank Governors, 
Berlin, 20-21 November 2004,” , at 1|9, http://www.g20.uloronto.ca/^ministerials.html#2004. 

See 7/2005 “The Gleneagles Communique,” G8 Communique, at 1il4(i), 
http://www.g8.utoronto.ca/summit/2005gleneagles/communique.pdf.; 7/17/2006 “G8 Chair's 
Summary, St. Petersburg,” G8 Communique, 
http://www.g8.utoronto.ca/summit/2006slpetersburg/sunimary.html. 
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In 2008, after the UBS and LOT scandals sparked international 
outrage about tax haven banks helping high net worth individuals evade 
the taxes needed to prop up banks during the financial crisis, the G20 
intensified its focus on tax haven abuses. Among other actions, the G20 
supported efforts by the OECD to promote the exchange of tax 
information across borders upon request, issue a list of uncooperative tax 
havens, and impose sanctions on jurisdictions that impeded tax 
enforcement. 

After a number of previously reluctant countries announced that 
they would adopt the OECD’s standards for responding to specific 
requests for information to combat cross border tax evasion, the G20 
heads of state issued ajoint communique at an April 2009 summit 
declaring; “The era of bank secrecy is over.” The leaders also 
announced ajoint commitment to identify and take action against 
uncooperative tax havens: 

“In particular, we agree ... to take action against non-cooperative 
jurisdictions, including tax havens. We stand ready to deploy 
sanctions to protect our public finances and financial systems. The 
era of banking secrecy is over. We note that the OECD has today 
published a list of countries assessed by the Global Forum against 
the international standard for exchange of tax information.”^ 

Later in 2009, the G20 leaders held a second summit and issued a 
declaration that again addressed tax haven issues and warned of taking 
sanctions against uncooperative jurisdictions: 

“Our commitment to fight non-cooperative jurisdictions (NCJs) 
has produced impressive results. We are committed to maintain 
the momentum in dealing with tax havens, money laundering, 
proceeds of corruption, terrorist financing, and prudential 
standards. ... The main focus of the [OECD’s Global Forum on 
Transparency and Exchange of Information] ’s work will be to 
improve tax transparency and exchange of information so that 
countries can fully enforce their tax laws to protect their tax base. 
We stand ready to use countermeasures against tax havens from 
March 2010.”^'* 

After U.S. enactment of FATCA, by 2013, G20 and G8 world 
leaders announced their support for automated tax information 

^^4/2/2009 “London Summit-Leaders’ Statement, 2 April 2009,” G20 Communique, at 4, 
htlp://www.g20.utoronto.ca/2009/2009communique0402,pdf. See also 4/2/2009 “Declaration on 
Delivering Resources Through the International Financial Institutions, London Summit, 2 April 
2009,” hltp://www.g20.utoronto.ca/2009/2009de!ivery.pdf; “Obama Plays Peacemaker in 
French-Chinese Smackdown Over Tax Havens,” ABC News Political Punch Blog . Huma Khan 
(4/2/2009), http;//blogs.abcnews.com/politicalpunch/2009/04/source-obama-pl.html. 

9/25/2009 “Leaders’ Statement: The Pittsburgh Summit,” at 15, http://ec.europa.eu/ 
commi5sion_ 20 10-201 4/president/pd f7statenient_20090826_en__2.pdf. 



149 


30 

exchanges as the new international standard for countries combating 
cross border tax evasion. An April 2013 declaration by the G20 finance 
ministers and central bank governors meeting in Washington, D.C. 
stated in part: 

“More needs to be done to address the issues of international tax 
avoidance and evasion, in particular through tax havens, as well as 
non-cooperative jurisdictions. ... In view of the next G20 Summit, 
we also strongly encourage all jurisdictions to sign or express 
interest in signing the Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters and call on the OECD to 
report on progress. We welcome progress made towards automatic 
exchange of information which is expected to be the standard and 
urge all jurisdictions to move towards exchanging infomiation 
automatically with their treaty partners, as appropriate. We look 
forward to the OECD working with G20 countries to report back 
on the progress in developing of a new multilateral standard on 
automatic exchange of information, taking into account country- 
specific characteristics.”’^ 

At a June 2013 summit, the G8 world leaders issued a 
communique that went even farther: 

“Tax systems - essential to fairness and prosperity for all. We 
commit to establish the automatic exchange of information 
between tax authorities as the new global standard, and will work 
with the [OECD] to develop rapidly a multilateral model which 
will make it easier for governments to find and punish tax evaders. 
... We will support developing countries to collect the taxes owed 
them, with access to the global tax information they need. We 
agree to publish national Action Plans to make information on who 
really owns and profits from companies and trusts available to tax 
collection and law enforcement agencies, for example through 
central registries of company beneficial ownership.”’^ 

In September 2013, at their latest summit, the G20 leaders re- 
confirmed their commitment to automatic tax information exchange, 
calling for automated exchanges to take effect by the end of 2015: 


4/19/2013 “G20 Meeting of Finance Ministers and Central Bank Governors, Washington DC, 
April 19, 2013” at ^14, http://www.g20.utoronto.ca/2013/2013-0419-finance.html/. 

6/18/2013 “2013 Lough Erne G8 Communique,” at 1, 
https://www.gov.uk/government/upIoads/system/upioads/attachment_data/fiie/207771/Lough_Er 
ne_2013_G8_Leaders_Communique.pdf. The communique also addressed tax evasion by 
multinational corporations. For more detail on how it addressed both sets of tax issues, see 6, 
23-24. 
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“In a context of severe fiscal consolidation and social hardship, in 
many countries ensuring that all taxpayers pay their fair share of 
taxes is more than ever a priority. Tax avoidance, harmful 
practices and aggressive tax planning have to be tackled. . . . We 
commend the progress recently achieved in the area of tax 
transparency and we fully endorse the OECD proposal for a truly 
global model for multilateral and bilateral automatic exchange of 
information. Calling on all other jurisdictions to join us by the 
earliest possible date, we are committed to automatic exchange of 
information as the new global standard, which must ensure 
confidentiality and the proper use of information exchanged, and 
we fully support the OECD work with G20 countries aimed at 
presenting such a new single global standard for automatic 
exchange of information by February 2014 and to finalizing 
technical modalities of effective automatic exchange by mid-2014. 
In parallel, we expect to begin to exchange information 
automatically on tax matters among G20 members by the end of 
2015. We call on all countries to join the Multilateral Convention 
on Mutual Administrative Assistance in Tax Matters without 
further delay. We look forward to the practical and full 
implementation of the new standard on a global scale.”’^ 

This decade of G8 and G20 statements reflect not only the growing 
international consensus on the need to stop tax haven banks from 
facilitating tax evasion, but also global determination to take practical 
steps to stop abusive practices. 

OECD Uncooperative Tax Haven Initiative. In calling for action 
to stop tax haven abuses, the G8 and G20 leaders repeatedly referred to 
the work undertaken by the OECD, a coalition of 34 nations, including 
the United States, which, since 1961, has been committed to advancing 
democratic governments and market economies. Nearly 20 years ago, in 
1996, in part at the urging of the United States, the OECD launched an 
initiative to curb “harmful tax practices” that impede efforts by 
individual countries to enforce their tax laws.’* 

In 1998, the OECD issued a report which, among other matters, 
criticized tax havens that failed to cooperate with international tax 


9/6/2013 “G20 Leaders’ Declaration” after St. Petersburg summit, at 12-13 
https://www.g20.org/sites/default/files/g20_resources/library/Sainl_Petersburg_Declaration_EN 
G.pdf. See also 7/20/2013 ”G20 Communique: Meeting ofFinance Ministers and Central Bank 
Governors,” after Moscow meeting, at 18-19, 

https://www.mof.go.jP/english/internationai_policy/convention/g20/l 30720.pdf, Both the 
September and July documents also condemned and supported action to stop cross border tax 
avoidance by multinational corporations. 

See, e.g., “Fighting Offshore Tax Evasion,” OECD Centre for Tax Policy and Administration, 
http://www.oecd,org/fr/ctp/fightingoffshoretaxevasion.htm. 
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enforcement efforts by refusing to provide requested information.’’ The 
OECD defined a “tax haven” as a country with no or nominal taxation, 
ineffective tax information exchange with other countries, and a lack of 
transparency in its tax or regulatory regime, including excessive bank or 
beneficial ownership secrecy.®” In 2000, the OECD published a second 
report focused on how bank secrecy laws in many tax havens impeded 
their cooperation with international tax information requests. The report 
stated that all OECD countries should “permit tax authorities to have 
access to bank information, directly or indirectly, for all tax purposes so 
that tax authorities can fully discharge their revenue raising 
responsibilities and engage in effective exchange of information.”®' 

As a result of these two reports, in June 2000, the OECD published 
a list of 35 offshore jurisdictions that it planned to include in a 
subsequent list of “uncooperative tax havens,” unless the countries made 
written commitments to exchange information in international criminal 
tax matters by December 2003, and in international civil tax matters by 
December 2005.®’ Also in 2000, the OECD established a Global Forum 
on Taxation, with participants drawn from OECD member countries and 
non-member offshore jurisdictions, to discuss transparency and 
information exchange issues. 

In an effort to avoid being included in either the initial list of 35 
offshore jurisdictions or the OECD’s subsequent list of uncooperative 
tax havens, six countries gave the OECD signed commitment letters in 
early 2000, promising to provide effective tax information exchange in 
criminal and civil matters by the specified deadlines.®’ In response, the 
OECD omitted those countries from the list of 35 countries it published 
in 2000. Other countries provided similar commitment letters to the 


™ 1998 “Harmful Tax Competition: An Emerging Global Issue,” OECD, 
http;//www.oecd.org/tax/transparency/44430243.pdf. 

5/3/2007 Prepared testimony of OECD Center for Tax Policy Director Jeffrey Owens, 
“Offshore Tax Evasion: Stashing Cash Overseas,” hearing before the Senate Committee on 
Finance, at 5, http://www.finance.sena1e.gov/hearings/hearing/7id-elf5f3cb-c76b-6516-53fe- 
c82e289d853b. 

2000 “Improving Access to Bank Information for Tax Purposes,” prepared by the OECD, at 
14, http://www.oecd.org/tax/exchange-of-tax-information/2497487.pdf. In 2004, this standard 
was incorporated into paragraph 5 of Article 26 of the OECD Model Tax Convention on Income 
and on Capital. 

6/2000 “Towards Globa! Tax Co-operation: Progress in Identifying and Eliminating Harmful 
Tax Practices,” at 17, http://www.oecd.org/t^tr^isparency/44430257.pdf (listing the 35 tax 
havens identified by the OECD); also reprinted in the “What is the U.S. Position on Offshore 
Tax Havens?,” hearing before the Permanent Subcommittee on Investigations, S. Hrg. 107-152 
(7/18/2001), 125-152, at 140. See also chart prepared by the Subcommittee entitled, “2000 
OECD List of Offshore Tax Havens,” id., at 91. 

5/3/2007 Prepared testimony of OECD Center for Tax Policy Director Jeffrey Owens, 
“Offshore Tax Evasion: Stashing Cash Overseas,” hearing before the Senate Committee on 
Finance, at 5, http://www.finance.senate.gov/hearings/hearing/?id=elf5f3eb-c76b-6516-53fe- 
c82e289d853b. 
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OECD in 2000 and 2001, and the OECD agreed to omit them from the 
list of uncooperative tax havens being prepared. 

By 2002, 28 of the original 35 offshore jurisdictions identified by 
the OECD had committed to providing effective information exchange 
in criminal and civil tax matters by the specified dates.*'* As a result, 
only seven countries were actually named on the OECD’s official list of 
uncooperative tax havens made public in mid-2002.** 

Also in 2002, the OECD published a model tax information 
exchange agreement that countries could sign on a bilateral or 
multilateral basis to meet their commitments to tax information 
exchange.** The model agreement focused in particular on establishing 
procedures for countries supplying information in response to a specific 
request from another country. As indicated earlier, international 
organizations like the G8 and G20 issued statements of support for the 
OECD’s model agreement. 

In 2006, the OECD issued a new report assessing the legal and 
administrative frameworks for tax transparency and tax information 
exchange in 82 countries.*^ The purpose of this assessment was to help 
the OECD determine “what is required to achieve a global level playing 
field in the areas of transparency and effect exchange of information for 
tax purposes.”** In October 2007, the OECD updated its 82-country 
assessment.*^ The OECD wrote: 

“Significant restrictions on access to bank [information] for tax 
purposes remain in three OECD countries (Austria, Luxembourg, 
Switzerland) and in a number of offshore financial centres (e.g. 
Cyprus, Liechtenstein, Panama and Singapore). Moreover, a 
number of offshore financial centres that committed to implement 


“ These 28 countries were in addition to the 6 countries that, in early 2000, had committed to tax 
information exchange in civil and criminal matters to avoid being included in the list of 35 
offshore jurisdictions. 

See 4/18/2002 ‘The OECD List of Unco-operative Tax Havens - A statement by the Chair of 
the OECD’s Committee on Fiscal Affairs,” OECD Press Release 
http://wvAv.oecd.org/ctp/harmful/theoecdHstofunco-operativetaxhavens- 
astatementbythechairoftheoecdscommittceonfiscalaffairsgabricimakhloufhtm. 

See OECD Model Agreement on Exchange of Information on Tax Matters, 
http://www.oecd.org/ctp/exchange-of-tax-information/20822 1 5.pdf. This model agreement, 
with revisions adopted in 2005 and 2012, is also included in Article 26 of the OECD Model Tax 
Convention on Income and on Capital, which is similar to the U.S. Model Income Tax 
Convention. 

5/2006 “Tax Co-operation: Towards a Level Playing Field - 2006 Assessment by the OECD 
Globa! Forum on Taxation,” OECD Report No. ISBN-92-64-024077 
hltp://www.oecd.org/tax/transparency/44430286.pdf. 

Id. at 7. 

See generally, 10/2007 “Tax Co-operation: Towards a Level Playing Field -2007 Assessment 
by the Global Forum on Taxation,” OECD Report No, ISBN-978-92-64-03902-5, 
http://www.oecd.org/lax/transparency/44430309.pdf. 



153 


34 

standards on transparency and the effective exchange of 

information standards developed hy the OECD’s Global Forum on 

Taxation have failed to do so.”’” 

In March 2007, the OECD sponsored a series of meetings with 
more than 100 tax inspectors from 36 countries to discuss aggressive tax 
planning schemes seen within their jurisdictions, involving those 
involving tax havens.” 

It was in the midst of this OECD effort focusing attention on tax 
haven abuses that the UBS and LGT scandals came to light. Both banks 
were shown to have provided undeclared accounts to the nationals of 
multiple nations, sparking tax authority protests worldwide.’^ In 
response to international condemnation of their banks’ actions, 
Liechtenstein and later Switzerland announced that they would no longer 
use bank secrecy to facilitate tax evasion. Both countries also 
announced that they had decided to adopt the OECD standard for tax 
information exchange and were ready to enter into TIEAs with other 
countries.” Those announcements set off a chain reaction in other 
Jurisdictions with bank secrecy practices, and by March 2009, countries 
that included well known tax havens, including Austria, Belgium, 
Luxembourg, and Monaco, abruptly pledged for the first time that they 
would share tax information and cooperate with international tax 
enforcement. 

In September 2009, at a meeting in Mexico City, the OECD 
announced that, for the first time, all 87 countries in its Global Forum on 
Taxation and Exchange of Information had agreed to adopt the OECD 
model agreement on tax information exchange.’'* OECD Secretary- 


10/] 2/2007 “OECD reports progress in fighting offshore tax evasion, but says more efforts are 
needed,” OECD Press Release, http://www.oecd.org/general/oecdreportsprogressinfighting 
offshoretaxevasionbutsaysmoreeffortsareneeded.htm. 

See, e.g., “Offshore Financial Centers Playing Key Role In Aggressive Tax Plans, OECD 
Official Says,” BNA Daily Report for Executives (3/27/2007). 

See, e.g., “Liechtenstein tax scandal makes waves across Europe,” AFP (2/25/2008), 
http;//www.google.com/hostednews/afp/article/ALeqM5i80VpHLp9ujcf- 

HLMOmtRnQbX8hw?hl=en; “Swiss banking dispute moves up a gear,” Financial Times . Haig 
Simonian (3/23/2009), http;//www.ft,com/inti/cms/s/0/61618274-17db-l ]de~8c9d- 
0000779fd2ac.html#axzz2u5XIyg?q. 

See “The Liechtenstein Declaration,” prepared by Liechtenstein (3/12/2009), 
http://www.oecd.org/ctp/hanTiful/42826280.pdf; “Switzerland moves towards substantial 
implementation of tax information exchange,” prepared by OEDC (9/23/2009), 
http://www.oecd.org/ctp/exchange-of-tax- 

information/switzeriandmovestowardssubst antialimpIementationoftaxinformationexchange.htm. 
See also “Tax Havens Likely to be Target of G-20 Nations,” New York Times . Matthew 
Saitmarsh (3/12/2009), 

http://www.nytimcs.com/2009/03/13/business/worldbusiness/131iechtenstein.html7refmechtenst 

ein&_r-0. 

See “OECD Global Forum consolidates tax evasion revolution in advance of Pittsburgh,” 
(9/2/2009), http://www.oecd.org/ctp/harmful/oecdgIobaIforumconsolidatestaxevasion 
revolutioninadvaneeofpittsburgh.htm. 
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General Angel Gurrla said: “[W]hat we are witnessing is nothing short 
of a revolution. By addressing the challenges posed by the dark side of 
the tax world, the campaign for global tax transparency is in full flow.”^^ 
In addition to the wholesale adoption of the tax information exchange 
standards in the OECD’s model agreement, the OECD won approval to 
establish a Peer Review Group to monitor and review “progress made 
towards full and effective exchange of information” on tax matters and 
ensure that members implemented their information exchange 

■. . 96 

commitments. 

In 2010, the OECD worked with the Council of Europe to update 
the tax information exchange provisions of the Convention on Mutual 
Administrative Assistance in Tax Matters.’’ That Convention, first 
developed in 1988, was the most comprehensive multilateral instrument 
available in Europe supporting cooperative efforts to tackle tax evasion 
and avoidance.’* It was amended to bring the Convention into 
alignment with the OECD’s tax information exchange standards and 
opened it up for signature by all countries.” Since then, G8 and G20 
leaders have called on all countries to sign the Convention and 
strengthen their cooperative anti-tax evasion efforts. 

In 2012, again in response to requests from the G8 and G20, the 
OECD revised its own model tax information exchange agreement.'’’ 
The model was revised, first, to provide a solid legal foundation for 
broad-based automated exchanges of information, such as those 
envisioned by FATCA and similar disclosure regimes. Second, its 
commentary was revised to make it clear that requesting countries could 
obtain information, not only about individual taxpayers identified by 
name, but also about groups of unnamed taxpayers involved in 
misconduct, such as the unnamed U.S. persons who opened undeclared 
accounts at UBS and LGT.'” This clarification, which was made in part 
at the urging of the United States after making a similar change to its 
own model agreements, was important to make certain that the model 


“Summary of Outcomes of the Meeting of the Global Forum on Transparency and Exchange 
of Information for Tax Purposes Held in Mexico on 1-2 September 2009,” 
http;//www.oecd.org/ctp/exchange-of-tax-informatton/436 10626.pdf. 

See “Convention on Mutual Administrative Assistance in Tax Matters/’ OECD, 
http://www.oecd.org/ctp/exchange-of-tax-infoiTnation/conventiononmutualadministrative 
assistanceintaxmatters.htm. 

Id. 

See 2010 “Text of the Revised Explanatory Report to the Convention on Mutual 
Administrative Assistance in Tax Matters As Amended by Protocol,” 
http://wwvr’. oecd.org/ctp/exchange-of-tax- 
information/Explanatory_Report_ENG_%2015_04_2010.pdf. 

See “Update to Article 26 of the OECD Model Tax Convention and its Commentary,” 
(approved by the OECD Council on 7/17/2012), http://www.oecd.org/ctp/exchange-of-tax- 
infonnation/ 1 207 1 8_Article%2026“ENG_no%20cover%20(2).pdf. 

See id. at^T] 5.1 and 5.2. 
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agreements could be used to obtain the names of taxpayers with hidden 
foreign bank accounts. 

Also in 2012, the OECD launched a new “Tax Inspectors Without 
Borders” initiative to “help developing countries bolster their domestic 
revenues by making their tax systems fairer and more effective” and 
better able to “address tax base erosion, including tax evasion and 
avoidance.”'**^ The OECD committed to establishing, by the end of 
2013, an independent foundation that would deploy experts “to work 
directly with local tax officials on current audits and audit-related issues 
concerning international tax matters,” “share general audit practices,” 
and build tax capacity in developing countries.'”^ Pilot projects are now 
underway.''’'* 

In 2013, the OECD was charged by the G8 and G20 leaders with 
continuing work on a number of tax initiatives. First was developing a 
FATCA-like automated information exchange system for G20 members. 
As described in a September 2013 G20 communique, the OECD was 
chai'ged with developing “a single global standard for automatic 
exchange of information by February 2014,” and “finalizing technical 
modalities of effective automatic exchange by mid-2014,” so that G20 
members could “begin to exchange information automatically on tax 
matters among G20 members by the end of 2015.”''’^ The OECD was 
also asked to take a number of actions to combat tax avoidance and 
evasion by multinational corporations, including by developing a 
template for corporations to report their tax payments on a country-by- 
country basis, and by developing principles to determine how 
corporations should be taxed when they carry out activities in multiple 
countries.'*’® 

On February 13, 2014, the OECD released its much anticipated 
model multilateral agreement to enable countries to exchange 


^ 5/10/2012 “OECD launches Tax Inspectors Without Borders,” OECD Press Release, 
http://www.oecd.org/newsroom/taxoecdlaunchestaxinspectorswithoiitborders.htm. 

“Tax Inspectors Without Borders,” OECD, http://www.oecd.org/tax/taxinvSpectors.htm . 

Id. 

9/06/2013 “G20 Leaders’ Declaration” after St. Petersburg summit, at 12. 
https://www.g20.org/sites/defauIt/files/g20_resources/Iibrary/Saint_Petersburg_Declaration_EN 
G.pdf. 

See “About BEPS,” on the OECD website, http://www.oecd.org/tax/beps-about.htm. BEPS 
stands for “Base Erosion and Profit Shifting,” which was the subject of two OECD reports in 
201 3. The OECD website explains that the BEPS project is intended to address issues related to 
gaps in national laws that “can be exploited by companies who avoid taxation in their home 
countries by pushing activities abroad to low or no tax jurisdictions.” Id. The OECD has issued 
an “Action Plan” to “develop a new set of standards to prevent double non-taxation” by 
corporations operating in multiple countries, and “a multilateral instrument to amend bilateral tax 
treaties” to quickly implement BEPS solutions. Id. See also 5/29/2013 OECD “Declaration on 
Base Erosion and Profit Shitting,” http://www.oecd.org/tax/C-MIN(2013)22-FINAL-BNG.pdf. 
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information on an automatic basis.'”’ The model sets out the 
commitment of each signatory country to exchange financial account 
information on an automated annual basis. It specifies required due 
diligence standards, required data fields - including accountholder 
names, account numbers, and account balances - and common technical 
standards to ensure effective electronic data exchanges at minimal cost. 
An introduction to the model agreement stated that it “drew extensively” 
from the information exchange arrangements already established by the 
United States under FATCA and described the model as “compatible” 
with, though not identical to, FATCA disclosures.'”* The OECD 
observed that additional guidance and technical specifications would be 
provided by June 2014, with the goal of enabling automated reporting to 
begin in 2015.'® 

The OECD’s landmark work on automatic tax information 
exchange provides an important international forum for U.S. efforts to 
combat tax haven banks that facilitate tax evasion by nonresidents. 

C. Switzerland 

One country that, over the last decade, has played a central role in 
issues involving hidden bank accounts is Switzerland. According to the 
Swiss Bankers Association, Switzerland has about 300 banks"” and, in 
2012, managed about $2.8 trillion in assets, representing about a quarter 
of the world’s total assets and significantly more than in any other 
counti-y.'" Its two largest banks, UBS and Credit Suisse, together 
managed about half of those 2012 assets."^ According to the U.S. 
Treasury, in 201 1, banking assets held by Swiss banks represented about 
820% of Switzerland’s gross domestic product (GDP), demonstrating 
the banking sector’s importance to the Swiss economy."” The Swiss 


See 2/13/2014 “Standard for Automatic Exchange of Financial Account information,” OECD 
http://www.oecd.org/ctp/exchange-of-tax-infomiation/Automatic-Exchange-Financial-Account- 
lnformation-Common-Reporting-Staiidard.pdf (“Under the standard, jurisdictions obtain 
financiai information from their financial institutions and automatically exchange that 
information with other jurisdictions on an annual basis. The standard consists of two 
components: a) the [Common Reporting Standard], which contains the reporting and due 
diligence rules and b) the Model [Competent Authority Agreement], which contains the detailed 
rules on the exchange of information.”). 

'“Id. 

'“Id. 


“The Economic Significance of the Swiss Financial Centre-Banks and branches in 
Switzerland,” Swiss Bankers Association, ht^;//www.swissbanking.org/en/home/fmanzplatz- 
link/facts__fl gures.htm. 

' ' ' See 7/29/2013 “The Financial Centre: Engine of the Swiss Economy,” Swiss Bankers 
Association at 16, http://www,swissbanking.org/en/20130715-fp_motor_der_schweizer_ 
wirtschaft.pdf. 

Id. at 9. 

See 6/6/201 1 “Remarks by Treasury Secretary Tim Geithner to the International Monetary 
Conference,” http://www.treasury.gov/press-center/press-reIeases/Pages/tg 1 202.aspx. In 
contrast, banking assets represent about 100% of U.S. GDP. Id. 
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financial regulator is known as the Financial Market Supervisoiy 
Authority (FINMA), 

Switzerland’s primary financial centers are located in the cities of 
Geneva, Lugano, and Zurich. Its banks have been described as falling 
into six categories: large international banks; Cantonal banks which are 
Swiss government-owned commercial banks based in the country’s 
territorial cantons; regional and savings banks; investment banks; 
foreign banks; and Raiffeisen banks which are Swiss cooperative banks; 
with “private bankers” designated as a separate category."'’ 


Switzerland has long been known for its strict bank secrecy laws. 
Its resistance to disclosing account information can be seen in its 
resistance to complying with disclosure obligations in the European 
Savings Directive and years of resistance to adopting the OECD 
standards for tax information exchange. In 2013, the Tax Justice 
Network, a nonprofit dedicated to fighting tax evasion, ranked 
Switzerland number one out of 82 jurisdictions on its Financial Secrecy 
Index. 


U.S.-Swiss Tax Treaty. Switzerland and the United States also 
have a long histoiy of negotiation over tax information exchanges and 
bank secrecy. Switzerland first entered into a tax treaty with the United 
States in 1951."® Under that treaty, Switzerland agreed to exchange 
information only in criminal cases involving “tax fraud,” a criminal 
offense narrowly defined in Swiss law."’ This limitation, unique to the 
Swiss, and has not appeared in any other U.S. tax treaty. 


ii< 7/29/2013 “The Financial Centre: Engine of the Swiss Economy,” prepared by the Swiss 
Bankers Association, at 8, http://www.swissbanking.org/en/20130715-fp_nnotor_der_schweizer_ 
wirtschaft.pdf. 

Seel 1/7/2013 “Financial Secrecy Index,” Tax Justice Network, 
httpi/./www.flnanciaisecrecyindex.com/introduction/fsWOn-results. See also “Narrative Report 
on Switzerland,” Tax Justice Network, http://www.financialsecrecyindex.com/PDF/ 
Switzerland.pdf. 

“Treaties in Force: A List of Treaties and Other International Agreements of the United States 
in Force on January 1, 2013,” Department of State, http://\vw'w.stale. gov/documents/ 
organization/2 189 12, pdf, at 276-277. In addition to this tax treaty, in 1973, Switzerland entered 
into a Mutual Legal Assistance Treaty with the United States. That MLAT, however, by its 
terms, generally excludes “violations with respect to taxes,” and so is not used for assistance in 
tax matters. 1/23/1977 Treaty between the United States of America and the Swiss 
Confederation on Mutual Assistance in Criminal Matters, 273 UST 2019, at Article 2. 
http://www.rhf.admin.ch/etc/medialib/data/rhf/recht.Par.0010.File.tmp/srO-351-933-6-e.pdf. 
Switzerland also has a 1981 domestic law allowing “International Mutual Assistance in Criminal 
Matters,” but that law is difficult to use since it is confined to criminal cases, is limited to 
document and testimony requests, and allows multiple appeals wdthin Switzerland. 

Subcommittee meeting wdth the Embassy of Switzerland (7/10/2008). 

’’’ See, c.g., J. Springer, “An Overview of International Evidence and Asset Gathering in Civil 
and Criminal Tax Cases,” 22 Geo. Wash. J. Int’l L. & Econ. 277, 303-8 (1988); Aubert, “The 
Limits of Swiss Banking Secrecy Under Domestic and international Law,” 273 Inf I Tax & Bus. 
Law. 273, 286-88 (1984); J. Knapp, “Mutual I^gal Assistance Treaties as a Way to Pierce Bank 
Secrecy,” Case W. Res. .1. Inf 1 L. 405-8, 418-20 (1988). Tax evasion is an administrative 
offense, not a criminal offense in Switzerland. The only tax-related crime in Switzerland is for 
“tax fraud,” which is difficult to establish. 
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In 1996, Switzerland and the United States updated the tax treaty 
and, among other changes, modernized and slightly expanded the tax 
information exchange provisions."* The revised Article 26 permitted tax 
information exchange for both criminal and civil purposes. However, it 
still limited information exchange to circumstances in which the 
exchange of information was “necessary for carrying out the provisions 
of the present Convention or for the prevention of tax fraud or the 
like.”"’ 


The 1996 Protocol agreed to in connection with the revision of the 
tax treaty provided a new, slightly more expansive definition of “tax 
fraud” than what was applied in the earlier tax treaty or in Swiss law. 

The Protocol stated that “the term ‘tax fraud’ means fraudulent conduct 
that causes or is intended to cause an illegal and substantial reduction in 
the amount of the tax paid,”'^’ It explained further: 

“Fraudulent conduct is assumed in situations when a taxpayer uses, 
or has the intention to use a forged or falsified document ... or, in 
general, a false piece of documentary evidence, and in situations 
where the taxpayer uses, or has the intention to use a scheme of 
lies (‘Lugengebaude’) to deceive the tax authority.” 

The revised treaty provisions essentially meant that tax information 
could not be exchanged solely because a taxpayer had failed to file a tax 
return or had included false information on the return; instead, the 
United States had to show that some type of additional fraudulent 
conduct was involved. 

The U.S. State Department, when submitting the 1996 treaty for 
ratification by the U.S. Senate, stated that the new language had 
“significantly expand[ed] the scope of the exchange of information 
between the United States and Switzerland.”'^' Others criticized the 
continuing limited nature of Swiss assistance in U.S. tax matters. 

A few years later, in 2000, the United States launched its Qualified 
Intermediary Program seeking additional disclosures from foreign banks 
with accounts opened by U.S. persons. In 2001, most Swiss banks. 


See “Convention between the United States of America and the Swiss Confederation for the 
Avoidance of Double Taxation witlt respect to Taxes on Income,” (signed 10/2/1996) 

(hereinafter “United States-Switzerland Tax Convention”), reprinted in a Message from the 
President of the United States to the U.S. Senate transmitting the Convention and a related 
Protocol, Treaty Doc. 105-8 (6/25/1 997), http://www.irs.gov/pub/irs-trty/swiss.pdf. 

Id., Article 26 (1). Again, this standard is unique to the Swiss and has not appeared in any 
other U.S. tax treaty. 

‘“id., Protocol (10). 

Letter of Submittal by the U.S. Secretary of State to the President regarding the United States- 
Switzerland Tax Convention (10/2/1996), reprinted in Treaty Doc. 105-8 (6/25/1997), at VII. 
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including UBS and Credit Suisse, signed QI agreements with the United 
States. 

UBS Scandal. In 2008, the UBS scandal broke. At hearings 
before this Subcommittee in July 2008 and March 2009, it was disclosed 
that, from at least 2000 to 2007, UBS had as many as 52,000 accounts in 
Switzerland that were beneficially owned by U.S. clients with nearly 
$18 billion in assets that had not been disclosed to U.S. tax 
authorities.’^^ 

The Subcommittee hearings also disclosed that UBS used an array 
of secrecy tricks to help their U.S. clients avoid detection of their Swiss 
accounts by the IRS. Those tricks included using code names for clients 
to disguise their identities; sending bankers to the United States under 
cover of tourism or personal trips to service client accounts; providing 
its bankers with encrypted computers when traveling to keep client 
information out of the reach of tax authorities; opening accounts in the 
names of offshore shell companies to hide the real owners; and 
providing its bankers with counter-suiweillance training to detect and 
deflect inquiries from government officials. 

At the July 2008 hearing, UBS acknowledged misconduct and 
announced it would take responsibility for its actions. It apologized for 
past compliance failures, promised to close all U.S. client accounts in 
Switzerland unless the U.S. accountholder agreed to disclose the account 
to the IRS, and announced it would no longer offer undeclared offshore 
accounts for U.S. clients. UBS also indicated that it was prepared to 
cooperate with a John Doe summons that had been served on the bank 
by the IRS seeking the names of U.S. clients with undeclared Swiss 
accounts, pending negotiations between the U.S. and Swiss 
Governments on how it should comply. 

Seven months later, in February 2009, UBS entered into a Deferred 
Prosecution Agreement with the U.S. Department of Justice in which it 
admitted conspiring to defraud the United States out of tax revenues, 
paid a $780 million fine, and agreed not to open any more U.S. client 
accounts without aleifing the IRS.'^'* The deferred prosecution 


See “Tax Haven Banks and U.S. Tax Compliance: Obtaining the Names of U.S. Clients with 
Swiss Accounts,” hearing before the Permanenl Subcommittee on Investigations, S. Hrg. 1 1 1 -30 
(3/4/2009), Exhibit 12, at 3 (2004 UBS internal report analyzing U.S. client accounts opened in 
Switzerland: “The number of account relationships in WM&BB in Switzerland with US 
residents where the account holder has not provided a W-9 is approximately 52,000 (representing 
CHF 1 7 billion in assets).” “WM&BB” stands for the Wealth Management and Business 
Banking group at UBS in Switzerland. A “W-9” is the form that is supposed to be filed with the 
bank by an accountholder who is a U.S. person.). 

See United States v. UBS . Case No. 09-20423-CIV-GOLD/MCAHLEY (S.D. Fla. 2009), 
Petition to Enforce John Doe Summons (2/19/2009). The summons was served on UBS on or 
about July 21, 2008. Id. at ^9. 

United States v. UBS . Case No. 09-60033-CR-COHN (S.D. Fla. 2009), Deferred Prosecution 
Agreement (2/18/2009). 
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agreement also provided that the Justice Department would seek to 
enforce the John Doe summons that had been served on the bank and, if 
UBS lost its court challenge to the summons but then failed to provide 
the requested information, the United States could deem that failure to 
be a material violation of the agreement and restart criminal proceedings 
against the bank.' 

In addition, as part of the Deferred Prosecution Agreement, UBS 
and the Swiss Government agreed that the bank would turn over a small 
number of U.S. client accounts to the United States, reportedly totaling 
between 250 and 300.'^^ The disclosure of the account information, 
including U.S. client names, by UBS was expressly approved by the 
Swiss financial regulator, FINMA.'^’ Despite a subsequent 
Parliamentary inquii 7 and intense criticism by some Swiss legislators, 
the disclosure was ultimately upheld as lawful by the Swiss Federal 
Supreme Court. 

To settle the John Doe summons enforcement proceeding, UBS 
and the Swiss negotiated a complex set of agreements with the IRS and 
the Justice Department regarding the disclosure of additional 
aecounts.'^’ As part of that settlement, the United States and 
Switzerland signed an agreement setting out the criteria that would 
govern which UBS accounts would be required to disclose additional 
information, including U.S. client names. The criteria included, for 
example, accounts with more than 1 million in Swiss francs, those 
opened in the name of an offshore entity, and those which had been 
undeclared for at least three years and produced more than 1 00,000 
Swiss francs in average annual revenues for UBS.'^' The criteria were 
also designed to ensure that all of the covered accounts met the “fraud or 


Id. at 9. 

“id. at 11-13. 

™ See “FINMA appeals Federal Administrative Court ruling,” (1/21/2010) (discussing FINMA 
order issued on 2/1 8/2009), http://www.finma.ch/e/aktuell/Pages/mm-entscheid-fmma-urteij- 
bvger-201 0012 1 .aspx. 

Sec, c.g., “UBS Data Disclosure on 255 U.S. Clients Was Legal, Court Says,“ Bloomberg, 
(7/1 8/2011), Elizabeth Amon. The Swiss Supreme Court overturned a lower court decision 
which had found that the disclosures were improper. 

™ See United States v. UBS . Case No. 09-20423-CIV-GOLD/MCAULEY (S.D. Fla. 2008). 
The 8/19/2009 settlement consisted of three documents. The “Settlement Agreement" between 
UBS and the United Slates set out a schedule for bank production of the requested information 
and, upon receiving the requested information, for the IRS to withdraw the John Doe summons. 
An annex set forth the text of a notice that UBS would be required to send to all of its U.S. 
clients about disclosing their accounts to the United States. A separate agreement betw'cen the 
United States and Switzerland set out the criteria governing which accounts would be disclosed. 
The third document was an IRS request to Switzerisaid for the covered account information to be 
produced under the U.S. -Swiss tax treaty. 

“Agreement Between the United States of America and the Swiss Confederation on the 
request for information from the Internal Revenue Service of the United States of America 
regarding UBS AG, a corporation established under the laws of the Swiss Confederation,” 

(8/19/2009). 

Id. at Annex, 1-2. 
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the like” standard for disclosure under the 1996 U.S. -Swiss tax treaty. 

Legal proceedings challenging various aspects of the U.S. -Swiss 
agreement were initiated by UBS clients. In one court proceeding in 
March 2009, the Swiss Federal Administrative Court explicitly held that 
the 1996 U.S.-Swiss tax treaty permitted the United States to request 
information about a group of taxpayers, without identifying them by 
name, in the circumstances of the UBS case.'^^ Despite that ruling, the 
Swiss courts invalidated the agreement on other grounds. In response, in 
the summer of 2010, the Swiss Parliament took action to formally 
approve the agreement and the requested disclosures.'^^ That 
Parliamentary action was then upheld by the Swiss Federal 
Administrative Court.''’'* After that ruling, UBS began producing the 
promised information and, by the end of 201 0, turned over about 4,450 
additional accounts with related account information, including U.S. 
client names. 

Altogether, as a result of the Deferred Prosecution Agreement and 
the settlement of the John Doe summons, UBS reportedly turned over to 
the United States about 4,700 U.S. client accounts and related 
information, including U.S. client names. While those disclosures 
represented a dramatic break from past practice in Switzerland, they 
provided information on less than 10% of the 52,000 undeclared UBS 
Swiss accounts held by U.S. clients. 

Revised Tax Treaty. In addition to supporting the UBS 
disclosures, Switzerland reversed more than a decade of tax policy, and 
announced in March 2009, that it would adopt the OECD standard for 
tax information exchange.”® A statement issued by the Swiss Federal 
Council explained that it had decided to “permit the exchange of 
information with other countries in individual cases where a specific and 
justified request has been made.”'^^ The statement also stated: 

“The Federal Council acknowledges that the wish of the people of 

Switzerland for appropriate protection of personal privacy is still 

firmly entrenched. For this reason, it fully endorses banking 


See id. at Annex, ti i . 

See, e.g., “Statement IRS Commissioner Doug Shulman on today’s Swiss Parliament vote,” 
(6/17/2010). 

See, e.g., “Swiss Court Rejects UBS Client Attempt to Halt Handover of Account Details to 
U.S.,” BNA Daily Tax RealTime (7/19/2010). 

See United States v. UBS . Case No. 09-20423-CIV-GOLD/MCAL1LEY (S.D. Fla. 2008), 
Settlement Agreement (8/19/2009), at f 2 (estimating that 4,450 accounts would be turned over). 
Since some U.S. clients held more than one Swiss account, the number of U.S. client names 
turned over to the United States as a result of the John Doe summons totaled less than 4,000. 
Subcommittee briefing by the IRS (2/21/2014). 

See “Switzerland to adopt OECD standard on administrative assistance in fiscal matters,” 
press release issued by Switzerland (3/13/2009). 

Id. 
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secrecy and resolutely rejects any form of automatic exchange of 
information.”'^* 

In accordance with its change in policy, in September 2009, 
Switzerland signed a Protocol with the United States amending their 
1996 tax treaty to incorporate the OECD standard for tax information 
exchange.'*® The new language eliminated the Swiss limitation that 
information could be exchanged only in cases of “fraud or the like,” 
instead providing: 

“The competent authorities of the Contracting States shall 
exchange such information as may be relevant for carrying out the 
provisions of this Convention or to the administration or 
enforcement of the domestic laws concerning taxes covered by the 
Convention insofar as the taxation thereunder is not contrary to the 
Convention.”''"' 

The “may be relevant” standard for tax information exchange is the 
same standard that appears in the U.S. Model Income Tax Convention 
and U.S. law governing IRS inquiries, and has been upheld by the U.S. 
Supreme Court. 

The 2009 Protocol also included new language in the treaty to 
ensure that bank secrecy laws would not bar disclosure of requested 
information: 

“In no case shall the provisions of paragraph 3 be construed to 
permit a Contracting State to decline to supply information solely 
because the information is held by a bank, other financial 
institution, nominee or person acting in an agency or a fiduciary' 
capacity or because it relates to ownership interests in a person. In 
order to obtain such information, the tax authorities of the 
requested Contracting State, if necessary to comply with its 
obligations under this paragraph, shall have the power to enforce 
the disclosure of information covered by this paragraph, 
notwithstanding paragraph 3 or any contrary provisions in its 
domestic laws.”''" 

The 2009 Protocol was careful to make it clear that the revised 
treaty authorized the exchange of information only in cases where one 
treaty partner made a specific request to the other for information about 


Id. 

“Protocol Amending the Convention Between the Swiss Confederation and the United States 
of America for the Avoidance of Double Taxation with Respect to Taxes on Income, Signed At 
Washington on October 2, 1996,” (9/23/2009). 

Id. at Article 3 (amending Article 26 of the 1996 Treaty). 

Id. 
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specified taxpayers.''*^ The official explanatory commentary also stated 
that the requesting country “typically” would have to provide the name 
and other identifying information for the taxpayer who was the subject 
of the request: 

“It is understood that the eompetent authority of a Contracting 
State shall provide the following information to the competent 
authority of the requested State when making a request for 
information under Article 26 of the Convention: 

i) information sufficient to identify the person under examination 
or investigation (typically, name and, to the extent known, address, 
account number or similar identifying information).”'''^ 

The 2009 Protocol also continued to bar “fishing expeditions”: 

“The purpose of referring to information that may be relevant is 
intended to provide for exchange of information in tax matters to 
the widest possible extent without allowing the Contracting States 
to engage in fishing expeditions or to request information that is 
unlikely to be relevant to the tax affairs of a given taxpayer. While 
paragraph 10(a) contains important procedural requirements that 
are intended to ensure that fishing expeditions do not occur, 
subparagraphs (i) through (v) of paragraph 10(a) nevertheless are 
to be interpreted in order not to frustrate effective exchange of 
information.” 

The language in the 2009 Protocol, the explanatory comments, and 
the provision banning fishing expeditions created uncertainty as to 
whether the revised treaty would allow U.S. requests for information 
related to a group of U.S. taxpayers without identifying each of the 
taxpayers by name. In an effort to clarify the situation, in 2012, the 
Swiss Parliament passed legislation that stated that the revised treaty did 
not require taxpayers to be named in all instances.'''^ At the same time, 
the legislation imposed new requirements for such requests, using 
language that did not appear in either the old or revised treaty. The 2012 
Swiss legislation required, for example, that a treaty partner requesting 


The 2009 Protocol included a new provision stating: “Although Article 26 of the Convention 
does not restrict the possible methods for exchanging information, it shall not commit a 
Contracting State to exchange information on an automatic or spontaneous basis.’' Id. at Article 
4 (amending Paragraph 1 0 of the Protocol to the 1996 Treaty). 

Id. at Article 4 (amending Paragraph 10 of the Protocol to the 1996 Treaty). 

Id. The prohibition on “fishing expeditions” was already pait of the 1996 tax treaty. 

Bundesbeschluss iiber eine ErgSnzung des Doppelbesteuerungsabkommens zwischen der 
Schweiz und den Vereinigten Staaten von Amerika (“Federal Resolution Concerning a 
Supplement to the Double Taxation Treaty between Switzerland and the United States of 
America”) (http://www.admin.ch/opc/de/federal-gazette/2012/3511.pdf (3/16/2012), translated 
from German by Law Library of Congress. 
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information about a group of unnamed taxpayers provide evidence of “a 
pattern of conduct on the basis of whieh it can be assumed that persons 
subject to taxation who behaved aceording to this pattern have not lived 
up to their statutory obligations.”’'*® The legislation also stated: 

“Persons subject to taxation may only be identified in this manner, 
however, if the holder of the information or his coworkers has 
contributed significantly to such conduct.”'"*^ Swiss courts may view 
these new evidentiary requirements as binding, even though they are not 
included in the negotiated treaty. 

Another issue involves the effective date for the new, less 
restrictive standard for tax information exchange, which is linked in the 
2009 Protocol to the date on which the treaty revisions were agreed to, 
September 23, 2009. The key provision states that the revisions to 
Article 26 related to information requests from a bank or other financial 
institution: “shall have effect ... to requests made on or after the date of 
entry into force of this Protocol ... to information that relates to any date 
beginning on or after the date of signature of this Protocol.”'** The 
parties have interpreted this provision to mean that treaty requests can 
employ the new less restrictive standard only when seeking information 
about Swiss accounts that were open on or after September 23, 2009, 
while treaty requests seeking information about accounts that were 
closed prior to that date must be processed under the more restrictive 
provisions of the 1996 treaty.'*’ 

In March 2012, the Swiss Parliament ratified the revised U.S.- 
Swiss tax treaty, as amended by the 2009 protocol. The U.S. Senate 
Committee on Foreign Relations voted in favor of the revised treaty and 
sent it to the full Senate for floor consideration on January 26, 201 1 
The Senate has yet to vote on ratifying the revised treaty, however, 
because a hold on consideration of the treaty has been in place for more 
than three years."" 
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Id. See also “Swiss Lawmakers Approve U.S. Tax-Treaty Amendment, Aiding Talks,” 
Bloomberg, Klaus Wilic (3/5/2012), http://ww'w.bloombcrg.com/ncws/2012-03-05/swiss" 
lawmakers-approve-u-S'tax-treaty-amcndmcnt-aidiag-talks.html. 

“Protocol Amending the Convention Between the Swiss Confederation and the United States 
of America for the Avoidance of Double Taxation with Respect to Taxes on Income, Signed At 
Washington on October 2, 1996,” (9/23/2009), Article 5.2.b.i. 

See, e.g., U.S. Department of the Treasury Technical Explanation of the Protocol Signed at 
Washington on September 23, 2009 Amending the Convention between the United States of 
America and Swiss Confederation for the Avoidance of Double Taxation and the Prevent of 
Fiscal Evasion with respect to Taxes on Income,” at 9. 

See Library of Congress record of “Protocol Amending Tax Convention with Swiss 
Confederation,” Treaty No. 112-1, referred to the full Senate on January 26, 2011, 
http://thomas.loc.gOv/cgi-bin/ntquery/z7trtys:112TD0000i: The treaty was referred back to the 
Foreign Relations Committee at the end of the 112^** Congress, and is scheduled to be considered 
in a committee hearing on February 26, 2014. 

Sec, e.g., “Treasury Continues Push for Ratification Of Three Stalled Treaties, Official Says,” 
Bloomberg BNA, Alison Bennett (6/5/2013), 
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FATCA. In addition to negotiating the revised treaty, Switzerland 
became the eighth country to sign a disclosure agreement with the 
United States under the Foreign Account Tax Compliance Act 
(FATCA). In February 2013, Switzerland signed an intergovernmental 
agreement with the United States requiring all Swiss financial 
institutions to comply with FATCA’ s new disclosures.'^^ The 
agreement directs Swiss financial institutions to provide the required 
disclosures directly to the IRS. If any financial institutions are suspected 
of non-compliance, the agreement enables the IRS to seek information 
from them through a tax treaty information request on a group basis after 
an eight-month Swiss investigation period. Swiss financial institutions 
must begin to disclose all of their U.S. accounts and initiate withholding 
of taxes on July 1, 2014. 

In addition to signing the FATCA agreement with the United 
States, in 2013, Switzerland signed the Convention on Mutual 
Administrative Assistance in Tax Matters that requires signatories to 
cooperate with international tax information exchange requests and tax 
enforcement efforts. Switzerland also signed a number of tax 
information exchange agreements with other countries. 

DOJ Program for Swiss Banks. Since the 2008 UBS scandal, the 
U.S. Department of Justice has initiated investigations into 14 Swiss 
banks for misconduct similar to that perpetrated by UBS. In 2012, the 
Justice Department indicted Wegelin & Co., Switzerland’s oldest bank, 
which eventually pled guilty to conspiracy to defraud the United States 
of tax revenue, forfeiting $32 million that had been frozen in its U.S. 
accounts and paying fines and restitution of $42 million for a total of 
$74 million.' Since 2009, the Justice Department also indicted a 
number of individual Swiss bankers from UBS, Credit Suisse, Wegelin, 
and Bank Frey, though most have yet to stand trial. 

Due to turmoil in the Swiss banking sector caused by the ongoing 
U.S. criminal investigations, in 201 1, the Swiss began pressing the 
United States for a broad-based settlement that would establish 
procedures for how the U.S. Government would handle future 
prosecutions of Swiss banks, and how it would signal when a bank is no 


http://wvvw.taxtreatiesanalysis.eom/2013/06/entreasury-contirjues-push-ratiflcation-stalled- 

treaties-official/. 

See “Agreement between the United States of America and Switzerland for Cooperation to 
Facilitate the Implementation of FATCA,” (2/14/2013), http://’www.treasury.gov/resource- 
center/tax-policy/treaties/Documents/FATCA-Agreement-Swi tzerIand-2-14-2013.pdf 

See “Switzerland signs OECD tax convention,” swissinfo.ch (10/15/2013), 
http://www.swissinfo.eh/eng/poIitics/SwitzerIand__signs_OECD_tax_convention.htm}?cid=3711 
8262. 

United States v. Wegelin & Co. . Case No. 12-CR-02 (SONY), Plea (1/3/2013), 
http://wvA\’.justice.gov/usao/nys/pressreleases/Januaryl3/WegeIinSummonsPR/Exhibit%20D%2 
OWegelin%20Guilty%20Plea%20Transcript.pdf. 
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longer under suspicion. In August 2013, the United States announced a 
“program” designed to establish a procedure for resolving or clearing as 
many as 300 Swiss banks of charges that they may have assisted U.S. 
clients to evade U.S. taxes. In connection with that announcement, 
the United States and Switzerland signed a joint statement in which both 
expressed support for the program and in which the Swiss Finance 
Department urged participation by Swiss banks. 

The program divided Swiss banks into four tiers. Tier 1 banks 
were the 14 Swiss banks already under investigation by the United 
States for criminal wrongdoing. Tier 2 banks were those that may have 
taken actions that facilitated tax evasion but were not currently under 
investigation. Tier 3 banks were those that had opened accounts for U.S. 
persons, but believe they did not engage in wrongdoing, were not under 
investigation, and were willing to undergo a third party review to 
validate their status. Tier 4 banks were those deemed to be compliant 
financial institutions that had a local client base in Switzerland as 
defined under FATCA standards, and were not under investigation. 

The program did not address the ongoing U.S. investigations into 
the Tier 1 banks or provide any procedure for resolving them. Those 
banks were not eligible to participate in the program. It did establish a 
procedure for Tier 2 banks to obtain a non-prosecution agreement in 
exchange for conducting an internal review verified by an independent 
examiner and providing the results to the United States, including certain 
information about their cross border operations and undeclared accounts 
opened by U.S. clients, and paying a penalty equal to 20% to 50% of the 
aggregate dollar value of the undeclared accounts, depending upon how 
long the accounts were kept open. It also set up a procedure for Tier 3 
banks to provide an internal investigation report prepared by an 
independent examiner to demonstrate they did not engage in suspect 
conduct. Tier 4 banks must provide verification by the bank and an 
independent examiner that they do not have U.S. clients and maintain 
records to support that position. 

A key issue in the design of the program was to address Swiss 
concerns about providing client-specific information in violation of 
Swiss secrecy laws. The program dealt with the issue by requiring the 
affected banks to provide certain account information about closed 
accounts, such as the maximum dollar value of the account, the number 
of U.S. persons affiliated or potentially affiliated with each account, 
whether the account held any securities, information concerning the 


See “United States and Switzerland Issue Joint Statement Regarding Tax Evasion 
Investigations,” press release prepared by the U.S. Justice Department (8/29/2013), 
http;//www.j Qstice.gov/opa/pr/2Q13/August/13-tax-975.html. 

See “Joint Statement between tlie U.S. Department of Justice and the Swiss Federal 
Department of Finance,” (8/29/2013). 



167 


48 

transfer of funds in and out of the account, and the name of any banker, 
fiduciary, attorney financial advisor or individual affiliated with the 
account. The program explicitly excused the Swiss banks from 
providing any client names, account numbers, or other identifying 
information for those closed accounts. 

The U.S. Government will have to use the information it receives 
in connection with the program to fashion one or more treaty requests to 
the Swiss Government under either the 1996 or - when ratified - the 
2009 treaty, depending upon when the accounts in question were open. 
If an account’s assets were transferred to a bank in another country, the 
United States will have to attempt to secure the client information from 
the bank in that other country. The program did not address U.S. client 
accounts that remained open at the banks since the larger of those 
accounts would supposedly have to be revealed when FATCA 
disclosures become mandatory for all Swiss banks. 

After the U.S. program to resolve Swiss bank culpability was 
announced, the Swiss Bankers Association issued a public apology for 
the role Swiss banks had played in facilitating U.S. tax evasion. 
Association Chairman Patrick Odier was quoted as saying: “We acted 
wrongly .... We have damaged the reputation of the entire Swiss 
financial center.”'^^ 

By the end of 2013, over 100 or about a third of Swiss banks had 
reportedly taken advantage of the program’s procedures to resolve their 
status.''"’* The program and U.S. criminal investigations into Swiss 
banks are ongoing. 


157 “Offshore tax-dodger dragnet widens with U.S.-Swiss bank deal: lawyers,” Reuters 
(9/3/2013), Patrick Tcmpic-West and Kevin Drawbaugh (quoting Patrick Odier). 

See, e.g., “Swiss Banks Seek Tax Amnesty as Third Accept U.S. Offer,” Bloomberg, David 
Voreacos (1/26/2014), http://www.bloomberg.com/news/2014-01-25/tax-amnesty-program' 
draws- 1 06-swiss-banks-u-s-prosecutor-says.html. 
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III. CREDIT SUISSE: CASE STUDY IN SWISS SECRECY 

In an attempt to understand the extent of past tax haven bank 
facilitation of U.S. tax evasion and U.S. efforts to hold tax haven banks 
and their U.S. clients accountable and collect unpaid U.S. taxes, the 
Subcommittee examined one bank in depth. Credit Suisse. Credit Suisse 
is the second largest bank in Switzerland and, thus, after UBS, the Swiss 
bank most likely to have a large number of undeclared Swiss accounts 
for U.S. customers seeking to evade U.S. taxes. 

22,000 U.S. Customers with 12 Billion Swiss Francs. The 

investigation found that, as of 2006, Credit Suisse had over 22,000 U.S. 
customers with Swiss accounts whose assets, at their peak, exceeded 12 
billion Swiss francs (CHF).'^* Although Credit Suisse has not 
determined or estimated how many of those accounts were hidden from 
U.S. authorities, the data suggests the vast majority were undeclared. To 
date, due to Swiss Government restrictions, the United States has 
obtained the names of only about 230 U.S. clients with hidden accounts 
at Credit Suisse. 

Recruiting U.S. Clients and Facilitating Secrecy. The 

investigation found that, from at least 2001 to 2008, Credit Suisse 
recruited U.S. clients to open Swiss accounts, and employed a number of 
banking practices that helped its U.S. customers conceal their Swiss 
accounts from U.S. authorities. Those practices included sending Swiss 
bankers to the United States to secretly recruit clients and service 
existing accounts; sponsoring a New York office that served as a hub of 
activity on U.S. soil for Swiss bankers; and helping customers mask 
their Swiss accounts by referring them to “intermediaries” that could 
form offshore shell entities for them and by opening accounts in the 
name of those offshore entities. One former customer described how, on 
one occasion, a Credit Suisse banker traveled to the United States to 
meet with the customer at the Mandarin Oriental Hotel and, over 
breakfast, handed the customer bank statements hidden in a Sports 
Illustrated magazine. Credit Suisse also sent Swiss bankers to recruit 
clients at bank-sponsored events, including the annual “Swiss Ball” in 
New York and golf tournaments in Florida. The Credit Suisse New 
York office kept a document listing “important phone numbers” of 
intermediaries that formed offshore shell entities for some of the bank’s 
U.S. customers. Credit Suisse also encouraged U.S. customers to travel 
to Switzerland, providing them with a branch office at the Zurich airport 
offering a full range of banking services. Nearly 10,000 U.S. customers 
availed themselves of that convenience. The bank’s own investigation 
indicates that Swiss bankers were well aware that some U.S. clients 


' During the period 2004 to 2007 , one U.S. dollar was roughly equivalent to 1 .25 Swiss francs, 
and from 2008 to 2012, one U.S. dollar was roughly equivalent to one Swiss franc. 12 billion 
CHF fluctuated overtime between S10-$12 billion. 
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wanted to conceal their accounts from U.S. authorities, and either turned 
a blind eye to the accounts’ undeclared status, or at times actively 
assisted those accountholders to hide assets from U.S. authorities. 

Weak Oversight. The investigation also found that Credit Suisse 
exercised weak oversight of its own policies for U.S. -linked accounts in 
Switzerland, facilitating wrongdoing. A 2002 bank policy called for 
U.S. -linked accounts to be opened by a single Swiss office, SALN, 
whose bankers were given special training in U.S. regulatory and tax 
requirements. Despite that policy, a majority of U.S. -linked accounts 
were spread throughout other business areas of the bank; by 2008, over 
1,800 Credit Suisse bankers were opening and servicing Swiss accounts 
for U.S. customers. Some of those Swiss bankers assisted U.S. clients to 
open undeclared accounts, buy and sell U.S. securities, and structure 
large cash transactions to avoid U.S. cash reporting requirements, in 
violation of U.S. law and the bank’s own policies which prohibited those 
activities. The Swiss bank also used third party service providers to 
supply U.S. clients with credit cards and travel cash cards that enabled 
them to secretly draw upon the cash in their Swiss accounts. In addition. 
Credit Suisse restricted compliance, risk management, and audit 
oversight of all U.S. customer accounts in Switzerland to Swiss 
personnel due to Swiss secrecy laws, limiting the oversight that could be 
conducted by bank personnel in the United States. Credit Suisse 
extended those limitations even to the U.S. -linked accounts at SALN 
which was organizationally part of the Credit Suisse Private Bank for the 
Americas. On February 21, 2014, Credit Suisse paid $196 million in 
disgorgement, pre-judgment interest, and penalty monies to the U.S. 
Securities and Exchange Commission (SEC) to settle securities law 
violations by its Swiss bankers for conducting unlicensed broker-dealer 
and investment advice activities in the United States and by the bank for 
failing to prevent that misconduct due to poorly implemented controls 
and ineffective monitoring. 

Five Year Exit. Beginning in 2008, after the UBS scandal broke. 
Credit Suisse initiated a series of “Exit Projects” to identify Swiss 
accounts that had been opened for U.S. customers, and ask the 
customers to either disclose their accounts to the United States, or close 
them. The Exit Projects took an overly incremental approach, delayed 
reviewing key groups of accounts, and took over five years to complete. 
The projects included, in chronological order, the Entities Project, 

Project Tom, Project III, Project Tim, Legacy Entities Project, Project 
Titan, and Project Argon. The 2008 UBS scandal and 201 1 indictment 
of seven Credit Suisse bankers spurred the account closing efforts 
represented by those projects, but they continued to take years to 
implement. 

From 2008 to 201 1, the Credit Suisse Exit Projects focused 
primarily on Swiss accounts held by U.S. residents, ignoring the over 
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6,000 accounts opened by U.S. nationals living outside of the United 
States. The early projects also focused on the conduct of bankers at 
SALN, the office that was supposed to have been in charge of opening 
U.S. -linked accounts in Switzerland, even though the majority of U.S. - 
linked accounts were actually located in Swiss offices outside of SALN, 
including Credit Suisse’s private bank subsidiary Clariden Leu. By the 
end of 2010, the Exit Projects had closed accounts held by nearly 1 1,000 
U.S. clients, an indication of how extensive the problems were with the 
accounts. It was not until 2012, that the bank expanded the Exit Projects 
to include a review of the thousands of Swiss accounts opened by U.S. 
nationals living outside of the United States. At the end of 2013, five 
years after the UBS scandal broke. Credit Suisse data indicated that the 
bank had closed Swiss accounts for approximately 18,900 U.S. 
customers and retained accounts for about 3,500 U.S. customers with 
assets totaling about $2.6 billion. These figures represent an 85% drop in 
the number of the bank’s U.S. customers in Switzerland. 

A, Background on Credit Suisse 

Founded in 1856, Credit Suisse Group AG is a Swiss holding 
company. It is a global financial services provider headquartered in 
Zurich, Switzerland.'^*’ Credit Suisse Group AG owns Credit Suisse 
AG, a Swiss bank that is its primary subsidiary and one of the largest 
banks in the world. Both Credit Suisse Group AG and Credit Suisse AG 
are regulated by the Swiss Financial Market Regulatory Authority 
(FINMA), Through its ownership of Credit Suisse AG, Credit Suisse 
Group controls multiple global subsidiaries. 

As of December 30, 2013, Credit Suisse held over 1.25 trillion 
Swiss francs (CHF) in assets under management (AuM) around the 
world,'*" with approximately 25.28 billion CHF in revenues for the 
year.'*^ On the New York Stock Exchange (NYSE), Credit Suisse is 
listed under the ticker symbol “CS.”'*’ In Switzerland, Credit Suisse is 
listed as “CSGN.”'*'' Credit Suisse employs over 46,300 people in 530 
offices and 22 booking centers across more than 50 countries. 


“Credit Suisse at a Glance,*’ Credit Suisse, https;//www.credit-suisse.com/who_we_are/en/at_ 
a giance.jsp#. 

Id. During the period 2004 to 2007, one U.S. dollar was roughly equivalent to 1 .25 Swiss 
francs, and from 2008 to 2012, one U.S. dollar was roughly equivalent to one Swiss franc. 

Credit Suisse, “Financial Report 4Q13,” at 2, httpsiZ/ww^w-credit- 
suisse.com/investors/doc/csg_frnancialreport_4ql3.pdf 

“Listing Information and Indices,” Credit Suisse, https://www.crcdit-suisse.com/investors/en/ 
share/ticker_symbols.jsp. 

“Credit Suisse at a Glance,” Credit Suisse, https://www.crcdit-suisse.com/who_we_are/en/ 
at a_glance.jsp#. 

^^^8/2013 “About Credit Suisse: A brief presentation,” Credit Suisse, at 4, https://wvm.credit- 
suisse.com/who_we_are/doc/briefjpresentation_en.pdf. 
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Credit Suisse has two global business divisions: (1) Private 
Banking and Wealth Management, and (2) Investment Banking. The 
Private Banking and Wealth Management division offers a wide array of 
financial advice, products, and services to individuals, institutions and 
corporations. The Investment Banking Division specializes in 
investment advice, products, and services, including prime brokerage 
services, securities sales, trading, and capital formation. The global 
operations structure of Credit Suisse is organized into four geographic 
regions called “business areas”: Switzerland; the Americas; Europe, 
Middle East and Africa (EMEA); and Asia Pacific (APAC). The two 
business divisions are subdivided along those four global business areas. 

Credit Suisse Group and Credit Suisse AG share the same Board of 
Directors. The Chairman of the Board of Directors is Urs Rohner. The 
CEO is Brady Dougan. Mr. Dougan became CEO in 2007,'®® 
succeeding Oswald Gruebel when he became Chairman of the Board. 
Credit Suisse Group and Credit Suisse AG also share the same 
Executive Board which is responsible for the daily operation and 
management of both the Group and the bank. The Executive Board 
develops and implements strategic business plans for Credit Suisse, 
subject to the approval of the Board of Directors. Senior officials of 
Credit Suisse Group, including the CEO, the General Counsel, the Chief 
Financial Officer, the Chief Risk Officer, as well as the chief executives 
of the bank’s two business divisions and four business areas, are 
members of the Executive Board. These officials hold the same 
positions in the bank.'®^ Most of the senior officials and Members of the 
Board are located in Switzerland. 

Credit Suisse maintains its headquarters and large operations in 
Switzerland, but it has also maintained a business presence in the United 
States for over 140 years. Credit Suisse first established a presence in 
the U.S. market in 1870, through a foreign representative office in New 
York City.'®" In 1964, Credit Suisse became a full-service bank, 
allowing it to provide deposit services to clients in the United States.'®'’ 
Beginning what became a decade-long acquisition, Credit Suisse bought 
shares of the First National Bank of Boston in 1978.'™ In 1988, Credit 


“Executive Board,” Credit Suisse, httpsi/Zwww.credit- 
suisse.com/govemance/en/executive board cs.jsp. 

'"Id. 

“Milestones in the Company’s History,” Credit Suisse, at 2 (“The first Credit Suisse foreign 
representative office is established in New York”), https://www.credit- 
suisse.eom/sites/multimedia/en./about-us/who-we-are/milestoncs.html. In 1939, SKA, the 
predecessor to Credit Suisse, created Swiss American Corporation in New York City to focus on 
underwriting and investment consulting. Id. at 9 (“1939 - Swissam”). The following year, SKA 
opened up the New York Agency. Id. at 10 (“1940 - Nevv York”). 

' ^ Id. at 12 (‘T964-FuiI'Service Bank”). 

Wright, Tom. “Credit Suisse drops a name: First Boston,” New York Times . (6/30/2005), 
http://wwwcnytimes.eom/2005/06/29/business/worIdbusiness/29iht-suisse. html?_r=0. 
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Suisse Holdings acquired a 44.5% stake in First Boston, Inc.,’’’ and the 
company became known as CS First Boston. By 1990, Credit Suisse 
maintained a majority holding in CS First Boston.”^ In 2005, Credit 
Suisse merged the legal entities holding its private bank operations in 
Switzerland and its investment bank in the United States, and named the 
merged corporation Credit Suisse First Boston.'^'* Credit Suisse First 
Boston was later renamed Credit Suisse Securities (USA) LLC. 

Today, Credit Suisse continues to exercise control over several 
financial enterprises in the United States. While it no longer maintains a 
retail banking business in the United States, Credit Suisse AG currently 
operates a New York State-licensed branch in New York City, the 
“Credit Suisse AG, New York Branch.”*^^ According to Credit Suisse, 
the New York branch office “is not a separate legal entity, rather it is a 
U.S. branch of the Swiss legal entity Credit Suisse,” established in 
2009.'^® Its primary regulator is the New York State Department of 
Financial Services, although the primary' regulator for all of Credit 
Suisse’s U.S. operations is the Federal Reserve Bank of New York. The 
branch does not accept retail deposits, but offers time deposits, including 
certificates of deposit, to private banking clients. Those deposits are 
not insured by the Federal Deposit Insui'ance Corporation. Its other 
primary activities involve intercompany funding and treasury activities, 
debt issuance, lending, derivatives, and deposit sweep offerings. 

Credit Suisse AG also owns a subsidiary U.S. holding company called 
Credit Suisse Holdings (USA), Inc.,'*° through which it controls Credit 
Suisse Securities (USA) LLC, an SEC-registered broker-dealer and 
investment advisor,'*' Its U.S. presence includes 27 offices across the 
United States.""^ 


“Milestones in the Company’s History,” Credit Suisse, at 16 (“1988 - Stake acquired in 
CSFBI”), https://wvAv.credit>suisse.com/sites/multimedia/en/about-us/’who-wc- 
are/milestones.html. 

Id. at 16 (“1988 - Stake acquired in CSFBI”), 

Id. 

Id. at 26 (“2005 - One Bank”). 

2/19/2014 letter from Credit Suisse legal counsel to the Subcommittee, at 6. 

Id.; see also 9/2013 “Credit Suisse Global Recovery and Resolution Plan,” at 10, 
http;//www.federalreserve.gov/bankinforeg/resolution-plans/credit-suisse-lg-2013 1001.pdf. 
2/19/2014 letter from Credit Suisse legal counsel to the Subcommittee, PSl-CreditSuisse-67- 

000001, at 006. 

180 7 / 3/2013 “Credit Suisse Group AG - Principal Legal Entities Overview,” Credit Suisse, 
https://www.credit-suisse.com/investors/doc/simplified_legal_entity_overview.pdf. 

Id. See also “About Us: Important Disclosures,” Credit Suisse, https://www.credit- 
suisse.com/iegal/en/pb/pb_usa.jsp. 

“Global Presence: 362 locations in over 50 countries worldwide,” Credit Suisse, 
https://www.eredit-suisse.eom/us/en/. 
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(1) Credit Suisse Private Banking 

In November 2012, Credit Suisse merged its Private Bank and 
Asset Management divisions into a single division called Private 
Banking and Wealth Management. The new division consists of three 
business lines: Wealth Management Clients; Corporate and Institutional 
Clients; and Asset Management. The Corporate and Institutional Clients 
business supplies financial products and services to corporations and 
institutions, mainly in Switzerland. The Asset Management business 
provides worldwide investment products and functions. The Wealth 
Management Clients business is the location of Credit Suisse’s 
traditional Private Bank for wealthy individuals. The Wealth 
Management Clients business has over 2 million clients, over 3,900 
relationship managers in 42 countries, and more than 332 offices and 22 
booking centers worldwide. 

As of December 30, 2013, the Credit Suisse Private Banking and 
Wealth Management division had 1.25 trillion CHF in assets under 
management and had generated approximately 13.5 billion CHF in 
revenues for the year, representing about half of all of the revenues 
generated by Credit Suisse in that time period.'*^ 

The current co-heads of the Private Banking and Wealth 
Management division are Hans-Ulrich Meister and Robert Shafir. Each 
also heads one of Credit Suisse’s four geographical regions. Mr. Meister 
is the CEO of the Switzerland Region business area, while Mr. Shafir is 
CEO of the Americas Region business area. In 201 1 , Mr. Meister had 
held the top position in the Credit Suisse Private Banking Division prior 
to its merger into the larger division in November 2012. Previously, 
from 2008 to 2012, he was CEO of the Swiss Region, where he 
estimated he spent 80% of his time on Private Bank issues.'*'^ 

Mr. Shafir was formerly head of the Credit Suisse Asset 
Management division, and became co-head of the Private Banking and 
Wealth Management division with Mr. Meister after the November 2012 
merger. 

The current head of the Private Bank Americas business area, 
under Mr. Shafir’s purview in the Americas Region, is Philip Vasan. He 
assumed that role in March 2013, succeeding Anthony DeChellis, who 
had been head of that business area since 2006. Mr. Vasan had held 


Credit Suisse, “Financiai Report 4Q13,” at 2, https://www'.credit-suisse.com/investors/ 
doc/csg_financialreport_4ql 3.pdf. 

Subcommittee interview of Hans-Ulrich Meister. Credit Suisse {9/24./2013). 
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several management positions in other areas at Credit Suisse since 
joining the company in 1992.’*^ 

(2) Clariden Leu 

In addition to its own private hanking operations, Credit Suisse 
also operated an independent private hanking subsidiary - called 
Clariden Leu -- in Zurich for most of the last seven years. In 2007, 
Credit Suisse merged five smaller independent Swiss financial 
institutions, Clariden Bank, Bank Leu, Bank Hofmann, Banca di 
Gestione Patrimoniale, and Credit Suisse Fides, into anew subsidiary 
named Clariden Leu.’*® The next year, Clariden Leu serviced nearly 
2,000 Swiss accounts for U.S. clients.’*’ According to Credit Suisse, its 
operation of Clariden Leu was part of a common corporate “two brand” 
strategy.'** While Credit Suisse was a hig institution, Clariden Leu 
maintained the image of a small, independent Swiss brand, and Credit 
Suisse structured Clariden Leu so both its customers and its employees 
perceived it in that way.'*^ For example, while Credit Suisse placed 
several of its executives on Clariden Leu’s Board of Directors, Credit 
Suisse did not put any of its own executives in Clariden Leu’s 
management. This decision allowed Clariden Leu to retain its senior 
management and control of its day-to-day functions. 

Altogether, the Clariden Leu board had seven directors, three who 
were Credit Suisse executives and four who were independent, external 
directors.’^” Some of the Credit Suisse executives that served on the 
Clariden Leu board were Hans-Ulrich Meister, co-head of the Private 
Banking and Wealth Management Division, who became Chairman of 
the Clariden Leu Board in 201 1,'^' and Romeo Cerutti, Credit Suisse 
General Counsel who also participated on the Clariden Leu audit 
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committee. 

In 2012, Credit Suisse ended its operation of Clariden Leu as an 
independent subsidiary, and integrated its employees, systems, 


185 Vasan, Head of Private Banking Americas, Credit Suisse,"’ Credit Suisse, 

https://www.credit-suisse.com/sitcs/conferences/megatrends/en/megatrends/meta/popup/phiHp- 

vasan.html. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/14/2014); see also 9/14/2007 
CSG Internal Audit, Clariden Leu Data Migration, CS-SEN-0041721 1 (“The CSG board of 
directors decided in spring 2006 to merge its independent private banks Bank Leu, Bank 
Hofmann, Banca di Gestione Patrimoniale (BGP), Clariden Bank and Credit Suisse Fides into 
Clariden Leu.”). 

See Credit Suisse presentation, US Project -STC #1, Zurich (8/19/2008), CS-SEN-00426290, 
at 306. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/14/2014). 


Id. 

Id. 

1 1/15/201 1 email from Brady Dougan to Hans Vetsch and others, “Credit Suisse to Integrate 
Clariden Leu,” CS-SEN-00402176. 

Subcommittee interview of Hans-Ulrich Meister, Credit Suisse (9/24/2013). 
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operations, and clients into the Credit Suisse bank.'®^ As a result, in 
2012, a number of former Clariden Leu clients left, taking 
approximately 7.5 billion CHF in assets with them,'®'^ a level that Hans- 
Ulrich Meister characterized as normal in such circumstances.'^^ Prior 
to the integration, Clariden Leu had approximately 1 00 billion CHF in 
assets under management,'* which was about one-third the size of the 
assets managed by Credit Suisse’s Private Bank in Region 
Switzerland.'^^ 

(3) Credit Suisse’s U.S. Cross Border Business 

As previously noted, operationally, the Credit Suisse Private 
Banking and Wealth Management division was subdivided along the 
four geographical business areas that made up Credit Suisse’s global 
operations: Switzerland, the Americas, EMEA, and APAC. In 
Switzerland, the Private Bank maintained a “Swiss Booking Center,” in 
which an account was established, stored, and serviced on the Swiss IT 
platform. The Swiss Booking Center not only housed accounts of the 
Swiss Private Bank for Swiss persons, but also serviced an extensive 
cross border program that provided accounts and services to private 
banking clients with citizenship or residency in countries other than 
Switzerland. 

As early as 2002, Credit Suisse established a global policy that 
cross border accounts should be grouped by the domicile of the client 
and held or “concentrated” at the same “desk,” meaning an office that 
reported to the regional business area (region) that included the country 
in which the clients were citizens. For example, under the policy, a 
German citizen who held an account in the Swiss booking center would 
be assigned to the German desk, which is part of the EMEA business 
area, which includes Germany. The Swiss Booking Center included 
multiple such desks to service private banking clients with citizenship or 
residency outside Switzerland. 

In Switzerland, the Swiss Booking Center included a desk that was 
designated the “Center of Competence” for servicing U.S. private 
banking clients. That desk was referred to as SALN.'’* The SALN desk 


Credit Suisse, Integration of Clariden Leu, https;//www.credit- 
suisse.com/lu/asset_management/en/clariden_leu.jsp. 

3/22/2013 Credit Suisse Fourth Quarter and Full-Year 2012 Results, Presentation to Investors 
and Media, at 15 (showing 7.5 billion CHF in Clariden Leu outflows of Net New Assets in 
2012 ). 

Subcommittee interview of Hans-UIrich Meister, Credit Suisse (9/24/2013). 

T 

See Credit Suisse website, www.creditsuisse.com (showing 301 billion CHF in AuM for the 
first quarter of 2012 for the Private Bank, Region SAvitzerland). 

SALN is a code with each letter signifying a more narrow group. '‘S” stands for Private 
Bank, “A” stands for Americas, “L” stands for Latin America, and “N” stands for North 
America. 
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was part of the Private Bank Americas business and maintained offices 
in both Zurich and Geneva. The line of reporting from the Zurich SALN 
desk, which was headed by Susanne Ruegg Meier, and from the Geneva 
SALN desk, which was headed by Marco Parenti Adami, went directly 
to Markus Walder, head of the North America Offshore Private Banking 
division (SALN).'^^ Those SALN supervisors, Ms. Ruegg Meier, Mr. 
Parenti Adami and Mr. Walder, were named in an indictment filed by 
the U.S. Department of Justice, and are currently on paid administrative 
leave from the bank. On the organizational chart, below, the individuals 
that have been indicted are in a darker color box. 


9/24/2006 Credit Suisse, “Private Banking Americas Latin America, Bahamas and North 
America Offshore Management Meeting - Day 1,” CS-SEN-00282872, at 920. 
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Credit Suisse Organizational 
Chart Related to SALN 



Source: Credit Suisse. Prepared by U.S. Senate Permanent Subcommittee on Investigations, 
February 2014. Susanne Ruegg Meier, Marco Parenti Adami, and Markus Walder have been on 
paid administrative leave since 2011. Michele Bergantino left the bank prior to 2011. The New 
York Representative onicc closed in 2009, at which point Roger Schaerer left the bank. 
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The two Swiss SALN offices had roughly 1 5 relationship 
managers that served U.S. clients directly, and about another eight 
administrative staff.^'*” The SALN desk also had a New York 
Representative Office, headed by Roger Schaerer, who also reported to 
Markus Walder.^”' Mr. Walder reported in turn to Christian 
Weisendanger, head of Private Banking Latin America. Mr. 
Wiesendanger was based in Switzerland, left Credit Suisse in 2010, and 
was replaced by another Swiss manager. Silvan Wyss. They, in turn, 
reported to Anthony DeChellis, who was head of Private Banking 
Americas from 2006 until 2013. Mr. DeChellis was based in New York 
City. Currently, Philip Vasan holds that role. He is also based in New 
York City. 

During Mr. DeChellis’ time at Credit Suisse, he reported to Walter 
Berchtold, head of the Private Bank. In 201 1, Mr. Berchtold was 
replaced by Hans-Ulrich Meister. Today, Mr. Vasan reports to Robert 
Shafir, co-head of the Private Banking and Wealth Management 
division. Mr. Shafir is also head of the Americas business area, which 
includes the SALN desk in Switzerland. 

Although the SALN office was the designated “Center of 
Competence” for servicing U.S. private banking clients and U.S. client 
accounts were supposed to be concentrated there, in fact, as explained 
below, most of the U.S. -linked accounts in Switzerland were not at 
SALN, but were spread out among multiple Swiss offices. The Swiss 
bank office with the largest number of accounts held by U.S. customers 
was located at the Zurich airport. 

(4) Credit Suisse Internal Investigation 

In February 20 1 1, four Credit Suisse bankers were indicted by the 
U.S. Department of Justice for aiding and abetting tax evasion by U.S. 
taxpayers. In response. Credit Suisse initiated an internal investigation, 
named Project Valentina, for the Valentine’s Day on which it started, 
February 14, 2011.^”^ The bank retained both Swiss and U.S. external 
counsel to carry out the investigation. The purpose of the internal 
investigation was to “examine the Private Bank’s U.S. cross-border 
banking business . . . the conduct of the business’ employees and to 
determine whether any of the activities violated the bank’s internal 
policies or regulations governing the business. 


™id. 

201 

Subcommittee interview of Agnes Reicke, Credit Suisse (10/29/2013). 

203 12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSl-CreditSuisse-54- 
00000, at 004. 
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Project Valentina focused on conduct related to accounts opened 
by SALN Swiss bankers. The bank gave the Subcommittee different 
explanations for that focus. One reason given by the bank was that U.S. 
resident accounts were concentrated in SALN.^®'* That representation 
turned out to be false, however, as only a minority of U.S. accounts was 
located at SALN during the period when Credit Suisse was actively 
soliciting and servicing its U.S. cross border business. Another reason 
offered by the bank for focusing on SALN was that it was the “most 
likely place to be a problem.”^*'''’ The fact that the U.S. indictment 
named several SALN hankers may be the basis for that explanation. 

The bank’s internal investigation reviewed information going back 
to 2000, included documents for a subset of “hundreds” of U.S. 
customers, as well as account statements and email correspondence.^®'’ 
The investigative team conducted interviews with some relationship 
managers and supervisors, and in rare instances, former employees.^®^ 
Altogether, the team interviewed about 20 employees in the United 
States and 98 employees in Switzerland.^®* 

The investigation was expanded at some point to include the 
Zurich airport office, as well as some information from other Swiss 
private banking offices. The investigative team provided at least weekly 
briefings to Project Valentina managers, and “any issues identified by 
the external investigators were reported to the General Counsel [Romeo 
Cerutti] of the Bank and several of his direct reports.”^®® 

On July 21, 2011, three additional Credit Suisse bankers were 
named in a superseding indictment filed by the U.S. Department of 
Justice, increasing the total number of indicted Credit Suisse bankers to 
seven.^'® Additionally in July 2011, Credit Suisse received a target letter 
from the Department of Justice, indicating that the bank itself was a 
target of a criminal investigation.^" 


Credit Suisse letter from legal counsel to Subcommittee (8/13/2013), PSI-CreditSuisse-37- 
000001, at 004. 

Subcommittee briefing by Credit Suisse (1/16/2014) (Andrew Hruska). 

206 

Id. 

1/1/2013 Letter to Subcommittee, PSLCrcditSuisse-46-000068-071. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSI-CrcditSuisse-54- 

000001, at 004. 

United Stales v. Markus Walder et al.. Case No. l:ll-Cr-95 (E.D. VA), Superseding 
Indictment (7/21/2011). 

7/15/2011 “Update on US Department of Justice Investigation,” Credit Suisse Press Release, 
https://www.credit-suisse.com/news/en/media_release.jsp?ns=418I5 (“Credit Suisse has been 
responding to requests for information, including subpoenas, in an investigation by the US 
Department of Justice (DoJ) and other US authorities. The investigation concerns historical 
Private Banking services provided on a cross-border basis to US persons. As part of this process, 
on July 1 4, 20 1 1 , Credit Suisse received a letter notifying it that it is a target of the DoJ 
investigation.”). 
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Starting roughly after the 201 1 indictments, the largely-Swiss 
based executives of Credit Suisse all but ceased travel to the United 
States. In 2013, Brady Dougan told the Subcommittee that it had “been 
a couple years” since the bank’s Executive Board held any meeting in 
the United States, and conceded that there has been a “reluctance” by 
Credit Suisse Swiss executives to travel to the United States. He 
acknowledged that Credit Suisse has accommodated “people with 
concerns” by scheduling Executive Board and other high level meetings 
in locations other than the United States.^’^ As the Co-Head of the 
Private Bank Robert Shafir, who is based in New York, stated, Swiss 
executives were “not comfortable” traveling to the United States for past 
few years.^'"* In one document, a performance appraisal indicated that it 
had been “tough for HUM [Hans Ulrich Meister] to assess [the 
employee] as he has not been able to travel to the US.”^'^ In 2014, when 
Romeo Cerutti, the bank’s General Counsel, traveled to Washington, 
D.C. to speak with the Subcommittee, he acknowledged that it had been 
a few years since he had traveled to the United States because of the 
“U.S. tax matter.”^'® 

Despite the passage of three years since the 201 1 indictments, none 
of the indicted Credit Suisse bankers has stood trial. All have remained 
outside of the United States, and none has been extradited to the United 
States to face charges. In addition, no formal legal action has been taken 
by the Justice Department against the bank. 

In the meantime, Credit Suisse has invoked Swiss banking secrecy 
and data privacy laws as the reason for the bank’s retaining key 
information within Swiss borders, even though the Swiss bank has been 
transacting business on U.S. soil for years. Credit Suisse engaged in an 
extensive cross border business with U.S. customers worth billions of 
dollars; sent its Swiss bankers to travel across the United States to 
recruit and service accounts, solicit U.S. securities transactions, and give 
investment advice that they weren’t licensed to provide in the United 
States; and even set up a Swiss office in New York. Now that the bank 
has been asked to produce documents and information in connection 
with that conduct, it has claimed to be unable to provide much of the 
requested information under the shield of Swiss law. 

The bank’s internal investigation has largely completed its work 
although significant questions remain unanswered. For example, the 
bank still has not determined or estimated how many of the Swiss 


Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 

™ Id. 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013). 

^'’12/20/2012 email from Caiy Friedman to Jennifer Frost, “STR Dec 12 Notes for Jen Frost.” 
CS-SF.N-00421462, at 464. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). 
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accounts opened for U.S. customers were undeclared?'^ The bank also 
told the Subcommittee that the investigation concluded without 
producing a detailed report about its findings?'* In 2012, the bank 
established an internal task force and review panel “to determine the 
need to impose disciplinary action against employees still with the 
Bank.”^'® To date, of the 1,800 private bankers that serviced U.S. -linked 
accounts, 10 employees have been diseiplined, and none 
terminated. The disciplined employees received “formal warnings 
that go in the HR [Human Resources] file of the employee concerned for 
a retention period of between 1 and 6 years, plus substantial bonus 
cuts.”^^^ To date, no bank executive or senior official at Credit Suisse 
has been identified as responsible for any of the misconduct in Credit 
Suisse’s cross border activity, even though that activity went on for 
decades, involved tens of thousands of U.S. clients and billions of 
dollars, and has resulted in indictments of seven bankers and a criminal 
investigation of the bank itself 

A few days prior to the release of this Report, the U.S. Securities 
and Exchange Commission instituted a cease-and-desist order and 
reached a settlement with Credit Suisse, for violating U.S. securities 
laws in its cross border business involving Swiss accounts held by U.S. 
customers. Credit Suisse admitted wrongdoing and agreed to pay $196 
million in disgorgement, interest, and penalties. 

B. U.S.-Linked Accounts in Switzerland 

Credit Suisse had an extensive cross border program for U.S. 
clients. For many years, Credit Suisse serviced tens of thousands of 
accounts owned or controlled by U.S. taxpayers, referred to here as 
U.S. -linked accounts. 

In order to determine the number of U.S. -linked accounts and their 
corresponding assets held in Switzerland over time, the bank undertook 
an internal analysis with the help of outside attorneys and consultants. 
Credit Suisse decided that, rather than report the number of accounts, it 
would instead track the number of U.S.-linked Client Information Files 


An “undeclared” account i.s “a financial account owned by an individual .subject to U.S. tax 
and maintained in a foreign country that had not been reported to the U.S. government on an 
income tax return and an FBAR.” United States v. Markus Walder, et al. . Case No. 1:11 -CR-95 
(E.D. VA), Superseding Indictment (7/21/201 1), at Tjl8. 

2/19/2014 letter from Credit Suisse legal counsel to the Subcommittee, PSI-CreditSuisse-67" 
000001, at 006. 

12/20/2013 letter from Credit Suisse legal counsel to the Subeommittee, PSI-CreditSuisse-54- 
000001, at 035. 

Id. at 034. 

Id. at 035. 

Id. 

In re Credit Suisse Group AG . SEC File No. 3-15763, Order Instituting Administrative and 
Cease-and"Desist Proceedings (2/21/2014). 
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(CIFs) it maintained. According to Credit Suisse, a CIF is “a master 
client relationship which may - depending on the client's needs - 
contain several accounts holding different products or in different 
cun'encies.”^^'' A single CIF might include, for example, multiple Swiss 
accounts such as a banking account, a securities account, and a safe 
deposit box; it might also include Swiss accounts opened in the name of 
an offshore corporation or trust. By providing CIF or customer file 
numbers rather than adding up the number of clients involved or the 
number of accounts opened for each “Client Information File,” Credit 
Suisse minimized the total number of U.S. -linked accounts that were 
booked in Switzerland. 

According to the data provided by the bank for the years 2005 to 
2011, the number of Credit Suisse U.S. -linked customer files booked 
and serviced in Switzerland reached a 2005 peak of about 23,000 
customer files, with assets totaling 10.5 billion CHF. In 2006, the 
number of customer files declined to over 22,000, but the total assets 
held by those customer files increased to 12.4 billion CHF. 

Table 1. 

Total Swiss-booked U.S. CIFs^^® 

Credit Suisse (CS) and Clariden Leu (CL) 



2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

BSSIHHI 

10.5 

12.4 

12.3 

7.8 

m 

3 

2.8 

N/A 

CS CIFs 

22,980 

22,283 

21,450 

20,652 

11,918 

9,749 

7,135 

CL AuM 

(Billions of 

USD) 

N/A 

N/A 

N/A 

3.3 

1.9 

1.2 

0.9 

0.3 

CL CIFs 

N/A 

N/A 

N/A 

2,340 

2,149 

1,474 

949 

434 


TOTAL 









CIFs 

22,980 

22,283 

21,450 

22,992 

14,067 

11,223 

8,084 

434 


Source: Credit Suisse and Clariden Leu data. 

Prepared by U.S. Senate Permanent Subcommittee on Investigations, February 2014. 


7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PSI-CreditSuisse-29- 
000001, at 008. 

Credit Suisse data compiled from Credit Suisse presentation, Credit Suisse Update on 
Development of AuM and Accounts of U.S. Clients to the Senate Permanent Subcommittee on 
Investigations (4/20/2012) CS-SEN-00189151, 153-154; Clariden Leu statistics from Credit 
Suisse presentation, “Credit Suisse Report to the Permanent Subcommittee on Investigations,” 
(7/31/2013), PSI-CreditSuisse-33-000001, at 029-031. “CIF” stands for Client Information File. 
“AuM” means assets under management. During the period 2004 to 2007, one U.S. dollar was 
roughly equivalent to 1 .25 Swiss francs, and from 2008 to 2012, one U.S. dollar was roughly 
equivalent to one Swiss franc. 
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To get a more detailed view of the U.S. -linked accounts, it is 
possible to break down the annual account totals into three subcategories 
of accountholders: U.S. residents; U.S. nationals; and non-U. S. legal 
entities with a U.S. beneficial owner. A U.S. resident, also referred to as 
a U.S. -domiciled natural person, is an individual person residing in the 
United States, who may or may not be a U.S. citizen, but, under U.S. tax 
law, has an obligation to pay U.S. taxes. A U.S. national (also 
sometimes referred to as a U.S. citizen residing outside the United 
States), is a U.S. citizen or U.S. greencard holder who is not living 
within U.S. borders but, under U.S. tax law, has an obligation to pay 
U.S. taxes. Finally, non-U. S. legal entities with a U.S. beneficial owner 
are legally-created entities, such as a corporation or trust, that are formed 
in another country, and that have a U.S. person as the beneficial owner 
of the income from that entity. Swiss banks sometimes refer to those 
entitles as “domiciliary entities,” because they do not engage in any 
commercial or manufacturing business or any other form of commercial 
operation. However, they are generally structured in a way that can 
hide the identity of the true owners of the entities’ assets. 


Article 4 of the Swiss banks’ code of conduct defines “domiciliary company” as “all legal 
entities, companies, establishments, foundations, trusts/fiduciary companies or similar 
associations, either Swiss or foreign, that do not engage in any commercial or manufacturing 
business or any other form of commercial operation.” 7/12/2013 letter from Credit Suisse legal 
counsel to the Subcommittee, PSI-CrcditSuisse-29-000001. at 007; see also 1/2009 Credit Suisse 
presentation to Subcommittee, CS-SEN-0001, at 017. 
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Categories of U.S. -Linked Accounts in Switzerland - 2007 



Source: Credit Suisse presentation, Update on Development of AuM and Accounts of U.S. 
Clients to the Senate Permanent Subcommittee on Investigations (4/20/2012) (providing asset 
data in Swiss francs), CS-SEN-0018O}5i. Prepared by U.S. Senate Permanent Subcommittee on 
Investigations, February 2014 


(1) Over 1,800 Swiss Bankers Serviced Accounts for 
U.S. Clients 

Despite a policy that called for U.S. -linked accounts to be opened 
by a single Swiss office with special training in U.S. regulatory and tax 
requirements, in 2008, over 1,800 Credit Suisse bankers in eight 
different areas of the bank opened and serviced Swiss accounts for U.S. 
clients. That breakdown in bank policy was fueled by Swiss secrecy 
laws, inadequate oversight of Swiss accounts, and multiple exceptions 
that undermined the bank’s concentration poiicy. 

Credit Suisse’s policy, as previously explained, aimed at grouping 
cross border clients of the same nationality at the same desk, called the 
“Center of Competence,” in the business area (region) that included the 
country in which the clients were citizens. In the Swiss Booking Center, 
the SALN desk was designated as the Center of Competence for U.S.- 
linked accounts.^** According to Credit Suisse, there were both 
efficiency and compliance reasons for operating a centralized desk for 
U.S. clients, including ensuring that Credit Suisse had a designated cadre 
of relationship managers who were knowledgeable and well-trained in 


Credit Sui.sse pre.sentation, US Project - STC #1, Zurich (8/19/2008), CS-SEN-00426290, at 
306. 

9, COOS Legal & Compliance Alert LC-00014, CS-PSI-0037. 
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U.S. regulatoi7 requirements to handle U.S. clients in accordance with 
U.S. law.^^'' 

But that is not what actually happened. At least three factors 
impaired the effectiveness of the concentration policy with respect to 
U.S. -linked accounts in Switzerland. They included: (a) Swiss bank 
secrecy laws which impeded the flow of information between the Swiss 
and Americas business areas; (b) Credit Suisse’s organizational structure 
which made Swiss-based personnel responsible for the SALN desk in 
Switzerland, and (c) the limited role of U.S. -based personnel; and the 
fact that many U.S. -linked accounts were opened by Swiss offices other 
than the SALN desk. 

(a) Swiss Bank Secrecy 

Under Credit Suisse policy, the U.S.-linked accounts at the SALN 
desk in Switzerland were part of the Americas business area, and were 
supposed to be managed and overseen by Credit Suisse Americas 
personnel. But because Swiss bank secrecy laws forbid the 
communication of client-specific bank information outside of the 
country, little information about the accounts or client activity involving 
the SALN desk were communicated to Credit Suisse managers in the 
United States, SALN private bankers instead reported to Markus 
Walder, who was in Switzerland; he reported to Mr. Wiesendanger, who 
was also in Switzerland; he reported in turn to Mr. DeChellis, who was 
in New York, who reported to Mr. Berchtold (later, Mr. Meister), again 
in Switzerland. 

Mr. DeChellis was the head of Credit Suisse private banking 
offices spread throughout North and South America, and he was hired to 
build the private banking business in the Americas region. Mr. 
DeChellis periodically traveled to Zurich, where he interacted with other 
Private Bank executives and other departments, such as Business Risk 
and Legal.^^' However, due to Swiss banking secrecy laws, only limited 
information from the SALN desk was allowed to be transmitted to him 
or other management in the United States. According to Credit Suisse, 
its Swiss personnel were restricted to discussing with U.S. managers 
only U.S. cross border policy with U.S. managers and macro-level data 
about the Swiss accounts. Bank information related to the U.S. 
customers in Switzerland was kept out of the United States, where it 
could be reviewed by U.S. regulators and readily accessible to U.S. legal 
process. 


Subcommittee briefing by Credit Suisse (10/29/2013) (Agnes Reicke). 
Subcommittee briefing by Credit Suisse (1/15/2009). 

Subcommittee interview of Anthony DeChellis, Credit Suisse (8/9/2013). 
Subcommittee briefing by Credit Suisse (1/15/2009). 
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In the U.S. -based files that Credit Suisse provided to the 
Subcommittee for review, information about the SALN accounts and 
client activities is rare. Information about U.S. -linked accounts opened 
in Switzerland by desks other than SALN is almost non-existent, even 
though many such Swiss accounts were opened as explained below. 
Credit Suisse’s sensitivity to Swiss banking secrecy also led it to restrict 
information provided to Mr. DeChellis and other U.S. personnel even 
during their visits to Switzerland. Mr. DeChellis told the Subcommittee, 
for example, that when he attended certain meetings in Switzerland, any 
accompanying documentation, such as a presentation, was passed out in 
person and then collected again at the end of the meeting.^^ 

In fact, if the bank had organized SALN to be part of its legal 
entity in the United States, it would have had to operate differently at the 
time, and ultimately, would have been allowed to provide account 
information from U.S-linked CIFs to the U.S. Govemment.^^'^ But that 
was not how the bank set up the SALN desk, which was organizationally 
part of Credit Suisse’s operations in Switzerland. 

(b) Credit Suisse Organizational Barriers 

Credit Suisse organizational structures, combined with Swiss bank 
secrecy laws, further impeded the flow of key information as well as 
management oversight of the U.S.-linked accounts in Switzerland. 

Credit Suisse decided to locate all compliance and legal responsibility 
for those accounts in Switzerland.^^^ When asked who handled 
compliance and legal issues for the Swiss accounts opened for U.S. 
clients, one Credit Suisse lawyer explained; “All roads led to the 
General Counsel in Switzerland,” Romeo Cerutti.^^* Mr. Cerutti 
explained that the nature of Swiss law, with its strict secrecy 
requirements, drove the bank’s compliance structure.^^^ He also 
explained that the Swiss legal division issued the bank’s policies on 
U.S. -linked accounts, which then also applied to accounts in the 
Americas region.^” 


Subcommittee interview of Anthony DeChellis, Credit Suisse (8/9/2013). 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). 

See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013) (explaining that 
cross border issues regarding U.S. clients with Swiss accounts were handled by the Swiss legal 
division); Subcommittee interview of Hans-UIriehMeister, Credit Suisse (1/31/2014) 

(explaining that the role of Credit Suisse’s legal division in Switzerland is to identify areas where 
work is required, develop and issue policies, and guide efforts such as Exit Projects, while the 
business line acts as a “partner” to ensure appropriate resources and communication are carried 
out among bank staff). 

See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013). 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). 

See, e.g., 1 1/26/2002 Credit Suisse Financial Services Directive, “Bank relationships with US 
Persons, US Taxpayers and EAMs that are located in the US or have clients who are US persons 
and/or US Taxpayers (“US Person Directive”), CS-SEN-00465963; 1/1/2007 Credit Suisse 
Policy, “Bank relationships witli US Persons, US Taxpayers and EAMs that are located in the 
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Credit Suisse told the Subcommittee that the head of Private Bank 
Compliance, Ursula Lang, who was based in Switzerland, was 
responsible for compliance issues involving all accounts in Switzerland, 
including those opened for U.S. clients by SALN.^‘*° Credit Suisse also 
explained that, while SALN audit reports were sent to Compliance staff 
in both Switzerland and the Americas, it was the Swiss Compliance 
staff, headed by Martin Eichmann in 2006, and Ursula Lang beginning 
in 2009, that was responsible for resolving any audit issues.^"" Romeo 
Cerutti, the bank’s General Counsel, also told the Subcommittee that he, 
too, viewed Swiss accounts as the responsibility of Swiss compliance 
officials. He stated that the Swiss compliance staff was responsible for 
implementing any adjustments as a result of SALN audits.^'*^ 

On the U.S. side, Colleen Graham, the Credit Suisse lawyer who 
served as Regional Head of Compliance for the Americas from 2006 - 
2010, and then became the Chief of Staff to the Private Bank Americas 
CEO from 2010-2012, defined her job as “having a first class control 
environment in Private Bank USA,” but not for U.S. -linked accounts 
in Switzerland. She also explained that when the bank began to identify 
groups of U.S. -linked accounts in Switzerland to determine whether they 
were tax compliant, she was not given a role in that process, and was 
only vaguely aware of that activity from what she heard at General 
Counsel meetings. She said she had no responsibility regarding the 
SALN conduct that eventually led to the 201 1 indictment of seven 
Credit Suisse Swiss bankers by the Department of Justice for facilitating 
U.S. tax evasion.^'’"' 

Business Risk Management was handled the same way, with 
responsibility for risk issues affecting Swiss accounts assigned solely to 
Swiss risk managers. For example, documents tracking the monitoring 
of U.S. -linked accounts in Switzerland, including statistics on account 
approvals at booking locations within Switzerland, show that the risk 
reports were carried out solely by the Swiss Business Risk Management 


US or have clients who are US persons and/or US Taxpayers (“US Person Directive”), CS-SEN- 
00081934 (Version 1.0, replaces D-0025 Version 1.0 of 11/26/2002); 5/19/2008 Credit Suisse 
Policy, “Bank relationships with US Persons, US Taxpayers US EAMs, and non-EAMs with US 
persons and/or US Taxpayers clients (“US Person Policy”).” (Version 2.1, replaces P-00025 
Version Ul of 1/1/2007); 4/17/2012 Credit Suisse Policy, “Relationships involving US Persons 
and US Taxpayers,” CS-SEN-00432317 (Version 3.0, replaces P-00025 Version 2.0 of 
5/19/2008; and replaces LC-00014 Version 2.0, dated 4/23/2009). 

See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013). 

Id. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014) (stating that Martin 
Eichman, head of Compliance at the time of the 2006 SALN audit, was responsible for 
implementation because he was in Switzerland.). 

See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013). 
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group?'*^ The bank identified only one instance in which the risk reports 
were shared with an American-based manager.^'*'" 

Credit Suisse’s Internal Audit division maintained offices in both 
Switzerland and New York, but Credit Suisse indicated that the U.S.- 
linked accounts in Switzerland were solely under the purview of the 
Swiss office. The SALN desk was subjected to internal audits in 2006 
and 2009; both audit reports show the audits were conducted by the 
Swiss audit team.^'*^ While the SALN audits were sent to Compliance 
staff from the Americas region, that staff told the Subcommittee that the 
Swiss Compliance staff was solely responsible for any issues in the 
audit, so the U.S. personnel did not exercise any oversight.^"** 

Even Credit Suisse’s New York Representative Office, which was 
organized under the SALN desk, was physically located in the United 
States, and dealt primarily with U.S. clients, was placed under the 
purview of the Swiss legal division,^"*’ the Swiss Internal Audit 
division,^^° and Swiss Compliance. Credit Suisse’s U.S. legal and audit 
personnel were given no oversight responsibility for that New York 
office. 

One result of the decision to restrict oversight of U.S. -linked 
accounts in Switzerland to Swiss legal, compliance, and audit personnel, 
is that even senior Credit Suisse personnel responsible for the Americas 
business knew little about the accounts. A startling admission was made 
by Robert Shafir, who as current co-head of the Credit Suisse Private 
Banking and Wealth Management division and CEO of the Americas 
business area oversees private banking operations in the United States. 
Mr. Shafir told the Subcommittee that, despite his position and duties, he 
had not heard of the SALN desk until the Subcommittee made him 
aware of it in an interview. He told the Subcommittee he had not 
heard of SALN even though that desk was the designated Center of 


See 3/30/2007 email from Peter Oberhansli to Anthony DeChellis, and others, “Risk Country: 
Yearly Review 2006,” CS-SEN-00409535, attaching 3/30/2007 Credit Suisse Private Banking 
Risk Country Report 2006. 

Id.; Subcommittee interview of Agnes Reicke, Credit Suisse (1 1/7/2013); see also 
Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013) (stating that she never 
saw any Market Management materials that reported the booking location of U.S. accounts, other 
than where tlie booking location was in the United States). 

8/31/2006 “CSG Internal Audit: Private Banking Americas, North America Offshore, Latin 
America and Baliamas,” Credit Suisse Internal Audit, CS-SF,N--00418830; 12/9/2009 “CSG 
Internal Audit Private Banking Americas, North America International,” CSG Internal Audit, 
CS-SEN-004 17862. 

See Subcommittee interviews of Romeo Cerutti, Credit Suisse (1/15/2014) and Colleen 
Graham, Credit Suisse (12/4/2013). 

See, e.g., 1/2008 Compliance Training Rep. Office New York, CS-SEN-00081458, at 491 
(“New York Representative Office Supervisory Team,” includes a redacted name “from U.S. 
Legal Matters in Zurich”). 

2/7/2008 “CSG Internal Audit: PB Americas Representative Office New York, CSG Internal 
Audit, CS-SEN-00226719. 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013). 
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Competence for opening U.S. -linked accounts in Switzerland, had been 
opening U.S. -linked accounts for years, and its work was ultimately 
within his sphere of responsibility for the Americas. Mr. Shafir told the 
Subcommittee he was also unaware of the extent of U.S. -linked accounts 
being opened in Switzerland by desks other than SALN. 

Swiss secrecy laws made it possible for Credit Suisse to tell its 
U.S. customers that their Swiss accounts were subject solely to Swiss 
oversight. Swiss personnel attuned to Swiss banking secrecy, and Swiss 
laws which still do not categorize tax evasion as a crime, controlled the 
oversight and decision-making for tens of thousands of Swiss accounts 
opened for U.S. clients with billions of dollars in assets and enable U.S. 
taxable income to not be reported to U.S. tax authorities. 

(c) U.S.-Linked Swiss Accounts Outside of SALN 

Credit Suisse told the Subcommittee that its policy was to 
concentrate on U.S. -linked accounts opened in Switzerland at the SALN 
desk whose staff was trained in U.S. regulatory requirements. But a 
third factor was the bank’s decision to allow numerous exceptions to its 
concentration policy leading to thousands of U.S. -linked Swiss accounts 
being opened by desks other than SALN.^'’^ In fact, Credit Suisse data 
indicates that SALN held less than a tenth of all the Swiss accounts 
opened for U.S. clients in 2008, as the below table indicates.^” 

Although the SALN desk was supposed to open all U.S.-linked 
accounts in Switzerland, the bank’s policy explicitly permitted numerous 
exceptions. One exception allowed accounts that had been opened 
before the bank’s concentration policy was created to stay at the desks 
that opened them. Another exception was made for “special desks,” 
such as a desk known by the cryptic code, “SIOAS,”^'’'* which was 


3/31/2010 Credit Suis.se, “Coverage Rules for Swiss Banking Platform,” CS-SEN-00419952. 

Credit Suisse presentation, US Project — STC #1, Zurich (8/19/2008), CS-SEN-00426290. at 
306, 

When the Subcommittee first asked Credit Suisse what SIOA and SIOA5 stood for, and to 
explain the business it conducted, the bank responded; “The SIOA business unit has been 
reorganized a number of times over the years and has included different countries at different 
points in time. If there is a particular period of time tliat the Subcommittee believes is relevant to 
this inquiry for the SIOA and SIOA5 units, we can provide you with further details and the 
composition of the countries covered at that time.” Letter from Credit Suisse legal counsel to 
Subcommittee (7/12/2013), PSI-CreditSuissc-29-OOOOOI, at 01 1-012. When the Subcommittee 
again requested an explanation, the bank wrote that SIOA was called “Market Area 
UK/International (from January 2006 until May 2009),” and SIOA5 was “Department Mixed 
International (from January 2006 until May 2009),” The bank stated that SIOA/SIOA5 carried 
out business for “clients with generally less than CHF 250,000 in assets with the bank who were 
non-Swiss international clients resident in the UK and other countries, including but not limited 
to the US, were assigned to these RMs to receive private banking services in accordance with 
applicable policies." See Credit Suisse, “Request PSI; Explain the name of, and business 
conducted by, the SIOA and SIOA5 units,” (9/24/2013) CS-SEN-00426136-1 37. The bank did 
not disclose until later that SIOA5 was located at the Zurich airport and included a desk focused 
on U.S. clients. 
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located at the bank’s branch at the Zurich airport.^^’^ That desk was 
created in order to make it convenient for U.S. clients who wanted to fly 
into the country, do their banking at the airport, and leave, so none of the 
SIOA5 accounts had to go through the SALN desk. Additionally, 
relationship managers working at desks outside SALN and even outside 
of the Americas region were allowed to maintain “side business” 
accounts for “Ultra High Net Worth Individual” clients,^^® family 
members of clients, and where they had a “business case” for an 
exception.^^^ As a result, U.S. -linked cross border accounts were not 
concentrated at a single desk, as portrayed in the written Credit Suisse 
policy. 

A 2008 internal Credit Suisse presentation disclosed the real-world 
results of the many exceptions to the concentration policy. A table 
prepared as part of the presentation showed that Switzerland was by far 
the largest location for U.S. -linked offshore accounts, housing 90% of 
the U.S.-linked CIFs and 80% of the assets under management in the 
U.S. cross border business.^^* It also showed that, contrary to Credit 
Suisse’s concentration policy, U.S. -linked accounts had been opened by 
Swiss bankers working in all areas of the bank; as the title of the table 
states; “US Int’l business activities spread-out across whole 
organization.”^'"'^ 

That table, reprinted below, provides a breakdown of the U.S.- 
linked accounts in Switzerland, including both individual person 
accounts and accounts opened in the name of legal entities, that were 
being managed by various regional desks in Switzerland. The acronym 
at the far left, SBIP, means that the accounts were booked on the Swiss 
Booking Platform, meaning they were Swiss accounts. 


3/30/2007 Credit Suisse Private Banking Risk Country Report 2006, CS-SEN-00409537, at 
546; Subcommittee interview with Agnes Rcicke (10/29/2013). 

Ultra High Net Worth Individuals were, at the time of this 2010 presentation, defined as 
clients worth more than 50 million CHF. 

3/31/2010 Credit Suisse, “Coverage Rules for Swiss Banking Platform,” CS-SEN-00419952, 
at 954, 956. 

Credit Suisse presentation, US Project- STC #1, Zurich (8/19/2008), CS-SEN-00426290, at 
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The table shows that, in 2008, in addition to the SALN desk, which 
is represented by the first box in the chart labeled “PB Americas,” there 
were seven other business areas, including Clariden Leu, that opened 
and serviced U.S. linked accounts. Together, those eight business lines 
had 1,866 Swiss private bankers servicing U.S. clients. While most of 
the private bankers serviced only one U.S. -linked Swiss account, the 


On the left, the rows represent different Credit Suisse business areas operating in Switzerland, 
including: 

“PB Americas” which is the SALN desk; 

“w/o CSPA” “where of' 367 CIFs, of the 2,551 CIFs that were in PB Americas, were booked by 
Credit Suisse Private Advisors, a Zurich-based Credit Suisse subsidiary registered with the U.S. 

SEC; 

“P&BB CH” which refers to Private Banking and Business Switzerland; 

“PB EMEA” which refers to Private Banking for Europe, Middle East, and Africa; 

“w/o SIOA 5” “where of’ 9,345 CIFs were in SIOA5, the Credit Suisse branch at the Zurich 
aiiport, of the 10,283 CIFS that were in PB EMEA: 

“PB Asia” which refers to Private Bank Asia offices located in Switzerland intended to serve 
Asian clients; 

“PB IS&P” which refers to Private Bank External Asset Managers, that is, third parties that 
service U.S. CIFs with assets in custody at Credit Suisse; 

“Other” which refers to other Booking Centers located outside of Switzerland and includes only 
U.S. resident CIFs, not U.S. national CIFs or foreign entity CIFs with U.S. beneficial owners; 
“Other BCs” which refers to other banking centers in Switzerland servicing U.S. clients in 13 
countries named in footnote (7) of the cfcirt; and 

“Clariden Leu” which refers to CS’ private banking subsidiary located in Switzerland. 

Credit Suisse presentation, US Project - STC #1, Zurich (8/19/2008), CS-SEN-00426290, at 
306. 
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table indicates that 101 bankers serviced five or more U.S. -linked 
accounts.^^’ 

The table also shows that the vast majority of U.S. -linked accounts 
and assets were handled by desks outside SALN and even outside the 
PB Americas business area, despite the bank’s concentration policy. 

Two business areas - Private & Business Banking in Switzerland 
(P&BB CH) and Private Banking in Europe, the Middle East, and Africa 
(PB EMEA) together held over 17,000 U.S. -linked ClFs with 4 billion 
CHF in assets, compared to about 2,500 CIFs and 2.1 billion CHF in 
assets in SALN. Clariden Leu alone, Credit Suisse’s subsidiary private 
bank, reported 1,990 U.S. CIFs with assets of 1 .8 billion CHF. 

The desk with the most U.S. -linked accounts, S10A5, was located 
in the Zurich Airport branch, which was part of the PB EMEA business 
area, not the SALN (PB Americas) desk. The airport branch had over 
9,400 U.S. -linked CIFs, with assets of 1.1 billion CHF. That represented 
almost quadruple the number of the 2,500 U.S.-linked CIFs in SALN. 
Credit Suisse indicated that some of those airport branch accounts held 
less than $50,000, while others held more than $1 million.^^^ The U.S.- 
linked CIFs at the SIOA5 airport branch were part of Private Banking 
EMEA, as the above chart shows, which organizationally reported into 
management responsible for Europe, Middle East, and Africa. Neither 
that nor any of the other offices outside of the PB Americas had any 
U.S. management in the chain to monitor their U.S. -linked accounts. 

The bottom line is that, until 2009, despite a written policy calling 
for Swiss accounts opened for U.S. clients to be controlled by a single 
specially trained office that knew U.S. tax laws applicable to its 
customers. Credit Suisse allowed virtually any Swiss banker to open a 
Swiss account for a U.S. person. 

(2) Most U.S. Account Assets Were Undisclosed 

When asked how many of the U.S. -linked accounts opened in 
Switzerland were hidden from the United States, Credit Suisse told the 
Subcommittee that it has been unable to determine or estimate that 
number. When asked how much money was involved in the undisclosed 
Swiss accounts. Credit Suisse was again unwilling to answer. But any 
one of three methods for estimating the extent of the tax compliance 
problem at Credit Suisse shows that the vast majority of the 22,000 
Swiss accounts opened for U.S. customers - between 85 and 95% - may 
have been hidden from U.S. authorities. Those potentially undeclared 
Swiss accounts held an estimated minimum of 5 billion CHF and 
perhaps as much as 12 billion CHF. Together those estimates indicate 


Id. 

Subcommittee interview with Agnes Reicke, Credit Suisse (10/29/2013). 
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that 20,000 U.S. accountholders with undeclared Swiss accounts at 
Credit Suisse may still owe unpaid U.S. taxes on assets totaling billions 
of dollars. 

Closed Accounts Method. Credit Suisse has used bank data to 
calculate the total number of Swiss accounts it opened for U.S. clients, 
but has not taken the next step to calculate, or even estimate, how many 
of those accounts and how much of their assets were likely hidden from 
U.S. authorities. 

Credit Suisse has determined that the total number of U.S.-linked 
accounts it opened in Switzerland peaked in 2006 with over 22,000 U.S. 
CIFs with 12.4 billion CHF.^“ Its records also show a decline in that 
number over time, with the drop in the number of accounts accelerating 
after the UBS scandal broke in 2008, and Credit Suisse initiated a series 
of “Exit Projects,” described below, to close U.S. -linked accounts in 
Switzerland that had not been disclosed to the United States. By 201 1, 
the number of U.S. CIFs booked in Switzerland dropped to about 7,000 
U.S. CIFs with 2.8 billion CHF in assets.^®'^ Credit Suisse told the 
Subcommittee that, as of the end of the year 2013, only 3,500 U.S.- 
linked CIFs remained at the bank, all of which had been reviewed, 
verified as tax compliant, and determined to be active, with $2.6 billion 
in assets. Another 90 U.S. CIFs, with S70 million in assets, were in 
the process of review by the bank.^'’® 

Altogether, over a seven-year period. Credit Suisse’s U.S-linked 
accounts in Switzerland dropped from about 22,000 U.S. CIFs with a 
peak of 12.4 billion CHF in 2006, to 3,500 CIFs and $2.6 billion in 
2013. Those figures show that, by the time the bank’s Exit Projects 
concluded, over 85% of the U.S. -linked CIFs had left the bank. Since 
the purpose of the Exit Projects was to maintain accounts only if the 
U.S. accountholders could demonstrate U.S. tax compliance, meaning 
they were disclosed to U.S. authorities, the bank’s figures on closed 
accounts suggest that 85% were undisclosed, producing an estimate of 


See Table 1. above. 

Id. These figures do not include nearly 2,300 LJ.S.-Hnked accounts that, from 2008 to 2012, 
were booked at Clariden Leu, the private Swiss bank purchased and maintained by Credit Suisse 
as a separate subsidiary until merging its accounts and operations into the larger bank in 2012. 

See Credit Suisse presentation, “Credit Suisse Report to the Permanent Subcommittee on 
Investigations,” (2/10/2014), PSl-CreditSuisse-64-000001. Those accounts included accounts 
opened by U.S. residents, U.S. nationals, and foreign domiciliary entities with U.S. beneficial 
owners. Additionally, Credit Suisse identified 973 U.S. -linked CIFs with S1.5 billion which, 
between 2008 and 2013, were no longer categorized as a U.S. account, either because the client 

moved out of the United States or for some other reason. 

2 « 
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nearly 19,000 U.S. customers with hidden Swiss assets totaling nearly 
$5 billion.^^ 

UBS Method. Another way to estimate of the number of 
undeclared Swiss accounts is to use the method that UBS used when it 
came forward in 2008 to admit that it had aided and abetted tax evasion 
by U.S. persons with Swiss bank accounts. At that time, UBS estimated 
the number of undeclared U.S. accounts to be equal to the number of 
U.S. client accounts in Switzerland that had no IRS W-9 form on file 
with the bank. UBS reasoned that a U.S. accountholder who failed to 
provide a W-9 account to the bank likely also failed to disclose the 
Swiss account to U.S. authorities. In 2006, Credit Suisse had over 
22,000 U.S-Iinked CIFs, a customer base which grew when it acquired 
Clariden Leu in 2007, so that the combined number of U.S. -linked CIFs 
at both Credit Suisse and Clariden Leu totaled nearly 23,000 in 2008.^^* 

Using the UBS standard, the key factual question is how many of 
the Credit Suisse and Clariden Leu accounts opened for U.S. customers 
in Switzerland were allowed to operate with no W-9 form on file with 
the bank. Using data supplied by the bank for 2008, Credit Suisse, 
including Clariden Leu, had at least^^’ 8,700 U.S. -linked CIFs with $9.1 
billion in assets in securities accounts, and an additional 15,300 CIFs 
with another $2.8 billion in assets in non-securities accounts, that had 
not provided the bank with a W-9 or similar tax form.^’° Using the UBS 
methodology indicates that, in 2008, about 24,000 U.S. -linked CIFs in 
Switzerland - about 95% of the total number of accounts - holding 
roughly $1 1.9 billion in assets may have been undeclared to U.S. 
authorities. 

DOJ Estimate. Still another way to estimate the extent of 
undeclared Swiss accounts at Credit Suisse is to draw from the 
Department of Justice’s 201 1 indictment of seven Credit Suisse bankers. 
In the superseding indictment, filed in .Tuly 2011, DOJ alleged that 
Credit Suisse had $4 billion in undeclared U.S. -linked accounts: 

“International Bank’s managers and bankers working in the cross- 

border business knew and should have known that they were 


™ Id. Numbers do not add up because the bank opened some U.S. -linked accounts during that 
lime period. 

See Table 1, above. 

These figures are “at least” because they represent the accounts that Credit Suisse has 
reviewed, but not all of the U.S. -linked Swiss accounts that existed during that year. 

Credit Suisse presentation, “Credit Suisse Report to the Permanent Subcommittee on 
Investigations,” (7/31/2013), PSI-CreditSuisse-33-000001, at 020-031. Credit Suisse explained 
to the Subcommittee that accountholders for non-securities aceounts were not required to provide 
a W-9 form, and the bank did not search data to determine if any such accountholders, 
nonetheless, had a W-9 on tile, noting that it was possible that an accountholder would have 
volunteered a W-9 form in order to show tax compliance. See Subcommittee briefing by Credit 
Suisse (2/7/2014). 
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aiding and abetting U.S. customers in evading their U.S. income 
taxes. As of the fall of 2008, International Bank maintained 
thousands of undeclared accounts containing approximately $4 
billion in total assets under management in those accounts. 

The $4 billion figure may have been sourced from a W-9 project 
presentation prepared by Credit Suisse in the course of a 2006 effort to 
identity Swiss accounts opened by U.S. residents which held U.S. 
securities. The presentation estimated that the total number of U.S. 
resident CIFs without W-9 forms on file at the bank at that time held 
assets totaling $4.1 billion. That presentation left out two categories 
of U.S. CIFs - U.S. nationals living outside the United States, and U.S. 
beneficial owners of foreign entities. The bank has since developed 
statistics that in 2006, it had 6,000 U.S. national CIFs with 1 .5 billion 
CHF, and 1,400 CIFs of U.S. beneficial owners of foreign entities, with 
5.7 billion CHF.^^^ Given those additional facts uncovered since the 
bank’s 2006 estimate, however, as described above, the amount of assets 
associated with the bank’s undeclared Swiss accounts are likely 
significantly greater than the amount cited by DOJ in the indictment. 

For example, using the UBS method for estimating the number of 
undeclared accounts indicates that 95% of the Swiss accounts opened for 
U.S. clients at Credit Suisse might not have been disclosed to the United 
States; that percentage suggests, in turn, that nearly all of the funds in 
those accounts, totaling nearly $12 billion, may also have been 
unreported to U.S. authorities. 

Credit Suisse Resistance. Credit Suisse has resisted using bank 
data to determine or estimate either the number of undeclared Swiss 
accounts held by its U.S. clients or the amount of funds associated with 
those undeclared accounts. Mr. Dougan, Credit Suisse’s CEO, told the 
Subcommittee that the bank has never had any estimate of undeclared 
U.S. -linked accounts, either as a percentage or number of accounts, or as 
an amount of assets, because the bank never went through an exercise to 
develop such an estimate.™ The bank also told the Subcommittee: 

“Credit Suisse did not systematically track any figures on the 
number of undisclosed client relationships at the Bank. Moreover, 
as also previously discussed, in the vast majority of cases the 
Relationship manager, let alone the Bank, was unaware of the tax 
status of the client. We are therefore unable to provide the number 


United States v. Markus Walder. et ai. . Case No. l:ll-CR-95 (E.D. VA), Superseding 
Indictment (7/21/201 1), at . ‘international Bank” is Credit Suisse. 

See 1 1/28/2006 Credit Suisse presentation, CSPA Transfer of W-9 Clients “Receiver Project” 
2 STC-Meeting, at 6, CS-SEN-00143681, at 685. 

Credit Suisse presentation, Update on Development of AuM and Accounts of U.S. Clients to 
the Senate Pennanent Subcommittee on Investigations (4/20/2012) (providing asset data in Swiss 
francs), CS-SEN-00189151, at 153-154. 

Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 
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of client relationships that were undisclosed to U.S. authorities 
each year.”^^^ 

When the Subcommittee asked for estimates of undisclosed 
accounts based on the Exit Projects conducted by the bank, Credit Suisse 
responded: “The objective of the Credit Suisse and Clariden Leu exit 
projects was to verify tax compliance of U.S. linked accounts in order to 
allow these accounts to remain at the banks. The projects were never 
intended to identify non-compliant behavior.”^^’’ While the bank has 
repeated that it was not its responsibility to ensure their U.S. clients paid 
their taxes, it reaped profits from its undeclared business. 

These responses by Credit Suisse, and additional materials 
obtained by the Subcommittee, suggest that even after the UBS case, the 
bank and its employees failed to inquire into and turned a blind eye 
toward evidence of undeclared Swiss accounts being used by U.S. 
clients to evade U.S. taxes. Credit Suisse continues to resist calculating 
the extent to which its Swiss accounts were used to facilitate U.S. tax 
evasion. 

It is clear from the evidence, however, that Credit Suisse bankers 
knew that the bank’s Swiss accounts were being used to hide assets, and 
were willing to facilitate that misconduct even after the UBS scandal 
erupted. In October 2008, for example, two months after the 
Subcommittee’s hearing in which UBS publicly admitted wrongdoing 
and apologized, a Credit Suisse banker who worked at the SIOA5 
branch at the Zurich airport received a question from a colleague about 
setting up an account for a U.S. client and provided this response: 

“He needs not to disclose anything to anyone. He has the choice of 
disclosing it to the US authorities or not. It is his choice! 

Whatever he does is of no concern to us. If he opts not to disclose 
his SSN, he is simply barred from purchasing US ISIN instruments 
(www.sec.com Edgar List) [U.S. securities]. 

That banker later moved to the SALN desk and now manages it. 

In another instance. Credit Suisse openly advised a U.S. client that 
filing a W-9 tax form identifying his account as one that had to be 
reported to the IRS was optional, unless the client purchased U.S. 
securities; that approach to the filing of W-9 forms was, in fact, the 
bank’s official policy until 2012. A former Credit Suisse accountholder 


7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PSI-CreditSuisse-29- 
000001, at 003-004. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSnisse-54- 
000003, at 033. 

10/24/2008 email from Joseph Haeringto Raphael Waknine, “Numbered Accounts,” CS- 
SEN-00345395. 
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described to the Subcommittee how this policy was carried out in 
practice. In 2005, Client 1, an American citizen, arrived at Credit 
Suisse headquarters in Zurich and asked to open an account in 
Switzerland. To open the account, a bank representative was provided a 
copy of Client I’s U.S. passport and driver’s license as identification. 
Client 1 told the Subcommittee that a SALN relationship manager, 
Michele Bergantino, entered the room with a stack of account opening 
paperwork to be filled out, including a W-9 form. Client 1 told the 
Subcommittee that Mr. Bergantino explained that, while the W-9 form 
was required by the U.S. Government, Credit Suisse did not require it to 
open an account, and that it could be provided at another time. Client 1 
proceeded to open an account and use it for the next five years, without 
ever signing a W-9 form or disclosing the account to the IRS until Client 
1 entered the IRS Offshore Voluntary Disclosure Program in 2010. 

Even after Client 1 told a Credit Suisse banker about entering the 
Voluntary Disclosure Program and requested closure of the account in 
order to pay fines and fees to the IRS as a result of failing to disclose the 
account, the bank expressed no condemnation but indicated that the bank 
would welcome the client’s business in the future. 

Together, the evidence is overwhelming that Credit Suisse opened 
tens of thousands of undeclared Swiss accounts for U.S. customers with 
billions of dollars in assets. 

C. Credit Suisse Banking Practices That Facilitated U.S. 

Tax Evasion 

The investigation found that, from about 200 1 to 2008, Credit 
Suisse recruited U.S. clients to open Swiss accounts, and employed a 
number of banking practices that helped its U.S. customers conceal their 
Swiss accounts from U.S. authorities. Those practices included sending 
Swiss bankers to the United States to secretly recruit clients and service 
existing accounts; sponsoring a New York Representative Office that 
served as a hub of activity on U.S. soil for Swiss bankers; and helping 
customers mask their Swiss accounts by referring them to 
“intermediaries” that could form offshore shell entities for them and by 
opening accounts in the name of those offshore entities. One former 
customer described how, on one occasion, a Credit Suisse banker 
traveled to the United States to meet with the customer at the Mandarin 
Oriental Hotel and, over breakfast, handed the customer the bank 


™ Subcommittee interview of Client 1 (9/10/2012). Client 1, and other Credit Suisse clients 
who spoke with the Subcommittee, have been anonymized. 

See 3/2/2010 Chris Bagios emails to Client 1, CS-SEN-00025083 (“Nevertheless, do let me 
know if you agree to discuss the reasons for your decision: I trust that we can address concerns 
pertaining to the continuation of the relationship out of Zurich, which 1 would very much hope 
for. I am particularly interested in discussing whether your attorney or the IRS directly 
concluded that the assets have to be repatriated. ... It will certainly be a pleasure to welcome you 
as a client, should you opt to knock on our door again.’"). 
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statements hidden in a Sports lilustrated magazine. Credit Suisse aiso 
sent Swiss bankers to recruit ciients at bank-sponsored events, inciuding 
the annuai “Swiss Baii” in New York and golf tournaments in Florida. 
The Credit Suisse New York Representative Office maintained a 
document listing “important phone numbers” of intermediaries that 
formed offshore shell entities for some of the bank’s U.S. customers. 
Credit Suisse also encouraged U.S. customers to travel to Switzerland, 
providing them with a branch office at the Zurich airport offering a full 
range of banking services and servicing accounts for nearly 10,000 U.S. 
customers. Bank documents also indicate that Swiss bankers were well 
aware that many U.S. clients wanted to conceal their accounts from U.S. 
authorities, but either turned a blind eye to their undeclared status or 
actively assisted those accountholders to hide their assets from the 
United States. 

(1) Legal and Policy Restrictions on U.S. Activities 

Foreign banks seeking to conduct securities or banking activities in 
the United States are subject to U.S. oversight and certain legal 
restrictions. To advertise securities products, solicit clients, carry out 
securities transactions, or give investment advice in the United States, 
non-U. S. persons must first register with the U.S. Securities and 
Exchange Commission (SEC).'*® In addition, securities products offered 
to U.S. persons must comply with U.S. securities laws, which generally 
means they must be registered with the SEC, a condition that non-U.S. 
securities, mutual funds, and other investment products may not 
meet. Similar prohibitions in State securities and banking laws may also 
apply. 

While Credit Suisse has a U.S. broker/dealer and investment 
advisor that is registered with the SEC, called Credit Suisse Securities 
(USA) LLC, that firm’s license applies only to its own employees. The 
Swiss private bankers who traveled to the United States were employed 
by Credit Suisse AG, a Swiss-licensed bank which does not have a U.S. 


See, e.g., Section 15(a)(1) of the Exchange Act, 15 U.S.C. § 78o(a)(l): “(a) Registration of all 
persons utilizing exchange facilities to effect transactions; exemptions. 

(1) It shall be unlawful for any broker or dealer which is either a person other than a natural 
person or a natural person not associated with a broker or dealer which is a person other than a 
natural person (other than such a broker or dealer whose business is exclusively intrastate and 
who does not make use of any facility of a national securities exchange) to make use of the mails 
or any means or instrumentality of interstate commerce to effect any transactions in, or to induce 
or attempt to induce the purchase or sale of, any security (other than an exempted security or 
commercial paper, bankers’ acceptances, or commercial bills) unless such broker or dealer is 
registered in accordance with subsection (b) of this section.” 
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broker/dealer license and is not authorized to conduct securities 
activities within the United States.^*' 

Credit Suisse was well aware that its Swiss bankers had no 
authority to conduct most banking services or securities activities in the 
United States. Since at least 2002, Credit Suisse maintained an internal 
policy, called the U.S. Persons Policy, which set out guidelines to avoid 
violating U.S. securities laws. The policy forbid Credit Suisse AG 
bankers from offering investment advice, soliciting clients, or executing 
securities transactions in the United States. The policy also restricted 
sales of certain financial products, using an internal website to identify 
which could or could not be sold to U.S. clients.^*^ The policy explicitly 
prohibited Swiss bankers from using telephones and email to provide 
investment advice or solicit securities transactions: 

“General Rule; Communications by mail, telephone, telex, telefax, 
internet or e-mails into or from the United States, or visits or 
meetings in the United States, may not be used to provide 
Investment Advice or Solicitation, as defined below.” 

When traveling in the United States, or communicating with U.S. 
residents through telephone calls, mail, fax, or email, Credit Suisse 
private bankers had to abide by both the SEC restrictions and the bank’s 
own policies. 

(2) Traveling in the United States 

Despite the prohibitions in U.S. law and bank policy, Credit Suisse 
Swiss bankers met with their American clients in person on American 
soil. While traveling to the United States was not itself illegal, the U.S. 
trips enabled the Swiss bankers to travel across the cormtry to cari-y out 
activities prohibited by U.S. law or the bank’s own policies. Evidence 
shows that the Swiss bankers used their in-person meetings with U.S. 
clients, for example, to provide account statements for Swiss accounts, 
provide investment advice, and obtain approval for securities 
transactions without creating any paper trails in the United States of 
illegal securities transactions or undeclared accounts. Swiss bankers 
also traveled to the United States in order to broaden their client base, 
seeking referrals and arranging meetings with prospective clients. 

According to an analysis prepared by Credit Suisse, its travel 
records indicate that, from 2001 to 2008, Swiss relationship managers 


Credit Suisse Private Advisors, a subsidiary of Credit Suisse AG, was a Zurich-based, SEC- 
licensed broker/dealer, however, the conduct at issue in this report was through Credit Suisse 
AG, not Credit Suisse Private Advisors. 

See, e.g, 11/26/2002 Credit Suisse Financial Services Directive, “Bank relationships with US 
Persons, US Taxpayers and EAMs that are located in the US or have clients who are US persons 
and/or US Taxpayers (“US Person Directive”), CS-SEN-00465963. 

Id. at 964 (emphasis in original). 
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made over 1 50 separate trips to the United States to meet with American 
clients, as well as solicit new clients.^*'* In conducting this analysis, 
Credit Suisse focused on Swiss bankers associated with the SALN 
office, and included only a general review of travel by bankers in other 
Swiss offices with U.S. -linked accounts. Credit Suisse explained that 
internal “Travel Reports” were normally required, but had not been 
prepared or retained for almost half of the U.S. trips taken by its Swiss 
bankers, and that the Travel Reports that did exist contained inconsistent 
levels of detail. Its review, which drew from those incomplete and 
Inconsistent travel records, necessarily underestimated the total number 
of trips taken to the United States.^*® 

Even the limited bank analysis found that, from 2001 to 2008, 
SALN Relationship Managers took at least 107 trips to the United 
States, with the number of trips peaking at 20 per year in the years 2002 
and 2006.^*’ Credit Suisse indicated that “almost all” SALN travel was 
to meet with U.S. clients.^** Outside of SALN, the bank’s analysis 
determined that other Swiss-based Relationship Managers took at least 
50 trips to the United States between 2002 and 2008, with most trips for 
the purpose of soliciting or servicing U.S. clients, some of whom may 
have opened or had undeclared accounts.^*’ In 2008, after the UBS 
scandal broke, Credit Suisse banned all further client-related travel to the 
United States by Swiss bankers. 

To supplement the Credit Suisse analysis, the Subcommittee 
identified additional U.S. trips by SALN Relationship Managers using 
official travel records collected and maintained by the U.S. Customs and 
Border Protection (CBP). The bank provided travel reports for SALN 
relationship managers that have been indicted by the U.S. Department of 
Justice - Markus Walder, Marco Parenti Adami, Michele Bergantino, 
Susanne Ruegg Meier - as well as two other relationship managers. The 
CPB data examined by the Subcommittee reported U.S. trips by four 
additional SALN relationship managers. Those four Swiss bankers 
made an additional 22 trips, to major cities like New York, San 


Credit Suisse presentation, Report to the Senate Permanent Subcommittee on Investigations 
(2/29/2012), PSI-CreditSuisse-l 1-000001-019, at 01 1 (travel statistics based on SALN 
relationship manager travel reports, email, data fh)m travel agency records, expense statements, 
lists of business trips of SALN employees, list of training attendees, and DHL information on 
shipments). 

See 12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000003, at 012. 

286 Id^ 

Credit Suisse presentation, Preliminary Review (7/26/201 1), CS-SEN-0001, at 014; see also 
Credit Suisse presentation, Report to the Senate Permanent Subcommittee on Investigations 
(2/29/2012), PSI-CredilSuisse-1 1-000001, at OIL 
Subcommittee briefing by Credit Suisse (1/16/2014). 
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Francisco, Los Angeles, and Miami.“^° The bank told the Subcommittee 
that travel by non-supervising Relationship Managers from SALN was 
typically undertaken for client-related reasons,^^' 

When SALN Relationship Managers took a trip to the United 
States, they sometimes filled out Travel Report Summaries at the bank. 
Credit Suisse provided the Subcommittee with roughly 15 of those 
Travel Report Summaries out of the 107 trips taken by SALN bankers. 
Credit Suisse informed the Subcommittee that the number was limited, 
because the bank could provide copies of only those Travel Report 
Summaries that were physically located in the United States; production 
of travel records, or any document, located in Switzerland was 
prohibited by Swiss secrecy and data protection laws. In its review of 
just those 1 5 reports, Credit Suisse identified one instance where a 
supervisory Relationship Manager told a traveling Relationship Manager 
to lie on a travel report to mask using a U.S. trip to solicit business, 
which was against bank policy. Instead of reporting the business aspects 
of the trip, the supervisor told the Relationship Manager to write that he 
had attended the wedding of a client’s child, which fell within internal 
bank travel guidelines. SALN bankers who traveled to the United 
States also lied on U.S. travel forms, administered by the Department of 
Homeland Security, when they filled out requests for visa waivers in 
order to travel in the United States by stating that they planned to visit 
the United States for “tourism” purposes instead of “business” 
purposes. While the bank did not provide travel reports for all U.S. 
trips, there were at least five SALN bankers whose travel reports showed 
that they were conducting banking business with U.S. customers, and, 
CBP data for the same trip showed that they represented to U.S. 
authorities that they were tourists.^’'’ 

The Travel Report Summary templates included fields for the 
Relationship Managers to report, among other things, their name, 
destination, travel dates, cost of travel, and the number of clients visited. 
It also requested the number of prospective clients the Relationship 


3/9/2012 Letter from the Department of Homeland Security to Allison F. Murphy and 
Andrew C. Dockham, U.S. Permanent Subcommittee on Investigations [Sealed Exhibit]; 
4/5/2012 Letter from the Department of Homeland Security to Allison F. Murphy and Andrew C. 
Dockham, U.S. Permanent Subcommittee on Investigations [Sealed Exhibit]. 

Subcommittee briefing by Credit Suisse (1/16/2014). 

See 2/29/2012 K&S Presentation, discussion rc PSI-CreditSuisse-l 1-000011; see also CS- 
SEN-00081864 (original report) with CS-SEN-00081865 (edited report “the reason for this trip 
was an invitation to a wedding in San Francisco.”). 

See Subcommittee analysis of travel reports of SALN bankers provided by Credit Suisse and 
Customs and Border Protection data requested by Subcommittee, including 3/9/2012 Letter from 
the Department of Homeland Security to Allison F. Murphy and Andrew C. Dockham, U.S. 
Permanent Subcommittee on Investigations [Sealed Exhibit]; 4/5/2012 Letter from the 
Depaitment of Homeland Security to Allison F. Murphy and Andrew C. Dockham, U.S. 
Permanent Subcommittee on Investigations [Sealed Exhibit]. 
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Manager saw, the number of client referrals received, and the number of 
new accounts opened, with corresponding asset amounts for all 
categories. It also included an open field for recording notes related to 
the travel activity, and a field for reporting a “Success Story” from the 
trip. While all of the Travel Reports contained some redactions, 
including redactions that removed the names of the bankers who 
traveled to the United States, the Subcommittee was able to identify 
most of the relevant SALN bankers who filed the reports. 

The Credit Suisse Travel Reports, tike the CBP travel records, 
showed that SALN Relationship Managers traveled extensively across 
the United States, visiting cities along the West Coast, East Coast, 
South, and many cities in between, such as Houston and 
Chicago. On a given trip, Relationship Managers often visited several 
cities. According to the bank’s trip analysis, the average trip to the 
United States by an SALN Relationship Manager lasted seven to ten 
days with three to four client visits per day.^^^ The Travel Reports also 
indicated that, over the course of a trip, SALN Relationship Managers 
visited an average of 32 clients with assets totaling about 1 10 million 
CHF. In addition, the Travel Reports showed that the Swiss bankers 
frequently took clients out for meals^^^ and, on occasion, provided a 


Compare 2008 SALN Organizational Chart, CS-SEN-00080287 (names of Swiss employees 
redacted and replaced with codes, such as RM22) with 2008 SALN Organizational Chart, CS- 
SEN“000 11631 (names of Swiss employees not redacted). 

4/28/2006 Travel Report Summary from “RM02" [identified by Subcommittee as Michele 
Bergantino], CS-SEN-00081864 (San Franciso, Los Angeles, Newport Beach); 10/12/2005 
Travel Report Summary from “RM20SH'’ [identified by Subcommittee as Marco Parenti 
Adarai], CS-SEN-0008188I (Los Angeles). 

5/3/2006 Travel Report Summary from “RM19'’ [identified by Subcommittee as Werner 
Luschcr], CS-SEN-00081868 (New York, Philadelphia); 7/19/2006 Travel Report Summai^ by 
“RM25” [identified by Subcommittee as Florian Schefer], CS-SEN-00081874 (New York); 
5/6/2006 Travel Report Summary by ‘'RM29 RH” [identified by Subcommittee as Markus 
Walder], CS-SEN-00081870 (New York, Boston); 4/1/2007 Travel Report Summary by “RM29 
RH” [identified by Subcommittee as Markus Waider], CS'SEN-00081885 (New York, Boston). 

7/19/2006 Travel Report Summary from “RM2r’ [not identified], CS-SEN-0008i877 
(Miami); 5/20/2006 Travel Report Summary from “RM22 SH DRH" [identified by 
Subcommittee as Susanne Ruegg-Mcier], CS-SEN-0008i872 (Miami, Tampa and Jupiter); 
7/19/2006 Travel Report Summary by “RM25” [identified by Subcommittee as Florian Schefer], 
CS-SEN-00081874 (Miami). 

10/2/2006 Travel Report Summary from “RM2]’' [not identified], CS'SEN-00081879 
(Flouston, Reno); 5/20/2006 Travel Report Summary from “RM22 SH DRIf [identified by 
Subcommittee as Susanne Ruegg-MeierJ, CS-SEN-00081872 (Flouston). 

5/3/2006 Travel Report Summary from “RM19” [identified by Subcommittee as Werner 
Luscher], CS“SEN-00081868); 4/1/2007 Travel Report Summary by “RM29 RH” [identified by 
Subcommittee as Markus Walder], CS-SEN-00081885. 

Id. Some of the Travel Reports also repotted a few visits to Canadian cities, but did not 
include data to indicate the number of Canadian clients visited or the amount of assets under 
management. 

See Credit Suisse presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012), PSI-CreditSuisse-li-OOOOOI, (discussion regarding 01 1). 

See, e.g., 4/28/2006 Travel Report Summary from “RM02” [identified by Subcommittee as 
Michele Bergantino], CS-SEN"0008i864, at 866 (receipt for lunch); 3/1 1/2008 Travel Report 
Summary from Business Trip Report from “RM29 RH” [identified by Subcommittee as Markus 
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client with a gift.^°‘' Client discussions focused primarily on issues 
related to U.S. securities. 

Several former Credit Suisse customers told the Subcommittee 
about meeting with Swiss bankers who serviced their undeclared Swiss 
accounts. In one instance, a former Credit Suisse accountholder, Client 
1, spoke to the Subcommittee about meeting with a SALN Relationship 
Manager, Michele Bergantino, in the United States. According to the 
client, Mr. Bergantino traveled to the city where Client 1 lived and 
extended an invitation to meet at a Mandarin Oriental hotel for 
breakfast. At the hotel, Mr. Bergantino and Client 1 discussed the 
client’s account. Mr. Bergantino also brought Client I’s account 
statements in hard copy to review. According to Client 1, Mr. 
Bergantino handed the client a Sports Illustrated magazine, with the 
account statements hidden inside the magazine pages. 

Other actions taken by Swiss bankers while on U.S. soil are 
described in the 2011 superseding indictment of seven Credit Suisse 
Swiss bankers. The allegations state that, while on travel in the United 
States, among other actions, some of the Swiss bankers “caused U.S. 
customers to execute forms that directed [the bank] not to disclose their 
identities to the IRS ... caused U.S. customers to open and maintain both 
declared and undeclared accounts ... so that U.S. authorities would 
likely not suspect the customer had an undeclared account ... provided 
cash in the United States to U.S. customers as withdrawals from their 
undeclared accounts ... [and] solicited cash deposits in the United States 
from U.S. customers with undeclared accounts.”^®’ 

Together, the bank’s trip analysis, the bankers’ Travel Reports, the 
CBP travel records, and the information provided by fomier clients 
present clear evidence that travel to the United States by Credit Suisse 
bankers between 200 1 and 2008 was an extensive and routine business 
practice. On some of those trips, some of the Swiss bankers solicited 
new U.S. clients, serviced existing clients, and engaged in banking and 
securities transactions on U.S. soil, in apparent violation of U.S. law and 
the bank’s own written policy. 


Walder], CS-SEN-00081901, at 903-904 (“February 25, 2008: [redacted] the hotel for lunch; 
[redacted] @ the hotel for coffee; [redacted] dinner,” “February 26, 2008: [redacted] @ the 
[M]eridian Hotel for lunch; [redacted] @ the hotel for drinks followed by dinner with [redacted]; 
[redacted] @ the hotel for dinner”). 

Id. (see expense list for “gift to client”). 

See Credit Suisse presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012), PSI-CreditSuisse-ll-OOOOOl, at 006. 

Subcommittee interview of Client 1 (9/10/2013). 

United States v. Walder . Case No. 1:1 l-CR-95 (E.D. Va.), Superseding Indictment 
(7/21/2011), 36-45. 
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(3) Soliciting Clients on U.S. Soil 

According to bank policy issued in 2006, Credit Suisse bankers 
based in Switzerland were not permitted to solicit new clients while 
traveling in the United States.^®* The Credit Suisse travel reports show, 
however, that the solicitation of new clients was expected, encouraged, 
and in fact occurred on a regulai’ basis with the full knowledge of senior 
bank personnel. 

The Credit Suisse Travel Reports reviewed by the Subcommittee 
required Swiss Relationship Managers to report to their supervisors the 
number of prospective clients they visited in the United States, the 
amount of assets that could be attracted, and the number of new accounts 
actually opened during the trip.^°’ In 2003, travel to the United States 
required “at least one prospect per day (travelling days included),”^'” 
and by 2006, the bank appears to have increased the level of client 
solicitation that was required on trips, as indicated by multiple Travel 
Reports indicating that “at least 25% of visits” to “prospects” were 
required.^" Additionally, several Relationship Managers wrote in the 
trip notes that their goals were to seek U.S. client referrals, obtain new 
U.S. clients, and expand the client assets they were managing. One 
SALN Relationship Manager, for example, wrote that his “mission” for 
the trip was; “Members of [SALN] are asset and profit hungry people 
proud to deliver outstanding results. That Relationship Manager, 
Michele Bergantino, wrote: 

“In order to keep up the pace in TOI’s [Total Operating Income], it 

will be key for me to increase asset base of existing clients 


308 12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000012 (“Meeting prospective clients was expressly prohibited by internal Bank policy in 
2006.”). 

See, e.g., 10/12/2006 Travel Report Summary from “RM20 SH” [identified by Subcommittee 
as Marco Parenti Adami], CS-SEN-0008188i (also indicating that the banker met with 5 
prospects); 10/2/2006 Travel Report Summary from “RM2r’ [not identified], CS-SEN- 
00081 879 (also indicating that the banker met with 7 prospects); 7/1 9/2006 Travel Report 
Summary from “RM25” [identified by Subcommittee as Florian Schefer] (also indicating that the 
banker met with 10 prospects with “potential of CHF 15,000,000”), CS-SEN-00081874. 

In re Credit Suisse Group AG , SEC File No. 3-15763, Order Instituting Administrative and 
Cease-and-Desist Proceedings (2/21/2014), at 5 (“[MJinutes from an SALN meeting that 
occurred on January 1, 2003 stated SALN management’s view that ‘business trips will no longer 
be allowed if no prospecting is included. Every trip will involve at least one prospect per day 
(travelling days included) [Emphasis in original.]). 

Sec, c.g., 10/12/2006 Travel Report Summary from “RM20 SH” [identified by Subcommittee 
as Marco Parenti Adami], CS'SEN-00081881 (also indicating that the banker met with 5 
prospects); 10/2/2006 Travel Report Summary from “RM2r’ [not identified], CS-SEN- 
00081879 (also indicating that the banker met with 7 prospects); 7/19/2006 Travel Report 
Summary from “RM25” [identified by Subcommittee as Florian Schefer] (also indicating that the 
banker met with 10 prospects with “potentid of CHF 15,000,000”), CS-SEN-00081 874. 

4/28/2006 Travel Report Summary from “RM02” [identified by Subcommittee as Michele 
Bergantino], CS-SEN-0008i864. 
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(consolidation of banking relationships) or to attract new clients. 

Very encouraging to see that now after 4 years the amount of 

referrals is increasing significantly.”^'^ 

Credit Suisse told the Subcommittee that it was unable to quantify 
the total number of American clients that were solicited during the trips 
that Swiss Relationship Managers took to the United States,^'"' but freely 
admitted that client solicitation occurred.^ 

(4) Recruiting U.S. Clients at Bank-Sponsored Events 

Credit Suisse not only sent Swiss bankers to the United States and 
required them to report on their client solicitations, it also arranged for 
them to meet wealthy potential clients at bank-sponsored events. Credit 
Suisse told the Subcommittee that it was aware of only a few “isolated” 
instances in which Swiss bankers were flown to the United States to 
attend a Credit Suisse-sponsored golf tournament in Florida or an annual 
Swiss ball in New York.^'® At the same time, it produced SALN yearly 
business travel calendars for 2006, 2007, and 2008 - the only years 
provided - all of which listed the Swiss Ball in New York and multiple 
golf events in Florida as well as in Nassau, Bahamas as events that 
SALN bankers attended. The Subcommittee learned that, for the 
Swiss Ball, Credit Suisse typically sponsored a table and invited existing 
and prospective clients as guests and seated them with several Swiss 
bankers.^'* In 2007, Markus Walder, the most senior manager of the 
SALN office, submitted a proposal form for the bank to sponsor a table 
at the Swiss Ball in New York at a cost of $6,500.^'^ He wrote on the 
form that his objective for the event was “product volume” of between 


^'Hd. 

12/20/2013 letter from legal counsel to the Subcommittee, Questions about Findings and 
Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54-OOOOOi, at 012. 

See, e.g., 7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PSI- 
CreditSuisse-29-000001, at 10 (“[T]here were instances where SALN Relationships Managers 
advised U.S. clients about U.S. securities, solicited U.S, clients while traveling to the U.S., and 
provided U.S. clients with account information when the client was in the U.S. - both by email 
and when traveling.”). 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI~CreditSuisse-54- 
000001, at 01 3 (“Our investigation did not reveal any instances in which Swiss-based 
relationship managers organized or visited special events in the U.S. for the purpose of meeting 
existing or prospective clients, except for an isolated trip to a golf event in Florida and the 
occasional attendance of the annual Swiss Bail in New York, a social event of the Swiss 
community which bank clients may also have attended.”). 

See Business Trips 2006, CS'SEN-00080267; Business Trips SALN and SALNl 2007, CS- 
SEN-00080270; Business Trips SALN and SALNl 2008, CS-SEN-00080271 . 

1/15/2004 email from Manuel Rybach to Mary Whalen, “Swiss Ball in New York on January 
24, 2003,” CS-SEN-00231704. 

12/2006 Marketing Event/Activity — Proposal Form by “RM29 RFl” [identified by 
Subcommittee as Markus Walder], CS-SEN-00081907. 
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10-20 million CHF in assets under management. He also noted: 

“Invitees have a huge referral potential and an excellent network. 

Some of the Credit Suisse Travel Reports also indicated that, when 
recruiting new clients in the United States, the relationship managers 
openly discussed opening Swiss accounts that would not be reported to 
U.S. tax authorities. For example, one banker wrote that an unnamed 
client planned to open a reported account first and an unreported account 
later, explaining that the client: “Will come in GE [Geneva] in 
November to open a reported account of 1.5 mio [million] usd [U.S. 
dollars] and invest in VVA [a discretionary mandate account^^']. Will 
slowly include the unreported account.”^^^ 

(5) Masking Account Ownership Through Offshore 
Entities 

When opening Swiss accounts for U.S. clients, the evidence shows 
that some Credit Suisse bankers recommended the use of offshore shell 
entities as the nominal accountholders. While it is not illegal to establish 
a trust or entity as an accountholder, using offshore shell corporations, 
trusts, or similar legal entities as the named accountholder instead of the 
U.S. person providing the funds for the account is a common tactic used 
to evade U.S. taxes by impeding identification of both U.S. accounts and 
U.S. accountholders.”^ 

One former U.S. accountholder. Client 1, told the Subcommittee 
that a Credit Suisse banker suggested forming an offshore entity to act as 
the client’s Swiss accountholder several times, both before and after 
2008, because it would provide “one more layer of protection” for the 
assets.”"* Client 3 explained that the client dismissed the suggestions, 
because of the additional charges involved, and because the client had 
felt sufficiently secure after placing the funds in Switzerland.^^^ Travel 
notes by a Credit Suisse banker, Markus Walder, on a March 2007 trip 
to New York, state that an unnamed U.S. client had “signed papers for 
Liechtenstein foundation named [redacted] and Hong Kong Company 
[redacted].””® Travel notes by another Credit Suisse banker discussing 


Id. 

Subcommittee briefing by Credit Suisse (1/16/2014) (a discretionary mandate account gave 
the bank discretion to invest the client’s assets according to a risk profile provided by the client). 

10/2/2006 Travel Report Summary from “RM2r’ [not identified], CS-SEN-00081879. 

Credit Suisse told the Subcommittee that using legal entities as the accountholder, instead of a 
natural person, could also serve more innocuous purposes such as inheritance and succession 
planning. 12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions 
about Findings and Conclusions from Credit Suisse’s Interna! Investigation, PSI-CreditSuisse- 
54-000001, at 023. 

Subcommittee interview of former Credit Suisse Client 1 (9/10/2013). 

Id. 

3/22/2007 Travel Report for “RM29 R” [identified by Subcommittee as Markus Walder], CS- 
SEN-0008 1889, at 893 (redaction by Credit Suisse). 
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a new U.S. client account stated: “Offshore/Trust structure to be 
suggested in 1-2 years. In acknowledgement of these and other 
instances in which U.S. -linked accounts in Switzerland were opened in 
the name of offshore entities, Credit Suisse wrote to the Subcommittee: 
“Swiss-based employees, pre-2009, occasionally recommended that 
clients hold assets in non-U.S. entities when they had knowledge that the 
funds were undeclared.”^^* 

When asked to quantify how many of the U.S. -linked accounts in 
Switzerland were opened in the name of offshore entities. Credit Suisse 
reported that, in 2008, 1,243 CIFs with 4 billion CHF in assets had been 
opened in the name of offshore entities beneficially owned by U.S. 
customers who had failed to file a W-9 identifying their account as held 
by a U.S. person.^^^ In 2006 and 2007, offshore entity accounts 
beneficially owned by U.S. customers contained assets totaling, 
respectively, 5.7 billion CHF and 5.8 billion CHF.^^” Collectively, those 
accounts held around half of the 10-12 billion CHF in total assets in the 
U.S. -linked accounts in Switzerland identified by Credit Suisse during 
those years. 

The Swiss Government treated the practice of opening accounts in 
the names of foreign entities and treating them as non-U.S. accounts, 
despite U.S. persons’ supplying the account funds and controlling the 
account activity, as examples of “tax fraud or the like” under 
Switzerland’s 1996 tax treaty with the United States. Meeting that 
standard justified Swiss banks disclosing the names of the true 
accountholders to the United States under the U.S. -Swiss tax treaty.”^ 

In 2012, Credit Suisse turned over accountholder names to the U.S. 
Government authorities for only about 230 foreign entity accounts which 
the Swiss Government authorized under the “tax fraud or the like” treaty 
standard.^^^ 

(6) Facilitating Client Formation of Offshore Entities 

Credit Suisse not only opened Swiss accounts for U.S. clients 
using offshore shell entities as the nominal accountholders, some of its 


™ 10/2/2006 Travel Report Summary from “RM21” [not identified], CS-SEN-00081879. 

328 j 2/20/20 13 letter from legal counsel to Subcommittee, Questions about Findings and 
Conclusions from Credit Suisse’ s Internal Investigation, at PSI-CreditSuisse-54-00000 1 , at 0 1 1 
(“[I]t is not possible to quantify the frequency and asset amounts of these occurrences.”). 

Credit Suisse presentation, Report to the Senate Permanent Subcommittee on Investigations 
(7/31/2013), at PSI-CreditSuisse-33-000001, at 022. 

Credit Suisse presentation, Update on Development of AuM and Accounts of U.S. Clients to 
the Senate Permanent Subcommittee on Investigations (4/20/2012) (providing asset data in Swiss 
francs), CS-SEN-00i89151. 

See Table 1, infra, showing that the U.S.-linked accounts in Switzerland contained assets 
totaling about $10 billion CHF in 2006 and about 12 billion CHF in 2007. 

See Credit Suisse letter to Subcommittee (8/13/2013). 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014) (Mr. Cerutti said 238 
accounts were turned over.). 
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bankers actively assisted U.S. clients in forming those entities by 
referring them to “intermediaries” or “fiduciaries” who acted as “service 
providers that form and maintain legal entities.”^^'* 

Credit Suisse told the Subcommittee that it often relied on 
“intermediaries” or “finders” to introduce prospective clients to the 
bank.^^^ The bank explained that the relationship also went in the 
opposite direction, when Credit Suisse bankers referred prospective or 
current clients to intermediaries to set up a legal entity to act as the 
Swiss accountholder. Credit Suisse said that most of the intermediaries 
that its Swiss bankers used were located in Switzerland or 
Liechtenstein.^^® 

Credit Suisse provided the Subcommittee with a copy of the two- 
page list of “Important phone numbers,” a copy of which was kept in the 
New York Representative Office, to contact intermediaries that would 
help U.S. clients form offshore shell entities to act as Swiss 
accountholders. The list included contact information for Josef Doerig 
of Doerig Partner, described as an “external Trust expert,” as well as 
Beda Singenberger, of Sinco Truehand, a company that was located in 
Switzerland and specialized in forming offshore entities.^^’ In 201 1, 
both individuals were indicted by the U.S. Department of Justice, for 
allegedly assisting U.S. persons to evade U.S. taxes by setting up sham 
entities to hold their Swiss bank accounts and concealing their identities 
from the IRS.^^* Credit Suisse informed the Subcommittee that its Swiss 
bankers also referred clients to a certain lawyer and a certain firm for the 
same purpose, but declined to identify those two other intermediaries, 
citing Swiss secrecy laws.^^® The bank also declined to confirm that 
certain intermediaries identified by the Subcommittee had helped U.S. 
clients form offshore shell entities to act as their nominal Swiss 
accountholders. 

At the same time, Credit Suisse admitted that SALN bankers in 
Switzerland “had relationships with several commonly used fiduciaries,” 
and that two of those intermediaries had formal referral agreements with 
Credit Suisse specifying the compensation that they would pay to the 


12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Interna! Investigation, PSI-CreditSuisse-54- 
000001, at 023. 

Id. at 022. 

Subcommittee briefing by Credit Suisse (1/16/2014). 

1 1 /1 6/2007 Credit Suisse document, “Important Phone Numbers,” CS-SEN 00011615. 
United States v. Singenberger. Case No. ll-CR-620 (S.D.N.Y), Indictment (7/1 1/201 1); 
United States v. Walder et al. . Case No.l;n-CR-95(E.D. Va.), Superseding Indictment 
(7/21/2011). 

12/20/2013 letter from Credit Suisse legal counsel to tlie Subcommittee, Questions about 
Findings and Conciusions from Credit Suisse’s Internal Investigation, PSI-CreditSuisse-54- 
000001, at 022-023. 
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bank for sending them clients?''*’ Credit Suisse told the Subcommittee 
that it was unable to quantify the ffequeney or asset amounts associated 
with the U.S. clients referred to such intermediaries, except to say that it 
found no evidence of such conduct after 2008?“" 

An indictment filed by the Department of Justice of one former 
Credit Suisse U.S. accountholder, Jacques Wajsfelner, described how he 
used the bank’s “external trust expert,” Beda Singenberger, to establish a 
foreign sham entity, which hid his account from U.S. authorities. 
According to the indictment, in 2006, Mr. Singenberger traveled to the 
United States and met with Mr. Wajsfelner.’*''^ That same year, Mr. 
Singenberger formed Ample Lion Inc. as a Hong Kong corporation with 
Mr. Wajsfelner as the sole beneficial owner and with Mr. Singenberger 
as the nominal corporate director.’*'’’* 

The indictment states that Mr. Singenberger assisted Mr. 

Wajsfelner in opening an account at Credit Suisse using Ample Lion as 
his accountholder.^'*'' According to the indictment, Mr. Wajsfelner was 
identified to Credit Suisse as the beneficial owner of Ample Lion at the 
time of the account opening in 2006.^“'^ After the account was opened, 
the indictment alleges that all communications from Credit Suisse to 
Ample Lion were sent to Mr. Singenberger’ s company, Sinco Treuhand, 
in Switzerland and never to the United States.^'"’ The indictment states 
that the Ample Lion account had assets valued at about S3. 3 million in 
July 2006; the assets rose to a value of nearly S5.7 million by December 
31, 2007, and then declined to about $2.3 million when they were 
transferred to Mr. Wajsfelner’s personal account at Credit Suisse on 
December 5, 2008.’*'’’ The indictment alleges that the Ample Lion 
account was closed around December 2008, following the asset 
transfer.^''* In June 2009, Mr. Wajsfelner transferred the assets from his 
personal account at Credit Suisse to an account at Wegelin, another 
Swiss bank.^''*’ 

Additionally, Credit Suisse told the Subcommittee that its internal 
investigation had found instances in which its Swiss-based bankers may 
have been involved in hiding the identity of U.S. -linked accountholders 
by accepting inaccurate W-8BEN forms from the legal entities acting as 


Id. at 024; see also Subcommittee briefing by Credit Suisse (1/16/2014). 

Id. at 22. But see Subcommittee interview of former Credit Suisse Client 1 (9/10/2013) 
(asserting that a Credit Suisse banker recommended forming an offshore shell entity both before 
and after 2008). 

See United States v. Wajsfelner . Case No. I:12cr641, Indictment (8/20/2012), at ^9. 


lU. 

Id. 

Id. at 1114, 1116,118. 
™ Id. at 11 8. 

““id. at 119. 
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nominal accountholders. W-8BEN forms are supposed to be filed by 
accountholders that are holding account assets for the benefit of 
another.^^” Switzerland has its own version of such a form, called Form 
A, which requires identification of the true owner of the account assets, 
the so-called “beneficial owner” of the account. Both forms seek to go 
behind a nominal accountholder, although differences between the two 
forms may lead to discrepancies in the reported information.^^' On the 
W-8BEN form, the nominal accountholder is supposed to identify the 
true owner of the assets, the beneficial owner, by providing, among 
other details, the owner’s name, country of residence, and, as required, 
U.S. taxpayer identification number. The accountholder then files the 
form w'lth the bank. Banks are supposed to use the W-8 and W-9 forms 
filed by their clients to identify U.S. accounts that must be disclosed to 
the IRS. By allowing an offshore entity to file a W-8BEN form 
signifying an account is being held on behalf of a non-U.S. person, 
versus a W-9 form that would have signified a U.S. person. Credit 
Suisse avoided disclosing the account to the IRS. 

Credit Suisse told the Subcommittee that its internal investigation 
also found instances where an offshore entity filed a W-8BEN form with 
the bank for a Swiss account, stating that the beneficial owner was not a 
U.S. person, when the beneficial owner was in fact a U.S. person.'^^^ 

The bank said that it was unable to quantify how extensively that 
practice occurred or how often a Credit Suisse banker participated in the 
subterfuge. The bank’s internal investigation did find that its Swiss 
Relationship Managers were generally aware of the nationality of the 
beneficial owners of the shell entities that acted as their accountholders. 
The bank said its investigation also determined that the Relationship 
Managers were aware that some offshore entities didn’t follow the 
proper formalities in managing the account, which suggests that the 
beneficial owner may have been making the account decisions instead. 
While the Relationship Managers did not admit that the beneficial 
owners were disregarding or abusing their shell entities, the bank’s 
internal investigation identified this type of troubling conduct in more 
than 1 00 instances.^^'* 

By allowing offshore shell entities to act as Swiss accountholders 
for U.S. clients, sending U.S. clients to intermediaries to create the 
necessary offshore entities, and accepting W-8BEN forms that concealed 


W-8BEN form: http://www.irs.gov/pub/irs-pdf7fw8ben.pdf; W-8BEN form instructions 
(depending on the circumstances of the taxpayer, a social security number, individual taxpayer 
identification number or employer tax information number may be used instead of a U.S. 
taxpayer information number), http://www.irs.gov/pub/irs-pdf/iw8ben.pdf 
Subcommittee briefing by Creit Suisse (1/16/2014). 

See Credit Suisse presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012), PSI-CreditSuisse-1 1-000001 (discussing review of entities). 
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the U.S. ownership interest in the accounts, Credit Suisse actively helped 
U.S. clients escape detection of their Swiss accounts by U.S. authorities. 

(7) Violating U.S. Securities Laws 

In addition to aiding and abetting U.S. accountholders engaged in 
evading U.S. taxes, some Swiss bankers at Credit Suisse engaged in 
practices that violated U.S. securities laws. In February 2014, the bank 
admitted wrongdoing and agreed to pay $196 million in disgorged 
profits, interest, and penalties to settle SEC charges that its relationship 
managers provided unlicensed investment advice and broker-dealer 
services. The bank admitted that its bankers engaged in this 
misconduct while traveling in the United States and while working in 
Switzerland and using the telephone and email to interact with U.S. 
customers. 

Because Swiss bankers were generally not employees of a U.S. 
registered broker-dealer, they could not legally advise clients in the 
United States about securities in their accounts, nor could they solicit 
securities transactions. The bank’s internal policy also prohibited Swiss 
bankers from giving securities advice or soliciting securities transactions 
while on travel in the United States or while in Switzerland when 
communicating with clients in the United States. Credit Suisse admitted 
to the Subcommittee that its Swiss bankers knew they were not 
permitted to sell securities into the United States, but at times violated 
this prohibition.^^^ 

The SALN desk in Switzerland, which was tasked with servicing 
U.S. clients, had approximately 15 relationship managers. Credit 
Suisse admitted to the Subcommittee that every SALN relationship 
manager had violated the bank’s U.S. Persons Policy by selling U.S. 
securities into the United States, either while on travel there or 
communicating on the telephone with clients in the United States. 

During the course of the bank’s internal investigation, Credit Suisse said 
that the Swiss bankers admitted to using the telephone to sell securities 
into the United States and to hearing their colleagues in the room on the 
telephone doing the same.^^^ 

The bank told the Subcommittee that its internal investigation also 
identified an unspecified number of “instances” where its policy was 


!n re Credit Suisse Group AG . SEC File No. 3-15763, Order Instituting Administrative and 
Cease-and-Desist Proceedings (2/21/2014). 

Subcommittee briefing by Credit Suisse (1/16/2014). 

See, e.g., 4/1/2008 SALN Organizational Chart, CS-SEN-000n631. 

See Credit Suisse presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012), PSI-CreditSuisse-1 1-000001. 

Subcommittee briefing by Credit Suisse (1/16/2014). 
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violated during Swiss banker trips to the United States.^®” According to 
Credit Suisse: 

“We also identified instances where Swiss-based employees within 
the SALN group traveled to the U.S. and advised clients about 
their securities against Bank policy. Certain SALN and Clariden 
Leu employees also provided securities related investment advice 
to their clients in the U.S. We identified instances where Swiss- 
based employees outside of SALN advised clients located in the 
U.S. but on a much less frequent basis.”^**' 

A 2006 Credit Suisse internal audit examining SALN travel issues 
looked in part at tbe securities solicitation problem. Tbe draft audit 
report commented: 

“Management of [SALN] has the opinion, that the RM’s strictly 
adhere to the directives (no investment advice). We think it is not 
reliable to visit 500 clients and not to provide investment advice on 
this occasion. In addition, we noted some indications that stock 
exchange transactions have taken place after such visits.”^®^ 

While the final audit report did not conclude that SALN RMs violated 
travel and securities-related rules, Credit Suisse has since stated that 
SALN Swiss management lied to Internal Audit staff about this matter, 
which had led to the audit team omitting from its final audit report the 
initial, more serious conclusions in the draft report.^*'' 

(8) Counseling U.S. Clients on Avoiding Cash Reports 

In addition to helping U.S. clients conceal their Swiss accounts 
from U.S. authorities, some Credit Suisse bankers counseled U.S. clients 
on ways to avoid triggering the filing of reports intended to disclose 
large cash transactions to the U.S. Treasury. 

Credit Suisse told the Subcommittee that its internal investigation 
had found that it was “not uncommon” for Swiss Relationship Managers 
to have advised U.S. clients on how to structure large cash transactions 


12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000001, at 012. 

id. at 015. 

2006 “Draft CSC Internal Audit: Private Banking Americas, North America Offshore, Latin 
America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-00408716 (slated by Roland 
Ottiger, Sector Head, Internal Audit). 

See 8/3 1/2006 “CSG Internal Audit: Private Banking Americas, North America Offshore, 
Latin America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-00418830 (stating that, “he 
overall control environment was generally found to be operating adequately,” with no mention of 
any evaluation of compliance with travel restrictions or securities laws). 

See Credit Suisse presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012), PSl-CreditSuisse-ll-OOOOOl, at 010). 
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involving their Swiss accounts in ways that would avoid the automatic 
filing of Currency Transaction Rraorts (CTRs), which are triggered by 
transactions of $10,000 or more.^ ^ To avoid the $10,000 reporting 
threshold, for example, a structured transaction might break up a 
$15,000 cash transfer into two smaller cash transfers. For many years, 
however, U.S. law has explicitly prohibited using “structured” 
transactions to evade CTR reports.^®® 

The bank investigation performed a flow of funds analysis of its 
U.S. -linked accounts in Switzerland and uncovered examples in which, 
according to the bank, it was “quite clear that advice was given” by the 
Relationship Manager to the accountholder on how to structure 
transactions to avoid triggering CTR reports, and “many more where 
you saw the behavior of the RM giving instructions.”^^* The bank also 
identified documents showing Swiss Relationship Managers “repeatedly 
volunteering” advice to U.S. accountholders that transactions over 
$10,000 would attract scrutiny, though the bank did not determine if that 
information then led to the accountholders inappropriately structuring 
their cash transactions.^®* The bank said that a survey of a subset of 
Credit Suisse accounts found more than 20 examples in which banker 
advice led to a series of transactions under $10,000, while a review of 
Clariden Leu accounts produced between 10 and 20 examples of similar 
misconduct.^®® The bank admitted that if more accounts had been 
analyzed, more examples would likely have been identified.^™ For 
example, the bank interviewed one Relationship Manager who had a 
“standing order” to transfer amounts just under $10,000, and who was 
aware that doing so was wrong.^^' 

By advising U.S. accountholders to use structured transactions to 
avoid CTR reporting obligations, some Credit Suisse bankers not only 
helped hide their Swiss accounts from U.S. authorities, but may have 
also broken U.S. law. 

(9) Supplying Credit and Cash Cards 

Still another service offered by Credit Suisse was to employ third 
party service providers to supply its U.S. customers with credit cards and 
travel cash cards that enabled them to secretly draw upon the cash in 


Subcommittee briefing by Credit Suisse (1/16/2014). 

See 3 1 U.S. C. § 5324 (providing that structured transactions undertaken to evade CTR filings 
can result in civil or criminal penalties, including imprisonment for not more than five years and 
a fine of up to $250,000); 18 U.S.C. § 3571 (if the structuring involved more than $100,000 in a 
twelve month period or was performed while violating another U.S. lawL imposes double those 

briefing by Credit Suisse (1/16/2014). 
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their Swiss accounts. Credit Suisse explained to the Subcommittee that 
U.S. clients with Swiss accounts could choose to obtain either a credit 
card or a travel cash card (TCCs) which would be linked to their Swiss 
account and could be paid without leaving a paper trail in the United 
States. TCCs were prepaid cards that allowed U.S. clients, among 
others, to wire a certain amount of account funds from a bank account to 
the third party issuer of the card, which then loaded the funds onto the 
card. The name of the client did not appear on the TCC, though it did 
appear on the credit card.^^^ 

Credit Suisse told the Subcommittee that it provided TCCs starting 
in 2005, and ceased offering them to SALN clients after spring 2007, 
and to Clariden Leu clients in late 2010 or early 2011.^’^ The bank said 
that it was unable to provide the total number of cards that were used by 
U.S. accountholders with Swiss accounts.^^'^ Client 1 told the 
Subcommittee that after establishing a Swiss account at Credit Suisse in 
2005, the bank offered to provide a credit card that w'ould be paid using 
the funds in the client’s undeclared Swiss account.^^^ 

(10) Misusing New York Office to Service Swiss 
Accounts 

In addition to sending Swiss bankers on trips to the United States 
to recruit and service U.S. clients with hidden Swiss accounts, Credit 
Suisse also misused its representative office in New York to engage in 
those same activities, contrary to the restrictions in its license and later 
triggering a criminal indictment of the head of the office for facilitating 
U.S. tax evasion. 

New York Office Generally. In 1999, Credit Suisse first 
established the New York Representative Office as part of the SALN 
desk in Switzerland. The office was located in New York City. From 
its inception, it was staffed by one permanent employee, Roger Schaerer, 
a U.S./Swiss dual citizen, and several administrative or temporary staff 
in training. Additionally, a team of private bankers, focused on Latin 
American clients, joined the office from 2003 to 2005.^^® Mr. Schaerer, 
who joined Credit Suisse in 1974, had risen up through the ranks as a 


™id. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000001, at 018. 

7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PSI-CreditSuisse-29- 
000001, at 010 (“The Bank’s systems do not systematically flag accounts where the client uses a 
credit card or travel cash card (“TCC”). ... We understand that the use of credit cards was not 
widespread among U.S. domiciled clients.”). 

Subcommittee interview of Client 1 (9/10/2013). Client 1 reported declining the card offer. 

12/22-/2005 New York Representative Office. Federal Reserve Bank of New York Target 
Review, FRBNY to DOJTAXCS 00066 [Sealed Exhibit]. 
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teller, private banker, and then head of the New York office. He 
reported to Markus Walder, head of SALN in Switzerland, and was 
overseen in part by the Credit Suisse compliance office in 
Switzerland.^^* 

Credit Suisse told the Subcommittee that the office was intended as 
an outpost of the Swiss bank in New York, not to provide standard 
banking services, but to serve as a liaison with clients seeking 
information from the bank, or Swiss customers traveling in the United 
States. A 2007 internal bank document described the function of the 
office in more blunt terms, in its words, to “solicit new banking 
business.”*™ After ten years of operation. Credit Suisse closed the 
office in 2009, and Mr. Schaerer returned to Switzerland. 

License Restrictions and Misconduct. From 1999 until 2009, the 
New York Representative Office, or the “Rep Office,” as it was known, 
was subject to regulation by the Federal Reserve Bank of New York, as 
well as the New York State Banking Department, recently renamed the 
New York Department of Financial Services. The New York 
Representative Office was supervised by both agencies. Its licenses 
restricted the office from performing a wide range of banking services 
that a bank would typically offer, allowing it to act only as a “liaison” 
for Credit Suisse AG, serving “primarily [as] a point of contact for 
clients and prospects of Credit Suisse” and carrying out certain 
administrative functions.**' 

In recognition of its licensing restrictions, the bank and the office 
maintained a “Rep Office Statement of Scope of Activities” that 
constrained the types of client communications, bank products, and bank 
services that the office was supposed to offer to the narrow range 


See 1/2008 Credit Suisse Biographical Sketch of the Principal Officer, CS-SEN-000097S6. 

See 6/21/2007 Credit Suisse, Rep. Office Coverage Review Report, CS-SEN-0001 1902, at 
904. Sec also 12/13/2005 Credit Suisse Private Banking Representative Office, “Entry Letter 
Request for the Representative Office Review of the Federal Reserve Bank of New York,'’ 
FRBNY to DOJTAXCS 00006, at 009 and 016 (describing how the head office, business line 
management, and compliance offices monitored and assessed the Representative Office) [Sealed 
Exhibit], 

12/6/2007 Credit Suisse, “New York Representative Office Statement of Scope of Activities,” 
CS-SEN-000n245. 

See, e.g., 1/8/1993 Memo from Federal Reserve Bank ofNew York Examiner-in-Charge, 
“Credit Suisse Representative Office On*Site Examination ” FRBNY to D0.1TAXCS 00157 
[Scaled Exhibit]; 1/5/2006 letter from Federal Reserve Bank ofNew York to Markus Walder and 
Roger Schaerer, Credit Suisse (transmitting examination results ofNew York Representative 
Office), FRBNY to DOJTAXCS 00004 [Sealed Exhibit]; Banking Department State ofNew 
York, License to Maintain a Representative Office (3/24/1999), PSI"NYSDFS~03-000024; 
Banking Department State ofNew York, License to Maintain a Representative Office 
(5/13/2005), PSl-NYSDFS-03-000027. The Banking Department State ofNew York is now 
called the New York State Department of Financial Services. 

See 6/21/2007 Credit Suisse, Rep. Office Coverage Review Report, CS-SEN-0001 1902. at 
903. 
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permitted under its licenses.^*^ The Statement made it clear that the 
office was not licensed to give securities advice. It could solicit 
clients only for loans, not deposits.^*^ The Statement also made it 
clear that Swiss banking secrecy laws covered all office activities related 
to any client,^*® despite the physical presence of the office in New York. 

In 2005, New York banking regulators found that a team of Credit 
Suisse bankers operating in New York to assist Latin American clients 
had violated the office’s licensing restrictions by engaging in private 
banking activity and giving investment advice, which had “been 
occurring for some time involving the representative office.”^*’ Both the 
New York State Banking Department and the Federal Reserve Bank of 
New York told the Rep Office “that any private banking activities, 
including solicitation of clients for private banking business, if 
continued by the bank, must occur through a licensed branch or 
agency... [and] CS and its counsel agreed to these restrictions.”^*® In 
January 2006, the Federal Reserve Bank of New York wrote to Credit 
Suisse that the objectionable conduct by the team of bankers had 
appeared to have stopped.**’ 


See, e.g., 5/13/2005 Credit Suisse Rep Office Statement of Scope of Activities, CS-SEN- 
00539337 (“The Rep Office is limited to engaging in representational and administrative 
functions, such as soliciting new banking business and acting as liaison between any Credit 
Suisse branch worldwide and clients in the U.S. The Rep does not have the authority to make 
any business decision for the account of the head office of Credit Suisse (the ‘Head Office’), 
including contracting for any liability on the latter’s behalf”). 

12/6/2007 Credit Suisse, “New York Rep. Office of Credit Suisse U.S. Anti-Money 
Laundering Program,” FRBNY to DOJTAXCS 00070, at 71 (“Under no circumstanees may the 
Employees provide investment advice to or solicit any securities transactions from prospective or 
existing clients of Credit Suisse.) [Sealed Exhibit]. 

Id.; see also 12/2005 Federal Reserve Bank of New York, New York Representative Office 
Targeted Review, FRBNY to DOJTAXCS 0066, at 0068 (“CS NYRO may solicit loans for CS 
in principal amounts of at least $250,000 and assist in applications for such loans . . . .”) [Sealed 
Exhibit]. 

See, e.g., 12/2005 Federal Reserve Bank ofNew York, New York Representative Office 
Targeted Review, FRBNY to DOJTAXCS 0066, at 0067 (“The Rep solicits primarily banking 
business on behalf of CS and may also solicit commercial banking transactions, however, this 
does not include deposits or deposit-type liabilities.”) [Sealed Exhibit]. 

See 5/13/2005 Credit Suisse, New York Representative Office Statement of Scope of 
Activities, FRBNY to DOJ TAXCS 0001 7, at 20 [Sealed Exhibit], 

See, e.g., 5/10/2005 New York State Banking Department Memorandum re Credit Suisse 
Representative Office - Propo.sed Private Banking-Related Activities, PSI-NYSDFS-03-0008 
[Sealed Exhibit]; 12/22/2005 New York Representative Office, Federal Reserve Bank ofNew 
York Target Review, FRBNY to DOJTAXCS 00066 (“In August 2003, a Latin American team 
was established within the CS NYRO acting as liaison between Credit Suisse Private Banking 
and other business units of Credit Suisse Group (CSG), including giving investment advice to 
clients, it was determined by FRBNY and NYSBD that such activities are impermissible at a 
Representative Office (Rep Office).”) [Sealed Exhibit]. 

5/10/2005 New York State Banking Department Memorandum re Credit Suisse 
Representative Office - Proposed Private Banking-Related Activities, PSI-NYSDFS-03-0008 
[Sealed Exhibit]. 

1/5/2006 Letter and Report of Examination from the Federal Reserve Bank ofNew York to 
Markus Walder, Credit Suisse, FRBNY to DOJTAXCS 00004 [Sealed Exhibit], 



217 


98 

In 2009, Credit Suisse closed the office. Two years later, in 
February 2011, the U.S. Department of Justice indicted the office head 
Roger Schaerer as well as three other SALN bankers for assisting U.S. 
clients to evade U.S. taxes. The indictment alleged that Mr. Schaerer, 
the named Credit Suisse bankers, and others had used the New York Rep 
Office to “provide banking and investment services to U.S. customers 
with undeclared accounts. 

Soliciting U.S. Clients to Open Swiss Accounts. Regulatory 
reports, the 2011 indictment, and the Subcommittee’s own inquiry 
provide a more detailed picture of how Credit Suisse bankers misused 
the bank’s New York Representative Office to solicit U.S. clients to 
open large dollar accounts in Switzerland without notice to U.S. 
authorities. 

Despite the licensing restrictions on the New York Representative 
Office, Mr. Schaerer appears to have routinely solicited U.S. clients to 
open Swiss accounts. Given his quarterly reports to Swiss management 
on the estimated value of the accounts he referred to Switzerland, and 
regulatory reports reflecting meetings with Mr. Schaerer, none of the 

monies appear to have been in the allowable category of loans; rather, 
they all appear to be new deposits in accounts, which were not allowed. 
In 2003, for example, he reported to regulators that the New York Rep 
Office typically made yearly account referrals to Switzerland worth 
between $30 million and $40 million per year.^” By 2005, his average 
yearly account referrals had grown to $40 to $45 million per year, with 
$60 million in referrals in the year 2005.^^'' 

Documents reviewed by the Subcommittee, including weekly 
reports sent by the New York Rep Office to Switzerland in 2007, 
suggest that the minimum account size had to be $500,000 before the 
New York Representative Office would consider working with a 
prospective U.S. client to establish a Swiss account.^^^ In one email 
reviewed by the Subcommittee, a Dallas banker inquired if 500,000 


United States v. Parenti Adami et al. . Case No. 1:1 l-CR-95 (E.D. VA) Indictment 
(2/23/2011) (The other named defendants are Credit Suisse SALN relationship managers). 

See, e.g., id. at ^125, 44, 77. 

FRBNY to DOJTAXCS 00192 (“Since the RO does not have any clients and engages in very 
limited activities, there is virtually no formal reporting from the NY to the head office. 

However, on a quarterly basis, the RO does report the estimated value of the accounts he referred 
to Switzerland.”) [Sealed Exhibit]. 

FRBNY to DOJTAXCS 00159 (“In a typical year, the RO will make referrals worth between 
$30MM and $40MM, including new accounts ^d additions to established accounts. The best 
year, in Mr. Schaerer’s experience, generated referrals of nearly $60MM while 2002 will rank 
worst.”) [Sealed Exhibit]. 

FRBNY to DOJTAXCS 00066, at 68 [Scaled Exhibit]. 

12/17/2002 Federal Reserve Board of New York, Meeting Notes re Credit Suisse Private 
Banking Representative Office, FRBNY to DOJTAXCS 00189, at 191 [Sealed Exhibit]. 
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CHF would be an appropriate minimum threshold;^®*’ in other 
documents, the Rep Office noted that it had “several inquiries regarding 
opening an account (too small).”^^^ Swiss accounts that were apparently 
opened for U.S. clients during November 2007 involved assets ranging 
from $500,000 to $5 million: “opening of new account for Susanne 
from Chicago (>US$ 2 Mio [million])”;^^* “contact with prospective 
client from Chicago (US$3 - 5 “[o]pening of new account for 

Miachal (US$1 mio)”;'*'’® “opening of new account for Michael (>US 
SSOO’OOO),”'*®' and “meeting with prospective client for SALN (>US$ 1- 
3 Mio).”‘“’^ 

In 2008, it appears tliat Credit Suisse increased the minimum 
amount for a Swiss account to $1 million. In a September 2008 email 
responding to a request by a Credit Suisse banker for guidance in 
helping a U.S. client open a Swiss account, Mr. Schaerer wrote: 

“It would be very helpful to let them know that we require a 
minimum of one million Dollars to open the account. To make it 
easier for you to handle such e-mail inquiries, I would recommend 
that you simply reply in a similar way our head office in Zurich 
does: In order to know more about our accounts and services in 
Switzerland, please contact our Representative Office in New York 
at (212) 238-5125. If they call we are happy to explain what is 
possible and what is not.”"*” 

None of these documents make any mention of loans, the financial 
activity expressly allowed under the Rep Office’s licenses. Instead, 
these documents suggest that Mr. Schaerer was directly involved with 
soliciting large bank deposits for accounts to be opened in Switzerland. 

Other emails contain similar indicators. In one instance, a Credit 
Suisse private banker based in Dallas emailed Mr. Schaerer with the 
following inquiry: 

“I received another cold call-in from a gentleman in Houston. He 
says he has a partner with a current CS account in Zurich, and that 
he wants one also. I told him we can not deal with him directly, 
but that you handle this kind of situation for a US investor wanting 


See 9/9/2008 email from Frank Ramirez to Gerda David, “funds transfer,” CS-SEN- 
00084480. 

™ See 1 1/25/2007 Weekly Report - Rep OfRce New York, CS-SEN-00096327. 

™ See 1 1/1 8/2007 Weekly Report - Rep Office New York, CS-SEN-00096326. 

“Id. 

See 11/25/2007 Weekly Report - Rep Office New York, CS-SEN-00096327. 

See 12/2/2007 Weekly Report - Rep Office New York. CS-SEN-00096328. 

tot 

9/30/2008 email from Roger Schaerer to Peter Skoglund, “opening an account with credit 
Suisse,” CS-SEN-00096543. 
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an account in Switzerland. He says he would also like a US 
account, and I will have a team contact him about that.” 

Mr. Schaerer responded: “Thanks ... I will get in touch with him.”'*®'' 

On another occasion, Mr. Schaerer answered questions about the 
circumstances when U.S. persons would have to provide tax information 
if they wanted a Swiss bank account. He indicated that a Swiss account 
could be opened even if the U.S. client did not want to file a W-9 form 
with the bank disclosing the client’s status as a U.S. person. A Credit 
Suisse banker based in the United States wrote: 

“ [A Credit Suisse banker stationed in the United States] has asked 
me to follow up with a local gentleman looking to set up an 
account in Switzerland. My understanding is that he ideally needs 
at least CHF 500, 000... Will he need to provide a W-9 or US Tax 

ID7”405 

Mr. Schaerer responded: 

“If he intends to purchase US securities, he will need a W-9. If he 
plans to invest the money in money market, European securities, 
time deposits, euro bonds in US$ or other currencies, no W-9 is 
needed or US Tax ID is needed.”'*°® 

But in another email, Mr. Schaerer made it clear that he understood 
Credit Suisse was not allowed to solicit U.S. clients to open accounts in 
Switzerland, and would not provide written materials about opening 
those accounts. He also made it clear that he would be happy to speak to 
prospective U.S. clients about those same Swiss accounts by telephone: 

“We do not have any educational or promotional material we could 
provide to a US person regarding accounts in Switzerland. We are 
not allowed to actively solicit or promote offshore accounts from 
or out of the United States. However, if your client wants to call 
me to learn more about what services can be offered out of 
Switzerland - he can do that anytime. Please let me know if I can 
assist you in this regard.”'*”’ 

For ten years, the New York Rep Office appears to have been 
focused on recruiting U.S. clients to open Swiss accounts. According to 
weekly reports sent by the office to Switzerland, most of its resources 
and time were spent on meeting with existing or prospective clients with 


1/24/2007 email from David Holmes to Roger Schaerer, “Prospect,” CS-SEN-00100092. 

44’ 1 1/10/2006 email from Frank Villarreal to Roger Schaerer, “Referral,” CS-SEN-00099390. at 
391. 

4“ Id. at 390. 

407 7/J/2008 email from Roger Shaerer to Chris Baldwin, “P)lank subject lme],”CS-SEN- 
00095655, 
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Swiss accounts. The reports indicate that the bulk of the office’s activity 
was spent on a “meeting with client,” or “contact with client” or “visit of 
prospect,” whether in 2003,''®* 2004,'*®® 2005'"® or 2007,'" ’ When 
confronted with this evidence, however. Credit Suisse claimed to the 
Subcommittee that it was only “on rare occasions” that the New York 
Rep Office acted against bank policy by carrying out account requests of 
U.S. persons for their Swiss accounts, for example, by “forward[ing] 
wire transfer instructions and check requests to relationship managers in 
Switzerland on behalf of U.S. clients prior to its closure in January 
2009.”"^ 


Assisting Swiss Bankers Visiting the United States. In addition 
to its direct client solicitation efforts, the New York Rep Office 
supported the Credit Suisse bankers who traveled to the United States 
from Switzerland to solicit new Swiss accounts and service existing 
American clients. 

The bank reported to the Subcommittee that that “[w]hen Swiss- 
based employees of Credit Suisse traveled to the U.S,, some would 
notify the New York representative office in advance of the trip, 
particularly if they intended to use the representative office’s 
facilities.”'"^ The bank also reported: 

“Swiss-based Credit Suisse employees who traveled to the U.S. 
often visited and occasionally worked out of the New York rep 
office during their trips. These Swiss-based employees did meet 
with their clients at the rep office on occasions and not at all after 
2006, but we cannot quantify the meetings as a systematic log was 
not maintained for visitors to the office.”'"'' 

Although Credit Suisse asserted that no Swiss banker met with clients at 
the New York Rep Office after 2006, other documentary evidence 
indicates that the meetings continued.'"* These meetings continued even 


See, e.g., Weekly Report - Rep. Office New York (for weeks 12/1/2003 - 12/28/2003) CS- 
SEN-00009938-941. 

See, e.g.. Weekly Report - Rep, Office New York (for weeks 1/4/2004 - 2/1/2004) CS-SEN- 
00009933-937. 

See, e.g.. Weekly Report -Rep. Office New York (for weeks 9/12/2005 - 10/30/2005) CS- 
SF,N-00012130. 

See, e.g., Weekly Report - Rep. Office New York (for weeks 11/05/2007 - 12/2/2007) CS- 
SEN-00096325-328. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000001, at 021. 

“'Ud. at013. 

Id. at 022. 

See, e.g., 10/30/2007 Request to Use Office space of Rep Office New York, by SALN banker 
Susanne Ruegg Meier, CS-SEN-00010746 (Request form to use the Rep Office New York as 
“working space,” signed by Susanne Ruegg Meier in confirmation that “I her[e]by confirm that I 
have been informed and I am fully aware of all the rules, regulations and restrictions that govern 
the scope of activities of Credit Suisse New York Representative Office and that I will be in full 
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after a 2006 New York Rep Office training presentation cautioned the 
office that, “Internal Audit noted specific compliance related weaknesses 
in relation to traveling activities and to CS Rep. Offices and 
recommended performing formal compliance reviews and providing 
compliance training.”'*’^ 

Weekly reports maintained by the Credit Suisse New York Rep 
Office document extensive efforts to support the SALN bankers 
traveling to the United States.""^ The weekly reports include bulleted 
lists of “client activities” and “visits/events,” of which half or more refer 
to SALN clients or SALN Relationship Managers. References were also 
made to the “SWLN” office, which was the name of the SALN office in 
earlier years. 

Examples include “SWLN visiting the RO”; “SWLN and Roger 
[Schaerer] lunch with PCF on Friday at CSFB [Credit Suisse First 
Boston] premises”;'"® and “Susanne [Ruegg Meier, a SALN banker] in 
New York through Wednesday.”'"^ Other weekly reports show the New 
York Rep Office helping to service SALN clients by, for example, 
“assisting client of SALN (rates for loans and TD)”;^^° “contact with 
clients of Susanne [Ruegg Meier] (wire instruction)”;^^’ “meeting with 
SWLN client on Monday, “opening a new joint account for client of 
Michele [Bergantino],”'’ ^ and “dinner with client of SWLN. Still 
other weekly reports show the New York Rep Office soliciting 
American clients to establish Swiss accounts using information supplied 
by SALN bankers. For example, the weekly reports list “visit[ing] of 
prospect (SWL) in Ridgefield Connecticut on Sunday,”'’^’’ and 
“follow[ing] up with prospective elient of Susanne [Ruegg Meier]. 

The SALN bankers apparently appreciated the support, as shown by one 


compliance.”); 11/5/2007 Request to Use Office space of Rep Office New York, by SALN 
banker Stanislas Lubomirski, CS-SEN-000 10751 (same request form). 

12/2006 U.S. Legal Affairs, Credit Suisse presentation, “Compliance Training: Rep. Office 
New York ” CS-SEN-0008141 8, at 420. 

See, e.g., 2/1/2004 Weekly Report- Rep. Office New York, CS-SEN--00009933-941 
(including many references to SALN Relationship Managers, such as “Susanne [Ruegg Meier]”, 
then head of SALN, and “Emanuel [Agustoni]).” 

1/25/2004 Weekly Report ~ Rep. Office New York, CS-SEN-00009934. 

12/7/2003 Weekly Report-Rep. Office New York CS-SEN-00009941. 

5/20/2007 Weekly Report - Rep. Office New York, CS-SEN-00012647, at 648. 

Id.; See also, e.g., 4/15/2007 Weekly Report — Rep. Office New York, CS-SEN-00012647 
(“Contact with client of Werner [Luscher] (will travel to Zurich in June)”, “Meeting with client 
of SALN (retention, social contact) ”). 

2/1/2004 Weekly Report - Rep. Office New York, CS-SEN-00009933. While Credit Suisse 
redacted the last names of Relationship Managers, it represented to the Subcommittee that most 
Relationship Managers referenced in the weekly reports were SALN Relationship Managers. 
Subcommittee briefing by Credit Suisse ( 1 / 16 / 2014 ). The only SALN Relationship Manager 
with the first name Michele is Michele Bergantino. 

1/25/2004 Weekly Report - Rep. Office New York, CS-SEN-00009933, at 934. 

12/7/2003 Weekly Report - Rep. Office New York CS-SEN-00009933, at 941. 

12/28/2003 Weekly Report - Rep. Office New York, CS-SEN-00009933, at 938. 
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SALN banker, Marco Parent! Adam!, who wrote in his travel notes: 
“Visit to the Rep of Miami with [redacted] we discussed how to 
collaborate more and better and one idea was to have a plaquette of 
S WLN2 sent to all the people at the Rep. Offices.”'*^’ 

Offering Tax and Accounting Advice. In addition to soliciting 
clients directly and supporting the SALN bankers visiting from 
Switzerland, the New York Rep Office also, on occasion, seems to have 
offered advice on complex tax, accounting, and estate planning issues 
related to U.S. clients with Swiss accounts. 

The weekly reports indicate, for example, that the New York Rep 
Office “assist[ed] accountant of SWLN [later renamed SALN] client, 
assist[ed] estate lawyer of client of Susanne [Ruegg Meier], 

“assist[ed] client of Enrique [Jacohy] with his taxes, “contact[ed] 
client of Emanuel [Agustoni] re: estate planning,”'*^” and “assist[ed] 
client of Enrique re: W8-BEN,”‘*^' a U.S. form used when an account is 
opened by one person on behalf of another and asks for the identity of 
the account’s beneficial owner. While it was not illegal for the New 
York Rep Office to help liaise and communicate with clients, if such 
assistance and communication was in furtherance of undisclosed U.S. 
accounts, then the New York Rep Office may have been facilitating U.S. 
tax evasion. 

Under the direction of Mr. Schaerer, the Credit Suisse New York 
Representative Office provided an ongoing U.S. presence for Credit 
Suisse efforts to assist U.S. clients to open undisclosed accounts in 
Switzerland. 

(11) Servicing U.S. Clients in Switzerland 

Credit Suisse bankers that traveled to the United States encouraged 
their American clients to visit them in Switzerland,''^^ where clients 
could engage in activities without creating a paper trail that could betray 
the secrecy of their Swiss accounts. Swiss bankers assisted U.S. clients 
visiting in person to review account statements that were not mailed to 
the United States; engage in financial transactions such as buying or 
selling securities; execute funds deposits, transfers, or withdrawals; or 


10/12/2005 Travel Report Summary from “RM20SH” [identified by Subcommittee as Marco 
Parenti Adami], CS-SEN-0008188I. 

12/7/2003 Weekly Report - Rep. Office New York CS-SEN-00009933, at 941 . 

1/4/2004 Weekly Report - Rep. Office New York, CS-SEN-00009933, at 937. 

™Id. 

12/21/2003 W'eekly Report - Rep. Office New York, CS-SEN-00009933, at 939. 

See, e.g., 3/15/2006 Credit Suisse memorandum from RM02 Senior [identified by 
Subcommittee as Michele Bergantino] to “RM29 RH” [identified by Subcommittee as Markus 
Walder], CS-SEN-0008 1 867 (stating that “goals” for travel were to “motivate clients to come to 
Zurich more often (D-0025)”). D-0025 was the code for bank’s internal U.S. Persons Policy, 
issued in 2002, which laid out restrictions for dealing with U.S. clients. 
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complete forms indicating how their accounts should be handled. These 
in-person meetings offshore avoided the jurisdiction of the SEC, which 
requires that investment advice going into the United States be provided 
by a licensed broker-dealer. No Credit Suisse Swiss bankers were 
licensed by the SEC,''^^ so when their clients were outside of the United 
States, Swiss bankers were able to dispense investment advice and 
solicit securities transactions without legal consequences. 

To make it convenient for U.S. account holders traveling to 
Switzerland, the bank maintained a full-service office at the Zurich 
airport. As explained earlier, this office was referred to by a code name, 
“SIOA5.” By 2008, the Zurich airport office had more U.S. -linked 
accounts than any other Swiss office, servicing more than 9,400 U.S. 
customers with accounts containing a total of 1 . 1 billion 

The airport office was created in 2006, when Credit Suisse decided 
to move two desks in its Zurich headquarters - one which was servicing 
predominantly U.S. resident clients and the other which was serving a 
mix of international wealthy clients, including U.S. residents - to the 
airport. The bank explained that the reason for the move was “to offer 
better client service for a broader range of clients and have appropriate 
contacts at the airport for walk-ins.”'* * Brady Dougan, Credit Suisse’s 
CEO, told the Subcommittee that the airport office was needed because 
many U.S. clients traveled to Switzerland to go skiing, and after arriving 
at the airport, desired to continue traveling directly to a ski resort 
without going into the city of Zurich to take care of banking business.'*^^ 
Unlike many banking kiosks or ATMs servicing travelers at airports, 
which offer only currency changes or limited withdrawals, the Zurich 
airport office offered the “full range of banking services” of Credit 
Suisse.'*^* 

The U.S. desk at the airport office was open for three years, from 
2006 to 2009. During those three years, the airport office serviced both 
existing accounts as well as opened new ones."*^’ U.S. accountholders 


Credit Suisse had a Zurich-based, SEC-licensed broker/dealer, called Credit Suisse Private 
Advisors. The conduct of those employees is not die focus here. 

Credit Suisse presentation, US Project - STC #i, Zurich (8/19/2008), CS-SEN-00426290, at 
306. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSI-CreditSuisse-54- 
000001, at 017. 

Id. 

Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSI-CreditSuisse-54- 

00000I,at019. 

From 2006 to 2009, overall. Credit Suisse opened 317 new Swiss accounts for U.S. residents; 
during the same period the assets in those accounts increased at a much greater pace. The Assets 
under Management of U.S. resident CIFs more than doubled, from $253 million to $588 million, 
during the three years the airport desk was open. See 12 / 20/2013 letter from Credit Suisse legal 
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also traveled to other Swiss offices of Credit Suisse, besides the Zurich 
airport, to service their accounts. 

The Subcommittee interviewed several former Credit Suisse 
clients who live in the United States, but traveled to Switzerland to 
transact business involving the clients’ then-undeclared Swiss accounts. 
All four clients subsequently entered the IRS Offshore Voluntary 
Disclosure Program and paid back taxes, interest, and penalties in 
connection with using their accounts to evade paying U.S. taxes. The 
following information was provided during those interviews. 

Client 1. Client 1 established an undisclosed account at Credit 
Suisse in 2005. Client 1 also had undisclosed accounts at 
FirstCarribbean International Bank Ltd., UBS, Raiffeisen Zentralbank 
Austria AG, Bank Austria, and, later, We^elin & Co. In 2008, Client 1 ’s 
total offshore assets exceeded $7 million,"^''® of which about $2.6 million 
was in a Swiss account at Credit Suisse.'*'" At Credit Suisse, Client 1 ’s 
banker was Michele Bergantino for most of the time the account was 
held at the bank. When Client 1 initially opened the account at Credit 
Suisse, the bank set forth instructions for the manner in which it would 
conduct business once the account was open: Credit Suisse would not 
send Client 1 any mail; Credit Suisse would allow in-person viewing of 
account statements; and Client 1 should send any account instructions to 
Credit Suisse via a courier. After 2008, Credit Suisse became more 
restrictive in its rules for clients communicating with the bank. Mr. 
Bergantino explained that Client 1 should not contact Credit Suisse from 
the United States, and was “very serious” that any fax should be from a 
non-U.S. area code. 

In order to tend to the Credit Suisse account. Client 1 usually 
traveled to meet Mr. Bergantino in Switzerland on an annual basis. 
Typically, Client 1 informed Mr. Bergantino, in advance of the trip, of 
plans to visit Switzerland. At each visit, upon arriving at the bank. 

Client 1 met a Credit Suisse employee in the lobby. When they took an 
elevator to another floor. Client 1 observed that the elevator had no 
buttons and was controlled remotely. A bank representative then 
escorted Client 1 to a nondescript meeting room, painted white, to meet 
with Mr. Bergantino, instead of meeting in Mr. Bergantino’s office. As 
was the usual practice. Client 1 viewed the account statements, and then 
discussed their contents with Mr. Bergantino. Mr. Bergantino then 
offered Client 1 additional finaneial produets. At the close of each visit. 
Client 1 signed an order to destroy the aeeount statements that had been 


counsel to the Subcommittee, Questions about Findings and Conclusions from Credit Suisse’s 
Internal Investigation, PSI-CreditSuisse-54-000001, at 018-19. 

05/09/201 1, Amended 2008 Report of Foreign Bank and Financial Accounts (IRS FBAR) for 
Client 1, PSI-[Client 1]-06-000154, 155 [Sealed Exhibit], 

Id. at 154. 
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reviewed. Whenever Client 1 was visiting the bank, Credit Suisse 
offered an opportunity to withdraw funds in cash, though Client 1 did 
not recall ever doing so. 

Client 2. The Subcommittee interviewed the spouse of a former 
Credit Suisse accountholder; the spouse interviewed by the 
Subcommittee is referred to as Client 2. Client 2’s spouse inherited 
undeclared accounts in Switzerland and took sole control of those 
accounts."*'*^ Client 2 was aware that the spouse had three undeclared 
accounts in Switzerland at Credit Suisse, UBS, and a third bank. At its 
highest point, the account at Credit Suisse was worth approximately $5 
million; adding the other two Swiss accounts created an aggregate high 
balance of approximately $7 million. 

Client 2’s spouse never used written correspondence with the 
Swiss bankers, instead communicating only through verbal, in-person 
discussions. In a 2003 trip. Client 2 traveled with the spouse to 
Switzerland, where they met with Credit Suisse bankers to discuss the 
account. They had lunch with their Credit Suisse banker, who worked 
out of the Basel, Switzerland office.'*''^ The banker brought documents 
in hard copy to show the spouse, and they discussed the account activity. 
Client 2 left the lunch with the impression that it was not appropriate to 
keep any documents because it would have created a paper trail. The 
next day. Client 2 and the spouse had lunch with their UBS private 
banker and, again, reviewed but did not keep paper account statements. 
While Client 2 did not witness funds ever being provided to the spouse 
during such trips to Switzerland, Client 2 was aware that both Credit 
Suisse and UBS bankers gave cash to the spouse to bring back to the 
United States. 

In 2009, Client 2 traveled to Switzerland to withdraw funds from 
the accounts and instructed the banks to wire the funds to another 
foreign country. At Credit Suisse, Client 2 met with the same banker as 
before to withdraw the funds. In 2009, Client 2’s visits with both Credit 
Suisse and UBS bankers had a different tone, and they conversed about 
how the era of Swiss banking was coming to an end. 

Client 3. Client 3 held undisclosed accounts at Credit Suisse and 
UBS.'*'*"' Client 3 opened the Credit Suisse account in 1999, with $1.1 
million, eventually transferred the UBS assets into it, and by 2008, the 
Credit Suisse account held assets worth approximately $3.05 million. 
One of the UBS accounts was located in Geneva, and a second UBS 
account, as well as the Credit Suisse account, was located in 
Kreuzlingen, Switzerland. The accounts held mostly cash and some 


Subcommittee interview of Client 2 (May 18, 2012). 

Id. (relying on account statements that identified the Basel office). 
Subcommittee interview of [Client 3] (5/23/2012). 
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stocks in German companies, but no U.S. securities. Client 3 did not 
communicate with Credit Suisse by telephone or mail, and the account 
was charged fees for the “retained correspondence” policy.'*'^^ Client 3 
had only in-person meetings with bankers at Credit Suisse which 
occurred roughly every 1 8 months. They always met at the bank. Client 
3 withdrew cash in euros, typically under the equivalent of $5,000, while 
at the bank. Client 3 also directed purchases or sales of securities during 
the in-person meetings. 

Client 4. Client 4 held an undisclosed Swiss account at Credit 
Suisse that, at its highest point, held over $560,000. The account was 
established when Client 4 received a gift of gold, and continued to keep 
the physical gold in custody at the bank. The account then continued in 
existence for years. Client 4 added funds to the account over time, 
noting they were after-tax funds, but still did not report the account to 
the IRS, or the income that was earned on the account, which was as 
high as $19,000 in one year. Client 4 made a personal visit to Credit 
Suisse in Switzerland in-person roughly every other year to stay 
apprised of the account. 

While Client 1 ’s Swiss relationship manager for the account was in 
SALN, the relationship managers for Clients 2, 3, and 4 were not at 
SALN. All four clients entered the IRS Offshore Voluntary Disclosure 
Program. 

D. Corporate Actions Contributing to Improper U.S. Cross 
Border Business 

Credit Suisse corporate actions contributed to the bank’s extended 
involvement with banking practices that encouraged U.S. customers to 
establish hidden Swiss accounts. The overly restrictive manner in which 
Credit Suisse defined the class of U.S. -linked accounts, its failure to 
implement its policy to concentrate those accounts in a single Swiss 
office, and its restricted approach to oversight of those accounts, as well 
as the way in which it approached solving the problem of non- 
compliance, were symptomatic of the bank’s view of U.S. tax 
obligations and the bank’s culture. By and large, the departments and 
employees at the bank who were responsible for U.S. accounts and 
associated compliance were Swiss. Swiss bank culture saw Swiss bank 
secrecy as paramount. When the bank began to establish programs to 
ensure that its U.S. accountholders were complying with U.S. laws, it 
proceeded cautiously and acted incrementally, starting with a narrow 
category of U.S. clients whose accounts were subject to disclosure under 


Sec 9/14/2009 Credit Suisse ad hoc account statement (126.67 in charges for retained 
correspondence), at PSI-[Client 3 ]- 01-00061 1 [Sealed Exhibit]. 

““ See PSI-[C!ient 4J-01-0001-006 [Sealed Exhibit]. 
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the Qualified Intermediary (QI) program, which the bank had joined in 

2001 . 


Credit Suisse initially reviewed only accounts opened by U.S, 
residents with U.S. securities because those were subject to the QI 
Program and focused on compliance with U.S. securities laws. Later, 
the bank reviewed accounts opened by offshore entities with U.S. 
beneficial owners; then all accounts opened by U.S. residents; and 
finally all accounts opened by U.S. nationals living outside of the United 
States. The account reviews were carried out through iterative projects. 
Exceptions were permitted, as were delays. Many of the projects 
unfolded over years, and some ended without completing the review of 
all relevant accounts. It was not until the UBS scandal broke and the 
bank itself came under scrutiny by the U.S. Department of Justice that 
its review intensified and led to the closure of thousands of undeclared 
Swiss accounts. Credit Suisse’s General Counsel, Romeo Cerutti, 
acknowledged to the Subcommittee that the bank could have taken a 
better approach to reviewing U.S. accounts in its Swiss branches.'*'*’ 

(1) Defining U.S. Persons in Ways that Excluded Key 
U.S. Taxpayers 

One of Credit Suisse’s policy failures was an overly restrictive 
definition of “U.S. Person’’ that excluded key groups of U.S. taxpayers. 
Because this definition was connected to many other bank policies and 
compliance efforts, it contributed to the bank’s involvement with 
undeclared Swiss accounts that U.S. clients used to evade U.S. taxes. 

Since at least 2002, Credit Suisse has maintained an official policy 
on opening Swiss accounts for and providing banking services to U.S. 
customers, called the U.S. Persons Policy.'*'*® The U.S. Persons Policy 
defined several categories of customers who qualified as “U.S. Persons,” 
as well as setting out the obligations that attach to opening accounts for 
those categories of customers. Prior to 2012, Credit Suisse defined 
“U.S. persons” more narrowly than U.S. tax law, including only; U.S. 
residents, partnerships or LLCs if organized under U.S. law, and trusts 


Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). 

See 1 1/26/2002 Credit Suisse Finaneial Services Directive, “Bank relationships with US 
Persons, US Taxpayers and EAMs that are located in the US or have clients who are US persons 
and/or US Taxpayers (“US Person Directive”), CS-SEN-00465963; 1/1/2007 Credit Suisse 
Policy, “Bank relationships with US Persons, US Taxpayers and EAMs that are located in the 
US or have clients who are US persons and/or US Taxpayers (“US Person Directive”), CS-SEN- 
00081934 (Version 1,0, replaces D-0025 Version 1.0 of 1 1/26/2002); 5/19/2008 Credit Suisse 
Policy, “Bank relationships with US Persons, US Taxpayers US EAMs, and non-EAMs with US 
persons and/or US Taxpayers clients (“US Person Policy”),” (Version 2.0, replaces P-00025 
Version 1.1 1/1/2007), CS-SEN-00082026; 4/17/2012 Credit Suisse Policy, “Relationships 
involving US Persons and US Taxpayers,” CS-SEN-00432317 (Version 3.0, replaces P-00025 
version 2.0 of 5/19/2008; and replaces LC-00014 version 2,0, dated 4/23/2009). 
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and estates if any trustee or executor was a U.S. resident/'*^ According 
to the bank, the definition concentrated on U.S. residents, because the 
policy “focuse[d] on compliance with U.S. securities law.”"'^*’ That 
narrow definition excluded significant numbers of U.S. taxpayers, 
including U.S. nationals who were not resident in the United States and 
U.S. beneficial owners of non-U. S. legal entities, both of which 
comprised a significant number of Swiss accounts and a large amount of 
assets in the Credit Suisse U.S. cross border business. In addition, the 
policy made an “important exception” for assets of U.S. persons that 
were “managed by non-US financial intermediaries on a discretionary 
basis, allowing an American residing in the United States to be 
considered a “non-US person” by Credit Suisse if their assets were 
managed by a foreign intermediary. 

At the same time, the Credit Suisse U.S. Persons Policy separately 
defined “US taxpayers” to include “not only US persons, but also US 
citizens and US greencard holders, wherever they reside and regardless 
of whether they have granted a discretionary mandate, as well as many 
non-US trusts with non-US trustees but US beneficiaries.”"*^^ Despite 
that broader definition, the bank’s internal policies regarding tax 
compliance generally were triggered only if the client was a “U.S. 
person” under its policy, meaning a U.S. resident, as opposed to a “U.S. 
taxpayer.”'*^^ 

It was not until 2012 that the bank’s policies were changed to 
explicitly place restrictions on banking services that could be offered to 
U.S. nationals who were not living in the United States, but nevertheless 
had U.S. tax obligations. It was also when the bank’s policy for the 
first time began including a dual U.S. citizen, meaning a person who 
held citizenship in more than one country, within its definition of a U.S. 


1 1/26/2002 Credit Suisse Financial Services Directive, “Bank relationships with US Persons, 
US Taxpayers and EAMs that are located in the US or have clients 'who are US persons and/or 
US Taxpayers (“US Person Directive”), CS-SEN-00465963, at 964; see also at 4/17/2012 Credit 
Suisse Policy, “Relationships involving US Persons and US Taxpayers,” CS-SEN-004323 1 7, at 
344 (“US person; Any US person for US securities law purposes.”). 

Credit Suisse presentation. Report to the Senate Permanent Subcommittee on Investigations 
(2/29/2012), PSl-CredilSuisse-1 1-000001, at 006. 

1 1/26/2002 Credit Suisse Financial Services Directive, “Bank relationships with US Persons, 
US Taxpayers and EAMs that are located in the US or have clients who are US persons and/or 
US Taxpayers (“US Person Directive”), CS-SEN-00465963, at 964. 

Id. at 966. 

See, e.g., 1 1/26/2002 Credit Suisse Financial Services Directive, “Bank relationships with US 
Persons, US Taxpayers and EAMs that arc located in the US or have clients who are US persons 
and/or US Taxpayers, CS-SEN-00465963, at 965-966 (setting out in part 5 “permissible 
accounts, services and contacts with US persons”); 1/1/2007 Credit Suisse Policy, “Bank 
relationships with US Persons, US Taxpayers and EAMs that are located in the US or have 
clients who are US persons and/or US Taxpayers (“US Person Directive”), CS-SBN-00081934, 
at 937-939 (setting out in part 5 “permissible accounts, services and contacts with US persons”). 

See 4/17/2012 Credit Suisse Policy, “Relationships involving US Persons and US 
Taxpayers,” CS'SEN-00432317. 
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taxpayer."*'” To implement that policy change, in 2012, the bank started 
to ask prospective clients if they ■were dual citizens, and added two lines 
on its bank application for two nationalities."*^^ 

Credit Suisse’s overly narrow definition of “U.S. Person,” which 
focused on U.S. residents and excluded key categories of U.S. taxpayers 
with Swiss accounts, contributed to the bank’s compliance failures, 
including the opening of Swiss accounts that should have been but were 
not disclosed to U.S. authorities. 

(2) Ignoring Concentration Policy 

Since 2002, Credit Suisse’s policy was that “all new bank 
relationships with US Persons ... are to be opened within, managed and 
monitored by the dedicated US Center of Competence in Zurich or 
Geneva,”"*^^ meaning the SALN desk. This “concentration” policy was 
intended to ensure that U.S. accounts were overseen by Swiss bankers 
with specialized training in U.S. legal and regulatory requirements. 

This policy, however, was largely ignored. 

As described earlier, Credit Suisse permitted so many exceptions 
to the concentration policy - both explicitly in written policies and 
acknowledged in practice - that, by 2008, over 1,800 Swiss bankers 
were handling one or more U.S. clients. The U.S. Persons Policy 
contributed to this practice by excluding U.S. nationals residing outside 
of the United States from its definition of “U.S. person,” which meant 
the concentration policy did not apply to them and their accounts did not 
have to be opened at SALN. 

The result was that, despite the bank’s concentration policy, U.S.- 
linked accounts were not concentrated in SALN. As indicated in the 
charts below, in 2008, only 9% of U.S. -linked CIFs and 24% of the 
related assets under management were handled by SALN."*^** Other 
U.S. -linked accounts were handled by a variety of Swiss offices within 
the bank. The business area called Private and Business Banking 
Switzerland (P&BB), which was the retail banking business in 
Switzerland, held 28%, or over 6,700 U.S. -linked CIFs in Switzerland, 


Id. at 344. 

Subcommittee briefing by Credit Suisse (1 1/7/2013). 

11/26/2002 Credit Suisse Financial Services, “Bank relationships with US pensons, US 
Taxpayers and EAMS that are located in the US or have clients who are US Persons and/or US 
Taxpayers (“US Person Directive,”),” CS-SEN-00465963, at 967. 

Id.; see also Credit Suisse, P-00025 Policy, “Bank relationships with US persons, US 
Taxpayers and EAMs that are located in the US or have clients who arc US persons and/or US 
Taxpayers (“US Person Policy”),” CS-SEN-00081934, at 940 (“Section 8.1. Switzerland; 
Concentration of US Person clients”). 

Credit Suisse presentation, US Project- STC #1, Zurich (8/19/2008), CS-SEN-004261 1 8, at 
134 (9% = 2,242 U.S, -linked CIFs, not including CSPA / 23,436 total U.S. -linked CIFs in 
Switzerland, excluding CSPA). 
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with 1.8 billion CHF in assets, representing about 19% of the U.S. cross 
border assets in Switzerland.'’^® At the time, the head of the P&BB 
business was Hans-Ulrich Meister, currently the co-head of the entire 
Private Bank. Another Swiss office, Clariden Leu, Credit Suisse’s 
subsidiary private bank, held nearly 2,000 U.S. -linked CIFs with 1.8 
billion CHF.'’®' 


All U.S.-Linked CIFs by CS Swiss Desks 

1 mm 


■ SAIN {not CSPA5 


DP&BB CH 

0PBEMEA 


ape Asia 


□ PD iS&P 


0 Other 


□ Clariden Leu 


All U.S.-Linked Assets by CS Swiss Desks 
(Billion CHF) 



Source: Credit Suisse presentation, US Project- STC #1, Zurich (8/19/2008), CS-SEN- 
00426290, at 306. 


As depicted above, even larger concentrations of U.S. cross border 
clients existed in other Swiss offices. Again, despite the concentration 
policy that called for sending U.S.-linked accounts to the SALN desk, 
Credit Suisse maintained another desk in Zurich that serviced 


Subcommittee briefing by Credit Suisse (10/29.'20I3) (Agnes Rcicke) (discussing CS-SEN- 
00426118, at 134). 

Credit Suisse presentation, US Project — STC #1, Zurich (8/19/2008), CS-SEN-004261 1 8, at 
134. 
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“predominantly U.S. resident[s].”''® That desk reported to the bank’s 
European, Middle East and Africa (EMEA) business area, not the 
Americas. In 2006, it serviced over 7,600 U.S. resident clients with 
$253 million in assets.'*®^ Still another desk, which serviced “mixed 
international clients,” was also in the EMEA business area, and serviced 
nearly 1,800 U.S. resident clients with $374 million.'*'’'* Both desks had 
been formed in 2003,'*^^ at least a year after the SALN concentration 
policy was formalized. In 2006, the two desks were combined into a 
single desk at the Zurich airport, still under the EMEA business area. 
While most bankers moved to the airport office, several remained at 
Credit Suisse headquarters in Zurich office and were permitted to retain 
their higher-value U.S. resident clients. 

When asked why these offices were allowed to open Swiss 
accounts for U.S. clients despite the concentration policy, the bank told 
the Subcommittee that it considered the airport office, and its 
predecessors, as “special desks,” and viewed the account size, which 
was smaller on average than SALN accounts, as the key feature for 
defining the appropriate booking location for the accounts.'*®® It appears 
that the nature of the account holders as American, and the compliance 
enhancements that would be triggered by booking the accounts at 
SALN, were not as important as those considerations. 

In May 2009, three years after the U.S. private banker team had 
moved to the Zurich airport office, and which by then had nearly 10,000 
U.S. clients - more than any other Swiss office - the airport office was 
transferred into SALN.'*®’ The bank called this transfer, Project Quick- 
Win."*®* The transfer was one of the few actions taken by the bank to 
enforce its concentration policy. 

Even in the last few years, however, the bank has continued to 
allow numerous exceptions to its concentration policy for U.S. -linked 
accounts.'*®’ For example, for “Affiuent/HNWI [High Net Worth 
Individual] clients,” the bank’s default rule was; “Clients to be covered 
by respective BA [Business Area] responsible for domicile.” That 
meant affluent U.S. clients should have been directed to offices within 
the Americas business area, including SALN. But as mentioned earlier, 
exceptions were permitted for “selected PBS [Private Bank Switzerland] 


12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, at PSI-CreditSuisse-54- 
000001, at 018. 

Id. 

id. (subtracting the number of U.S. resident clients of the top chart from the bottom chart). 
Id. at 017. 

Subcommittee briefing by Credit Suisse (1/16/2014) (Agnes Reicke). 

Id. at 019. 

See 12/19/2008 “Quick Win Non W-9 (transfer SIOA 5 to SALN),” CS-SEN-0045523 1 . 
See 3/31/2010 presentation slides, “Coverage Rules for Swiss Banking Platform,” CS-SEN- 
00419952. 
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and PB EMEA locations,” whose bankers were allowed to open 
accounts for U.S. clients as a “side business.”'*™ Side business for 
“Ultra High Net Worth Individual” clients was also allowed, without 
restriction, for other business areas.'*^' Additionally, exceptions were 
allowed for family members and for “RMs with business case.”'*™ And, 
“case-by-case exceptions of any rule can be granted by dual approval of 
RMs line manager and Market Leader at top management level.”'*^^ 

Credit Suisse’s poor implementation of its concentration policy 
allowed U.S. client accounts to be opened throughout the bank’s Swiss 
offices, without the U.S. regulatory expertise and consistent oversight 
that the concentration policy was supposed to provide. 

(3) Restricting Oversight of U.S.-Linked Accounts in 
Switzerland 

A third key corporate failure was the bank’s decision to subject 
Swiss accounts opened for U.S. clients to monitoring by solely Swiss 
personnel and to exclude U.S. personnel who were not only more 
familiar with U.S. requirements, but also more culturally attuned to U.S. 
expectations regarding disclosure of account information. 

As explained earlier, because the accounts for 22,000 U.S. 
customers were opened in Switzerland and subject to Swiss secrecy 
laws, Credit Suisse gave responsibility only to risk managers, 
compliance officers, and auditors who were based in Switzerland to 
monitor the accounts. U.S. managers in charge of Private Bank 
Americas were rarely informed about or given access to risk 
management, compliance, or internal audit data related to the U.S.- 
linked accounts in Switzerland.'*^'* Moreover, Legal and Compliance 
personnel in the United States, who were part of the Private Bank 
Americas business area, had little if any control or communications with 
the personnel in Switzerland directly overseeing the U.S. Cross Border 
program.'*™ Only in the past year did Credit Suisse appoint an employee 
in the United States to track risk and compliance issues with respect to 
U.S. linked-accounts in Switzerland.'*™ Still another problem was the 
Swiss Internal Audit department failed to identify serious compliance 
problems in the SALN and the New York Representative Office, and 


™ Id. at 953. 

Id. 

See id. at 954; see also Subcommittee interview of Agnes Reicke, Credit Suisse (10/29/2013). 
3/31/2010 presentation slides, “Coverage Rules for Swiss Banking Platform.” CS-SEN- 
00419952, at 954. 

See Subcommittee interview of Hans-UMch Meister, Credit Suisse (9/24/2013). 

See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013). 

Mr. Stephen Paine, Head of Policy and Training within Legal and Compliance. 
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even when they sent their work to U.S. compliance personnel, the U.S. 
personnel were not familiar with the issues. 

The monitoring of U.S. -linked accounts in Switzerland, including 
of account opening approvals per location within Switzerland, was 
caiTied out by the Swiss Business Risk Management Group.'*^* 
Normally, monitoring reports they produced were not shared with U.S. 
personnel and the bank could identify only one instance in which a 
monitoring report was shared with any American-based manager.''^^ 
The reports were produced under a bank policy that required regular 
monitoring of the desk locations of U.S. accounts, as well as certain 
other “risk countries.” Starting in 2003, the “primary goal of the risk 
country review” was to “ensure proper risk management, increase the 
overall market purity, and define actions if necessary,” including for 
U.S. -linked accounts. The term, “market purity,” was used to 
evaluate whether clients of a particular nationality were, in fact, being 
referred to the Swiss office designated as the “Center of Competence” 
for that nationality under the bank’s concentration policy. 

The Swiss Business Risk Management Group conducted this 
monitoring on a yearly basis'**' until approximately 2007, and then on a 
quarterly basis. Their monitoring reports were circulated among 
Swiss offices,'**^ but normally were not sent to anyone in the United 
States. Swiss managers, compliance personnel, and other employees 
regularly received the reports and were thus aware of the volume of 
U.S. -linked accounts, the assets under management associated with 
those accounts, the location of those accounts, and the level of 
exceptions that were made in order to service U.S. -linked accounts. 


See Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013) (did not recall the 
SALN audit for years 2006 and 2009). 

See 3/30/2007 email from Peter Oberhansli to Anthony DeChelUs, and others, “Risk Country: 
Yearly Review 2006,” CS-SEN-00409535, attaching 3/30/2007 Credit Suisse Private Banking 
Risk Country Report 2006. 

Id.; Subcommittee interview of Agnes Reicke, Credit Suisse (1 1/7/2013); Subcommittee 
interview of Colleen Graham, Credit Suisse (12/5/2013) (stating that she never saw any Market 
Management materials that reported the booking location of U.S. accounts, other than where the 
booking location was in the United States). Mr. Cerutti explained, however, that if Mr. 

DeChellis had been physically present in Switzerland and made a request for that report to Swiss 
staff, there would not have been a basis to deny him access to the report. Subcommittee 
interview of Romeo Cerutti, Credit Suisse (1/15/2014). 

3/30/2007 Credit Suisse Private Banking Risk Country Report 2006, CS-SEN-00409537, at 
538; see also Subcommittee interview of Agnes Reicke, Credit Suisse (10/29/2013). 

48 i (“P-00027 (RC) requires BRM [Business Risk Management] / CoC [Center of 
Competence] to yearly present an overview of all Risk Country relationships managed outside 
country desks.”). 

From 2003 - 2007, annual reports were produced, and since that time quarterly reports were 
produced. Subcommittee interview of Agnes Reicke, Credit Suisse (1 1/7/2013). 

See 3/30/2007 email from Peter Oberhansli to Anthony DeChellis, and others, “Risk Country: 
Yearly Review 2006,” CS-SEN-00409535, attaching 3/30/2007 Credit Suisse Private Banking 
Risk Country' Report 2006. 

Subcommittee interview of Agnes Reicke, Credit Suisse (1 i/7/2013). 
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U.S. managers did not receive the reports and were subsequently left 
uninformed. 

The chart tracking “market purity,” below, provides a snapshot of 
where Credit Suisse had booked Swiss accounts for U.S. resident clients 
in 2006.“**^ It shows that only about 15% of U.S. clients were at the 
“country desk,” or SALN, while 71% were at desks that received 
“Special Approval,” that Is, a blanket approval to book the U.S. resident 
client at a “special desk,” like at the airport office. Another 10% of 
U.S. resident clients had “Exception Approval,” meaning that they were 
permitted to be booked at a non-SALN desk on a case-by-case basis. 
Finally, another 3% had no approval, blanket or otherwise, to be booked 
outside the SALN desk, which meant that a Swiss banker had booked 
the account in a location outside the policy requirements and outside the 
policy exceptions without receiving sign-off from any superior. 


Though this document does not specify that the U.S. accounts are of U.S. residents, the 
number of U.S. ClFs here, 14,5.16, is very close to 14,967, the number of U.S. -resident CIFs the 
bank has identified to the Subcommittee as having existed in 2006. 

Subcommittee interview of Agnes Reicke, Credit Suisse (11/7/2013). 
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Source: 3/30/2007 Credit Suisse Private Banking Risk Country Report 2006, CS-SP3N-00409537, 
at 551. 


This chart shows that Swiss risk managers, as well as all the Swiss 
employees who received their reports, were well aware in 2006, that 
U.S. clients were not concentrated at SALN, but spread out through the 
bank’s Swiss offices. As the Business Risk Management Group 
concluded, for U.S. resident account holders, “Market purity is still 
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insufficient with regard to the business risk involved.”**^ The Group 
reached this conclusion even without including in the chart all of the 
thousands of U.S. -linked accounts opened by U.S. nationals residing 
outside of the United States, by offshore entities with U.S. beneficial 
owners, and by U.S. clients using Clariden Leu. Further, no evidence 
suggests that anyone in the bank used the 2006 risk data to strengthen 
implementation of the concentration policy with respect to U.S. -linked 
accounts in Switzerland. 

The bank’s Internal Audit Group had an equally ineffective record. 
Credit Suisse’s Internal Audit Group had offices in both Switzerland and 
New York, but the U.S. -linked accounts in Switzerland were placed 
under the sole purview of the Swiss internal audit office. Internal audits 
conducted of Swiss offices that established and serviced U.S. -linked 
accounts repeatedly failed to identify misconduct or compliance failures 
related to those offices. Notably, the Swiss audit team conducted audits 
of the SALN office in 2006 and 2009.^*** In 2006, auditors initially 
identified multiple, serious repeat issues in the SALN office."'*^ The 
draft rating was a C2 as a result of “significant reputational risk” issues, 
possible U.S. travel violations that could incur “regulatory risk,” and 
failings in Know-Your-Customer documentation, among others. The 
final rating, however, was improved to a B2 level, and the final audit 
report dropped issues that had been identified in the draft, concluding 
instead that there were no significant reputational risk or repeat issues, 
and eliminating all observations about travel. 

The 2006 draft audit contained strong language, later dropped, 
suggesting Swiss bankers were engaging in prohibited securities advice 
and transactions while on travel in the United States, based on the 
confluence of securities transactions and the bankers’ travel dates, 
noting: 

“[W]e think it is not reliable to visit 500 clients and not to provide 

investment advice on this occasion. In addition, we noted some 


3/30/2007 Credit Suisse Private Banking Risk Country Report 2006, CS-SEN-00409537, at 
551. 

8/3 1/2006 “CSG Internal Audit; Private Banking Americas, North America Offshore, Latin 
America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-00418830; 12/9/2009 “CSG 
Internal Audit Private Banking Americas, North America International,” CSG Internal Audit, 
CS-SEN-00417862. 

2006 “Draft CSG Internal Audit: Private Banking Americas, North America Offshore, Latin 
America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-00408716 (stated by Roland 
Ottiger, Sector Head, Internal Audit). 

8/31/2006 “CSG Internal Audit: Private Banking Americas, North America Offshore, Latin 
America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-00418830. 
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indications that stock exchange transactions have [ ] taken place 

after such visits.”'*’^ 

When asked about the changes in the audit report, the bank told the 
Subcommittee that the SALN business head, Markus Walder, had 
persuaded the auditors to drop the negative findings, in part by 
submitting an altered travel report. An altered travel report does not, 
however, explain away the securities transactions that were questioned 
by the auditors. As explained eaidier, the altered travel report led to the 
audit team dropping its initial, more serious conclusions.^^^ Had the 
auditors kept the low rating, it might have drawn management attention 
to SALN’s actions and perhaps stopped the misconduct before it resulted 
in an indictment. 

Three years later, in 2009, months after the UBS deferred 
prosecution agreement was signed, Swiss auditors performed another 
audit of SALN, and gave it another favorable B2 rating. Despite the 
red flags that UBS’ misconduct had raised in other parts of Credit 
Suisse, including top management and legal and compliance, the internal 
auditors wrote that the “overall control environment was generally found 
to be operating adequately” in the SALN office. Thirteen months 
later, the U.S. Department of Justice indicted several SALN bankers for 
aiding and abetting tax evasion. 

A third audit conducted by the Swiss internal audit office reviewed 
the bank’s New York Representative Office and, in 2008, gave the office 
a clean audit that failed to identify any problems. As described 
earlier, this office functioned as a hub of activity on U.S. soil for Credit 
Suisse’s Swiss bankers seeking to recniit U.S. customers to open Swiss 
accounts and servicing existing Swiss accounts. A couple years later, 
the head of the New York Representative Office, Roger Schaerer, was 
indicted for aiding and abetting tax evasion by U.S. clients. 

Credit Suisse’s Swiss Internal Audit Group reviewed key offices at 
the center of the bank’s U.S. cross border business during a key period, 
from 2006 to 2009, but failed to identify or elevate any issues related to 
undeclared accounts or the facilitation of U.S. tax evasion. 


2006 “Draft CSG Internal Audit; Private Banking Americas, North America Offshore, Latin 
America and Bahamas,” Credit Suisse Internal Audit, CS-SEN-004087I6. 

See Credit Suisse Presentation, Report to the Senate Permanent Subcommittee on 
Investigations (2/29/2012) (Andrew Hruska) (discussion at PSI-CreditSuisse-l 1-000011); see 
also Subcommittee briefing by Credit Suisse (10/29/2013) (Agnes Reike). 

12/9/2009 “CSG Internal Audit Private Banking Americas, North America International.” 
CSG Internal Audit CS-SEN-00417862. 

Id. 

2/7/2008 “CSG Internal Audit,” PB Americas Representative Office New York, CSG Internal 
Audit, CS-SEN-00226719. 
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Credit Suisse’s failure to adequately define the class of U.S. -linked 
accounts requiring special oversight, enforce its own concentration 
policy, and conduct effective risk and audit oversight contributed to the 
proliferation of employee misconduct and undeclared Swiss accounts 
inviting U.S. tax abuses. 

(4) Reviewing Accounts Through W-9 and Exit 
Projects 

Beginning in 2008, after the UBS scandal broke. Credit Suisse 
initiated a series of “Exit Projects” to identify Swiss accounts that had 
been opened for U.S. customers, and ask the customers to disclose their 
accounts to the United States, or close them. The Exit Projects took an 
incremental approach, delayed review of key groups of accounts, and 
took over five years to complete. 

Tax Scandals. The 2008 UBS scandal was not the first to affect 
Credit Suisse. In 2006, the bank’s Brazilian branch was shut down by 
Brazilian authorities for aiding and abetting tax evasion.'*'*’ That 
misconduct, and its consequences for the bank led to the initiation of a 
worldwide effort within Credit Suisse’s Private Bank to improve its 
cross border business standards and practices. 

That effort, called Cross Border-i-, was a compliance program to 
develop legal and regulatory manuals for private banking in all 
geographic areas where Credit Suisse had business, construct a formal 
set of rules for private bankers traveling outside of their home countries, 
and provide related training for Private Bank Relationship Managers.'*^’ 
Another development, begun in October 2006, was Project W9, a 
securities compliance initiative aimed at moving U.S. resident accounts 
in Switzerland that held U.S. securities into Credit Suisse Private 
Advisors, the bank’s U.S. registered broker-dealer. Moving the accounts 
to that unit was supposed to ensure that the bank did not run afoul of 
U.S. securities laws. That project ran from 2006 until 2009. 

Starting in late 2008, after the UBS seandal broke. Credit Suisse 
initiated a series of “Exit Projects” focused on tax compliance, and 


In re Credit Suisse Group AG . SEC File No. 3-15763, Order Instituting Administrative and 
Cease-and-Desist Proceedings (2/21/2014), at 10, 

Id. 

Credit Suisse presentation. Report to the Senate Permanent Subcommittee on Investigations 
(7/31/2013), PSI-CreditSuisse-33“000001, at 006. See also In re Credit Suisse Group AG . SEC 
File No. 3-15763, Order Instituting Administrative and Cease-and-Desist Proceedings 
(2/21/2014), at 10 (“The CB+ Project is an ongoing global initiative covering over 80 countries, 
including the United States, and was described internally as an effort to ‘set out how CS and its 
business units should conduct cross-border business going forward with clear guidance on 
acceptable business activities’ .... lire end deliverables were ‘country manuals’ designed to 
provide RMs with guidance on how to conduct business in all of the countries where CSAG had 
a presence, as well as training modules and revisions to existing cross-border policies.”). 
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intended to identify all Swiss accounts opened by U.S. customers, not 
just those holding U.S, securities. Once identified, bankers participating 
in the Exit Projects were required to ask the U.S. customers to verify that 
their accounts complied with U.S. tax law, meaning they had been 
disclosed to the IRS, or close them. Over the following four years, 
multiple Exit Projects were initiated including, in chronological order, 
the Entities Project, Project Tom, Project III, Project Tim, Legacy 
Entitles Project, Project Titan, and Project Argon. Each project focused 
on a different group of U.S. -linked accounts in Switzerland. Clariden 
Leu carried out parallel exit projects referred to as Compass I through V. 

During most years of the Exit Projects, the bank’s analyses are 
unclear as to exactly what the bank requested of its U.S. customers, and 
what verbal or written assurances, if any, those customers provided to 
the bank. An Exit Process analysis on any given account typically ended 
with the statement that Credit Suisse had “maintained confirmed tax- 
compliant relationships,” or “exit[ed] those that cannot demonstrate tax 
compliance,” but for the years 2008 - 201 1, no description or written 
documents provided by the bank detail how the bank did, in fact, 
confirm that specific accounts complied with U.S. tax law. 

From the perspective of having an offshore account, the only tax 
compliance issue is whether an account was disclosed to U.S. 
authorities, but the bank repeatedly told the Subcommittee that it did not 
have any knowledge or estimates of how many of its U.S. customer 
accounts were disclosed to the United States. The bank explained that it 
did not require all of its U.S. customers to sign W-9 forms and submit 
written tax compliance certifications until 2012; before then, the bank 
made providing W-9 forms optional for U.S. customers opening Swiss 
accounts, with the exception of U.S. residents with U.S. securities 
accounts. The bank’s Exit Projects then had to review all of its U.S.- 
llnked accounts in Switzerland and, on an account-by-account basis, 
determined whether an account was “tax complianf ’ and, if not, closed 
it. The contradiction between the bank’s assertions that it has closed all 
non-tax compliant accounts held by U.S. customers, but is unable to 
quantify how many of those accounts were undisclosed to U.S. 
authorities, is difficult to resolve. 
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Categories of U.S.-Linked Accounts in Exit Projects 
in Credit Suisse Private Bank Switzerland, 2006 -- 2011 
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Source: Sec Credit Suisse Presentation, Update on Development of AuM and Accounts of U.S. 
Clients to the Senate Permanent Subcommittee on Investigations (4/20/2012) CS-SEN- 
00189151, at 153-154 (docs not include Clariden Leu). 

Project W9. The bank’s 2006 “Project W9” represents its first 
effort to review individual accounts held by U.S. customers in 
Switzerland. Project W9 was, at its core, a narrow securities compliance 
effoit that surveyed less than 5% of the bank’s U.S. -linked accounts at 
the time.'’°° It was designed to transfer all U.S. resident accounts in 
Switzerland that held U.S. securities to the bank’s U.S. -registered 
broker-dealer in Switzerland, CSPA. 


When Credit Suisse initiated Project W9, the motive was 
avoidance of U.S. securities law risks, not U.S. tax law risks. Because 


In 2006, the year Project W9 began, the scope of the project was 998 CIFs, compared to 
22,283 total U.S. linked CIFs in the Swiss Private Bank. 
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Credit Suisse AG, the Swiss bank, had merged with Credit Suisse First 
Boston, a U.S. firm, in 2005, that merger exposed the Swiss bank for the 
first time to the possibility of a U.S. enforcement action related to U.S. 
securities activities. Romeo Cerutti, the bank’s General Counsel, 
explained that the “One Bank” initiative - the merger of Credit Suisse 
AG and Credit Suisse First Boston - created a new risk situation for the 
Swiss operations.^®' Prior to the merger, Credit Suisse AG had no 
presence in the United States, but afterward, due to Credit Suisse First 
Boston’s presence in the United States, Credit Suisse AG had increased 
legal exposure to U.S. laws.^®^ 

A 2005 “risk assessment” by the bank summarized its situation as 
follows: 

“100% adherence to D-0025 [U.S. Person Policy] is not possible 
given its complexity and the broad distribution of US-person 
relationships across CS. Any single US-person client complaint or 
action against CS can trigger public criminal, civil and/or 
regulatory sanctions. US-persons with a W9 are more likely to file 
a complaint with US authorities, or to initiate criminal or civil 
proceedings. CS is now vulnerable. Prior to May 13, 2005 [date 
of merger between Credit Suisse AG and Credit Suisse First 
Boston] CS Bank had no significant direct US presence with a low 
risk of successful indirect US domestic enforcement against e.g. 
CSFB or SASI. Post May 13 2005, CS has significant US assets 
which are directly exposed to domestic US enforcement 
actions.”'’®^ 

Other presentations similarly describe the motive for Project W9: “The 
One Bank initiative has increased Credit Suisse’s exposure regarding US 
legal risks since the beginning of 2006.”^®'* The bank perceived these 
U.S. legal risks as extending to any U.S. resident Swiss accountholder 
who engaged in U.S. securities transactions.^®^ 


Subcommittee interview of Romeo Cerutti, Credit Suisse (10/15/2014) (discussing Credit 
Suisse, Project W9 Kick-Off Meeting presentation (9/29/2006) CS-SEN-0046138, at 140). 

See Subcommittee interview of Agnes Reicke, Credit Suisse (10/29/2013). 

503 9/19/2005 Draft Credit Suisse CSPA Position Paper, CS-SEN-00283097, at 102 [emphasis in 
original]. 

See Credit Suisse presentation. Project W9 Kick-Off Meeting, (10/2/2006), CS SEN 
00426140; see also Credit Suisse presentation. Project W9 16th Core Meeting (5/8/2008), CS- 
SEN-00426224, at 226; see also Credit Suisse presentation, Project W9 8"’ Core Team Meeting 
(3/29/2007), CS~SEN-00426237, at 251 (“objectives phase 2: Further reduction of SEC induced 
risks by . . .”); see also Credit Suisse presentation. Project W9 Roadshow Presentation 
(1 1/22/2006), CS-SEN-00287318, at 319 (“Recent mid current strategic initiatives (One Bank, 

PB USA) increase the exposure of Credit Suisse to US regulations. And, our US clients can only 
be provided a very limited service level.’"). 

See also Credit Suisse presentation. Project W9 16**^ Core Meeting (5/8/2008), CS-SEN- 
00426224, at 226; see also Credit Suisse presentation, Project W9 8^^^ Core Team Meeting 
(3/29/2007), CS-SEN-00426237, at 251 (“objectives phase 2; Further reduction of SEC induced 
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Project W9 had a very narrow scope: moving all Swiss accounts 
that already had a W-9 on fde for U.S. residents and held U.S. securities 
to its U.S. licensed broker-dealer.^'”’ The bank’s longstanding policy had 
been to require a W-9 form for U.S.-linked accounts that traded in U.S. 
securities, so the bank did not undertake a search for U.S. accounts that 
lacked a W-9 form; rather, It reviewed accounts that already had a W-9 
form on file.^®’ The purpose of the project was to move all of those U.S. 
resident accounts with U.S. securities to Credit Suisse Private Advisors 
(CSPA), the bank’s Swiss broker-dealer registered with the SEC.'’°” 
Concentrating U.S. resident accounts with U.S. securities at CSPA was 
supposed to have taken place since roughly 2002, a year after Credit 
Suisse signed a Qualified Intermediary (QI) agreement with the IRS 
which required Credit Suisse to withhold certain taxes from Swiss 
accounts that held U.S. securities and, for those accounts belonging to 
U.S. persons, disclose certain account information to the IRS on annual 
basis. Credit Suisse was supposed to carry out its QI responsibilities 
by moving its U.S. resident accounts with U.S. securities to CSPA, the 
only client group for which Credit Suisse required a signed W-9 form. 
CSPA would then use those W-9 forms to identify the U.S. resident 
accounts and file the required annual account disclosures to the IRS. 

But, according to the bank, many Swiss bankers were given permission 
to keep their U.S. resident accounts, even if the U.S. accountholder had 
filed a W-9 and had U.S. securities among their assets: 

“W-9 concentration did not take place. Some Market Group Heads 
signed up to 90% exemptions especially for W-9 members of 
‘client groups.’ Relationship Managers were reluctant to ‘give up’ 
clients.”^“^ 

In the fall of 2006, the bank began to implement Project W9, 
which covered over 900 U.S. resident CIFs with U.S. securities valued at 
1 billion CHF, and sought to transfer them from Credit Suisse to 
CSPA.^" Compared to all U.S. accountholders in Switzerland, Project 
W9 scope covered only approximately 5% of them. The bank planned 
to start the transfer in January 2007 and finish by mid-2007.^'^ By April 


risks by see also Credit Suisse presentation. Project W9 Roadshow Presentation 
(1 1/22/2006), CS-SEN-0028731 8, at 319 (“Recent and current strategic initiatives (One Bank, 

PB USA) increase the exposure of Credit Suisse to US regulations. And, our US clients can only 
be provided a very limited service level.”). 

See Credit Suisse Presentation Project W9 6*** Core Team Meeting (1/26/2007) CS-SEN- 
00173686, at 690. 

507 

Id. 

Credit Suisse briefing to the Subcommittee (1/15/2009). 

9/19/2005 Draft Credit Suisse CSPA Position Paper, CS'SEN-00283097, at 104. 

See 9/29/2006 Credit Suisse presentation. Project W9 -Kick-Off Meeting, CS-SEN- 
00426138, at 144. 

See Credit Suisse Presentation Project W9 6 ^ Core Team Meeting (1/26/2007) CS-SEN- 
00173686, at 690. 
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2007, however, little progress had been made, prompting a senior Credit 
Suisse official, Anthony DeChellis, to ask the head of CSPA, Richard 
Isarin, “Why so slow?”’'^ Mr. Isarin responded that it was not a priority 
for Credit Suisse Relationship Managers, presumably because, as 
indicated above, they were, in effect, being asked to surrender accounts 
to another bank office.^’'' The deadline was extended from mid-2007 to 
mid-2008.^'^ By September 2008, the bank had transferred only 228 
CIFs out of the original pool of more than 900 to CSPA.^"’ 

Throughout the two-year period, the bank entertained at least 92 
requests for exceptions, and a decision board granted 26 of those 
requests.^*’ The bank also identified a number of “Dual Relationship” 
clients, that is, accountholders who held both a W-9 account, indicating 
that the accountholder had signed the U.S tax form to report their 
account, and a non-W-9 account, which did not have the W-9 tax form 
on file. Early on, in December 2006, the bank considered “full 
implementation,” that is, using Project W9 to identify and close all U.S. 
resident accounts for which no W-9 was on file where the customer also 
held a CSPA account, but reasoned that the impact of such a decision 
would be a “loss of AuM [assets under management] & revenue,” from 
the closed accounts.^’® Instead, the bank offered clients a choice to: (A) 
transfer their W-9 accounts to CSPA and close any Non-W-9 accounts, 
or (B) keep the Non-W-9 accounts at Credit Suisse and close the W-9 
accounts, or (C) close all accounts.^’’ In other words, instead of moving 
all U.S. resident accounts to CSPA where they would be handled by a 
U.S. -licensed broker-dealer and tagged as U.S. accounts that would have 
to be disclosed to the IRS, Credit Suisse provided a plan “B,” allowing 
known U.S. clients to maintain Swiss accounts in a manner that could 
keep them hidden from the IRS. 

Credit Suisse also allowed Clariden Leu, which had over 1,400 
U.S. resident Swiss accounts with nearly $1 billion in assets,^^° to avoid 
participating in Project W9, even though Clariden Leu had been made a 
direct subsidiary of the bank in 2007, the year after Project W9 began. 


4/16/2007 Email from Anthony DeChellis to Richard Isarin, “CSPA W9 project, new 
estimated AuM-transfer and TOl's,” CS-SEN-00075697, at 698. 

Id. at 697. 

See Credit Suisse Presentation, CS Private Advisors Information Meeting (12/17/2007) CS~ 
SEN-00160287, at 291. 

Credit Suisse, Credit Suisse Private Advisors Confidential presentation (9/17/2008) CS-SEN- 
00 159528, at 542. 

3/23/2007, Meeting Minutes of the Private Bank Management Committee, CS-SEN- 
00061066, at 068. 

^***1 1/24/2006 Credit Suisse slide presentation, “PROJECT W9, 4th Core Team Meeting,'’ CS- 
SEN-00426202,at211. 

See Credit Suisse Presentation, Project W9, 7th Core Team Meeting (3/2/2007) CS-SEN- 
00181281, at 285. 

Credit Suisse presentation to Subcommittee, PSI-CreditSuisse-54-000001, at 042-043. 
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In the end, very few Credit Suisse accounts were transferred to 
CSPA as a result of the project. Credit Suisse’s General Counsel, Mr. 
Cerutti, told the Subcommittee that while the “W-9 Project was going in 
the right direction, it didn’t go far enough,” and it was fair to criticize 
the effort for failing to go “far enough, early enough.” 

Early Exit Projects. In .luly 2008, the UBS scandal broke. In 
reaction. Credit Suisse took a number of steps.^^^ The bank established 
a Steering Committee which, in its first presentation in Zurich in August 
2008, analyzed the scope of its own business with American account 
holders in Switzerland, as well as relevant legal and bank policies 
governing U.S. accounts.^^^ The bank decided to “exit the business” 
meaning, not that it would necessarily cease all its cross border 
relationships with U.S. clients, but would seek information from its U.S. 
clients to determine whether their accounts were compliant with U.S. tax 
rules, and if not, to end such client relationships. This effort, which was 
carried out in stages, was collectively known as the Exit Project. 

In addition, in July 2008, the bank issued a directive to prohibit 
inflows of U.S. client account funds from UBS, as well as LOT.”"* 

Brady Dougan, the bank’s CEO, initiated an internal review to 
determine if Credit Suisse had engaged in similar conduct as UBS, and if 
so, the extent of Credit Suisse’s legal exposure. After the bank was 
contacted by the Subcommittee in the second half of 2008, it 
implemented a review that pulled together information and senior 
managers from its tax department, SALN front office, business risk 
management, outside counsel, government affairs, and General 
Counsel’s office. After a two-day long meeting in January 2009 in 
Switzerland, according to General Counsel Romeo Cerutti, the bank 
decided against launching an in-depth internal investigation, which he 
characterized in an interview as the “wrong conclusion.” According to 
Mr. Cerutti, “no further work [was] done” at that time.^^^ 

The Exit Projects began in November 2008. Leadership was 
provided by Swiss-based personnel in the Legal Department, and staff 
from the Private Bank helped carry out the day-to-day tasks. For the 
first three years, from 2008 to 201 1, Credit Suisse’s Exit Projects 
focused on accounts where the accountholder was a U.S. resident, as 


™ Subcommittee interview of Romeo Cerutti. Credit Suisse (1/15/2014). 

Id. 

See Credit Suisse presentation, US Project — STC #1 — Zurich (8/19/2008) CS-SEN- 
00426290. 

7/28/2008 Legal & Compliance Alert LC-00014, CS-PSI-0037, 

Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 
Subcommittee interview of Romeo Cerutti, Credit Suisse (2/9/2014). 

'”ld. 
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opposed to a U.S. national living outside of the United States. One 
reason for the bank’s initial focus on U.S. residents was that U.S. 
securities laws assessed penalties for violations involving investors 
within the United States, as opposed to U.S. tax law which did not draw 
a distinction based on the geographic location of a U.S. person. The 
bank knew, of course, that U.S. customers living abroad were also 
subject to U.S. tax laws - it included that category of accountholder 
within its definition of “U.S. taxpayers” in its U.S. Persons Policy and 
within its definition of “U S Holder” in its 2007 annual report.^^^ 
However, the bank has acknowledged that its initial focus on U.S. 
residents as a risk-based decision, in that Swiss accounts held by U.S. 
residents posed a higher risk than accounts held by, for example, U.S. 
citizens living in Switzerland.^^” The bank noted that there was a greater 
likelihood of violating securities law with U.S. resident accounts, 
because banker conduct was much more likely to have taken place 
within U.S. borders while visiting a U.S. resident. As a result of this 
risk-based analysis. Credit Suisse did not expand its focus to Swiss 
accounts held by American accountholders living outside of the United 
States until 2012, even though thousands of those U.S. -linked accounts 
were also in Switzerland. 

Entities Project and Project Tom. One of the first Exit Projects, 
called the Entities Project, focused on accounts that had been opened by 
offshore entities with U.S. beneficial owners. Starting in November 

2008, the bank identified U.S. resident or citizen accounts that had been 
opened in the name of an offshore entity, such as an offshore corporation 
or trust. The bank required the affected clients to either undergo an 
outside counsel review of their status or leave the bank."'^^ Project Tom 
was an outgrowth of the Entities Project and was conducted mostly in 

2009. ^^^ It was headed up by Urs Rohner, then General Counsel of the 
bank and now Chairman of the Board, Romeo Cerutti, then General 
Counsel of Private Bank and now General Counsel of the entire bank, 
and Walter Berchtold, then head of the Private Bank.”'* 


See Credit Suisse letter to Subcommittee, PSI-CreditSuisse-29-000005 (7/12/2013). See also 
Credit Suisse “Non-US Legal Entities with US Domiciled Person on Form A*” (3/13/2009), CS- 
PSI-0185 (including entities with beneficiaries domiciled in the US). 

See 2007 Credit Suisse Annual Report, at 383, at https://www.credit-suisse.com/mcdia/cc/ 
docs/invcstors/csg-ar-2007-cn.pdf. 

Subcommittee briefing by Credit Suisse (1/16/2014), 

7/12/2013 letter from Credit Suisse legal eounse! to the Subcommittee, PSI-CreditSuisse-29- 
000001, at 5. 

Id.; see also Subcommittee briefing by Credit Suisse (10/28/2013) (Agnes Rcicke). 

See, e.g. Project Tom - STC#5, Zurich, December 19, 2008, CS-SEN-00455224; see 12/2009 
Credit Suisse presentation, “Business Performance PB Americas,” CS-SEN-00065086, at 087 
(showing Project Tom neutralization, or account outflows, totaling 2.4 billion CHF as of Dec. 
2009). 

Subcommittee interview of Anthony DeChellis (8/9/2013). 
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Project III. In April 2009, Project 111 was initiated to focus on 
Swiss accounts opened by U.S. residents.^^^ The bank contacted the 
accountholders and asked the U.S. residents to either demonstrate that 
their account was in compliance with U.S. tax law or leave the bank.^^® 
The bank also decided at that time to permit new U.S. resident accounts 
to he opened only at a U.S. -licensed Credit Suisse affiliate, such as 
CSPA.^^^ Project III lasted about two years and was closed in 20 1 1 . 

Although Project III was ongoing and would continue for another 
two years, in talking points for a 2009 Investor Day, the bank 
characterized its Exit Projects as complete: 

“CS with relatively small US offshore business; in anticipation of 
changes to the QI [Qualified Intermediary] rules, we assessed all 
clients and took appropriate action; some accounts we tenninated, 
some moved to our SEC regulated entity Credit Suisse Private 
Advisors, some remained unchanged 

In fact, the Exit Projects were far from over. 

Project Tim and Project Legacy Entities. While Project III 
continued to review U.S. resident accounts, the bank undertook a series 
of projects to take a second look at accounts opened by offshore entities 
with U.S. beneficial owners. Project Tim, a continuation of the Entities 
Project, began in May 2011.”^ Next, Project Legacy Entities “involved 
the review of specific, approved cases from Project Entities, in order 
to determine that the accounts approved earlier for being in compliance 
with U.S. tax laws were also compliant with U.S. securities 
requirements. Of the approximately 400 offshore entities reviewed 
during that project, approximately 50 were asked to “exif ’ as clients 
from Credit Suisse due to concerns about securities compliance.^'" 

Referrals to Other Swiss Banks. While the Exit Projects were 
underway, the bank put in place a policy that prohibited relationships 
managers from referring U.S. clients to other Swiss banks. Credit Suisse 
initially told the Subcommittee that, despite this policy, its internal 
investigation found at least 100 instances where it was violated. 


4/23/2009 Credit Suisse presentation, “Info Package Project III,” CS-SEN-00387046. 
7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, at PSI-CreditSuisse- 
29-00001, at 005. 

®Ud. 

See, e.g., 2009 PB Investors Day prepared Q&A; see email from Ray Ying to David Walker, 
Sept. 16, 2009, Q&A - PB Investor Day, CS-SEN-00078584 [emphasis added], 

7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, at PSI-CreditSuisse- 
29-00001, at 005. 

Id. 

Subcommittee briefing by Credit Suisse (1/16/2014). 

Credit Suisse presentation. Report to the Senate Permanent Subcommittee on Investigations 
(2/29/2012) (Andrew Hruska), PSI-CreditSuisse-11-000001. 
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Later, the bank said the instances were likely less frequent.^"*^ The 
bank’s internal investigation also identified five Swiss relationship 
managers who admitted making referrals by giving U.S. clients the 
names of specific Swiss banks that were accepting U.S. customers. 

At the same time, the bank said that it would have been easily apparent 
to any U.S. person who could use the Internet which Swiss banks were 
still accepting U.S. clients after 2008.^“'^ 

One former Credit Suisse client, Client 1, told the Subcommittee 
that a Swiss relationship manager, Michele Bergantino, provided a bank 
referral shortly after the UBS misdeeds became public to help that client 
maintain the secrecy of funds that had been on deposit at UBS.^'^'’ Client 
1 told Mr. Bergantino that in addition to a Credit Suisse account, the 
client had another undisclosed account at UBS, which had triggered a 
sense of “panic”^'’’ in Client 1, who did not want to be caught in law 
enforcement efforts focused on UBS clients. While Mr. Bergantino told 
Client 1 that Credit Suisse could not accept a transfer from UBS, Mr. 
Bergantino provided the name of a banker who would set up a new 
account for Client 1 ’s UBS funds at Wegelin & Co., a Swiss bank with 
no branches or offices in the United States.^'** This transfer enabled 
Client 1 to maintain the secrecy, and undeclared status, of the funds that 
had been deposited at UBS, until Client 1 decided to come forward 
through the Offshore Voluntary Disclosure Program. 

First Phase Ended. From 2008, when the bank began its Exit 
Projects, through 2010, right before the bank’s SALN bankers were 
indicted, a total of about 13,000 U.S.-linked CIFs left the bank.^''® Those 
closed accounts represented about 65% of its U.S. -linked CIFs, most of 
whom were U.S. residents, the primary target of its exit projects until 
then.^^° The closed accounts had about $4.1 billion in assets. 

Clariden Leu Exit Projects. Like Credit Suisse, Clariden Leu 
also established and served U.S. -linked accounts in Switzerland, and 
some of its private bankers focused on the U.S. market.^^^ Like Credit 
Suisse bankers, Clariden Leu bankers traveled to the United States, 
recruited U.S. clients and serviced existing accounts while there, 
dispensed investment advice and helped conduct securities transactions 


Subcommittee briefing by Credit Suisse (1.^16/2014) (Andrew Hruska). 

544 „ 

Id. 

Subcommittee interview of Client 1 (9/10/2013). 

Id. 

548 y 

2/10/2014 Credit Suisse Report to the Senate Permanent Subcommittee on Investigations, 
PSI-CreditSuisse-64-00000 1 (adding up ail accounts denoted as “closed.’'). 

The bank had 20,314 total U.S-linked CIFs in 2008 and 9,701 CIFs in 2010. Id. 
2/10/2014 Credit Suisse Report to the Senate Permanent Subcommittee on Investigations, 
PSI-CreditSuisse-64-000001 (adding up ail accounts denoted as “closed.”). 

Credit Suisse briefing to the Subconunittee (1/16/2014) (Andrew Ilruska), 
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while in the United States, and opened many undeclared accounts in 
Switzerland for U.S. clients, at times in violation of Credit Suisse policy 
or U.S. regulations. 

Because Clariden Leu was managed independently, it carried out 
its own Exit Projects to review its U.S-linked accounts. Clariden Leu 
hired its own legal counsel and established its own series of projects, 
with different names than those at Credit Suisse. 

Over a four-year period from 2008 to 2012, through its Exit 
Projects, Clariden Leu closed more than 90% of its U.S. -linked accounts 
in Switzerland. Clariden Leu reduced its portfolio from 3,260 U.S.- 
linked CIFs with $2.3 billion in assets in 2008,^^'* to only 273 U.S.- 
linked CIFs by the end of the year 2012. Of those accounts, a small 
minority, totaling 217 CIFs with $643 million in assets from 2008 - 
2012, lost their nexus to the United States due to, for example, a U.S. 
resident moving overseas, and were no longer considered U.S. -linked 
accounts. But the rest retained their U.S. character. Given these figures, 
less than 10% of the U.S. clients at Clariden Leu in 2008 were 
apparently willing or able to demonstrate that their accounts were 
compliant with U.S. tax laws, or wished to remain a customer at the 
bank. 


Despite these figures, Credit Suisse asserts that it is unable to 
determine how many of the Clariden Leu accounts were undeclared or 
otherwise hidden from the United States. According to Credit Suisse, 
the “objective of the ... Clariden Leu exit projects was to verify tax 
compliance of U.S. linked accounts in order to allow these accounts to 
remain at the bank. The projects were never intended to identify non- 
compliant behavior.”^^^ 

Clariden Leu’s Exit Projects, while lagging Credit Suisse’s efforts, 
generally paralleled the same categories of U.S. accountholders that 
Credit Suisse was serially addressing.^^® Clariden Leu’s projects were 
named Compass, and there were five iterations of the Compass Projects. 
Compass 1 and 11 focused on accounts held in the name of non-U.S. 
domiciliary companies with U.S. beneficial owners and required the 


Credit Suisse briefing to the Subcommittee (2/29/2012), PSI-CreditSuisse-1 l-OOOOOl. 

Credit Suisse presentation, Report to the Senate Permanent Subcommittee on Investigations 
(7/31/2013), PSI-CreditSuisse-33-OOOOOI at 029-031, 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSl'CredilSuisse-54- 
00003, at 033 (“Clients may have left the bank in the course of the exit projects for any number 
of reasons other than not being compliant including (1) choosing not to provide proof of 
compliance, (2) not meeting the minimum asset level in order to transfer to CSPA, or (3) leaving 
the bank for reasons unrelated to the tax status of the account. Additionally, our investigation 
showed that clients tended to switch banks during times of change in services, particularly with 
respect to regulatory changes or changes in relationship managers.”). 

Credit Suisse briefing to the Subcommittee (1/16/2014). 
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accountholder to demonstrate U.S. tax compliance or exit the bank.^^^ 
Compass III and IV dealt with accounts opened by U.S. resident natural 
person clients. Compass III ran from May 2009 to March 2011, and 
sought a new course.^^* Compass III set out with the initial goal of 
retaining U.S. resident clients who could show they were tax compliant, 
and then move their account to a new subsidiary that Clariden Leu 
planned to establish which, like CSPA, would be a U.S. -licensed broker- 
dealer.^^^ Clariden Leu asked its U.S. resident clients to submit a W-9 
form. If the client provided it, Clariden Leu planned to move the client 
to the new subsidiary, and if not, it terminated the relationship. 
Ultimately, there were insufficient clients who were willing to sign a W- 
9, and Clariden Leu abandoned the idea.*® 

Compass IV ran from March 2011 to July 2012 and required the 
exit of all remaining U.S. resident natural person clients.**' In May 
2012, Credit Suisse required written tax compliance certifications and 
signed W-9 forms from U.S. customers in order for their Swiss accounts 
to remain at the bank, but it is not clear that this requirement applied to 
all accountholders in the Compass IV project. Finally, Compass V was 
a process to capture any clients still not resolved in the other projects to 
verify compliance or force closure of the accounts.**^ While it began in 
March 201 1, it was not complete by the time of the 2012 merger of 
Clariden Leu into Credit Suisse, and Credit Suisse took over the 
project.*** 

Project Titan. In early 2012, Credit Suisse began its first Exit 
Project to review accounts opened by U.S. nationals who resided outside 
of the United States. The category of “U.S. nationals” was defined as 
including U.S. citizens, U.S. citizens who held dual citizenship with 
another country, and persons with a U.S. green card. The project, called 
Project Titan, was triggered by U.S. enactment of the 2010 Foreign 
Account Tax Compliance Act (FATCA).**"* FATCA requires all foreign 


7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee. PSI-CreditSuisse-29- 
000001 . 

Id. 

Id. 

«“ld. 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSI-CreditSuisse-54- 

000003, at 031. 

7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PST-CreditSuisse-29- 
000001 . 

12/20/2013 letter from Credit Suisse legal counsel to the Subcommittee, Questions about 
Findings and Conclusions from Credit Suisse’s Internal Investigation, PSI'CreditSuisse-54- 

000003, at 031. 

“Core Team Meeting, Project Titan Wave I, SOAM 1,” February 17, 2012, vl.O; CS-SEN- 
00388498, esp. 502, 505; see also Credit Suisse, letter from legal counsel to the Subcommittee, 
(8/13/2013) PSI~CreditSuisse-37-00001, at 001-003 (“Still, well in advance of the 
implementation of FATCA rules, beginning in 20U, CS voluntarily embarked on another 
extensive project designed to eonfirm (to the extent possible) that [U.S. national] relationships 
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financial institutions to disclose all accounts held by U.S. persons or pay 
a 30% tax on their U.S. investment Income. As originally drafted its 
provisions would have begun taking effect in 2012, though they were 
subsequently delayed. The bank told the Subcommittee that the prospect 
of the account disclosures and other requirements under FATCA, 
spurred the bank to conduct a review of its accounts held by U.S. 
nationals, not just those held by U.S. residents. 

In May 2012, Project Titan required U.S. nationals holding Swiss 
accounts to return a form certifying that their account was in compliance 
with U.S. tax law if they wished to maintain that account at the bank.^®^ 
The tax certifications were also fashioned to function as waivers 
allowing the bank to provide client-specific information to the IRS under 
FATCA.^^® To identify U.S. accountholders, the bank used “U.S. 
indicia” in client files, such as evidence of a U.S. birthplace, mailing 
address, or telephone number. It also used dual citizenship with the 
United States, a method of identifying U.S. accounts that the bank had 
not used until it was suggested in FATCA implementing rules. The 
bank told the Subcommittee that it was aware that one of the areas of 
abuse involved U.S. dual citizens who did not reveal their U.S. 
citizenship, only their other citizenship.^®* Until FATCA specifically 
instituted requirements for dual citizens, the bank did not ask new clients 
if they were dual citizens, and their forms only had one line for 
indicating nationality, but the bank changed its forms to address dual 
citizens in 2012.®®^ Also that year, Credit Suisse required a W-9 form to 
be signed by all new U.S. accountholders. Those common sense steps to 
identify U.S. accountholders and reduce bank employee misconduct had 
not been taken by Credit Suisse until they were explicitly required by the 
United States. 

Project Argon. In May 2012, Credit Suisse initiated still another 
Exit Project, named Project Argon. All other ongoing Exit Projects were 
subsumed within it, including Project Titan and Clariden Leu’s Compass 
V project.®™ 

Like Project Titan, Project Argon focused bank attention on Swiss 
accounts held by U.S. nationals. As indicated by the blue line in the 
chart below, for more than five years prior to the initiation of the Exit 


were tax-compliant. In 201 1, the Bank first reminded all U.S. national clients about their foreign 
bank account reporting obligations under U.S. law. In early 2012 ... the Bank began requiring 
U.S. tax compliance certification forms from non-resident nationals. “)• 

Id. 

Subcommittee briefing by Credit Suisse (11/7/2013) (Tina Freund). 

Id.; see also 3/20 1 1 Credit Suisse presentation by Andrea Kuttncr, “FATCA International 
Transparency Phase Overview,” CS-SEN-00408837, at 854. 

Subcommittee interview of Agnes Reicke, Credit Suisse (1 1/7/2013). 

Subcommittee briefing by Credit Suisse (11/7/2013) (Tina Freund). 

7/12/2013 letter from Credit Suisse legal counsel to the Subcommittee, PSi-CreditSuisse-29- 
000001 at 006. 
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Projects, Credit Suisse had housed Swiss accounts for about 6,000 U.S. 
nationals living outside of the United States. The number of clients 
peaked in 2008, with about 6,100 CIFs. By 2011, only about 550 CIFs 
had exited the bank, which meant that Project Argon had to review 
thousands of those U.S. client accounts. The relatively higher decline in 
the value of the assets held in those accounts, which fell from a high of 
about 1.5 billion CFIF in 2006, to about 765 million CFIF by 201 1, 
suggests that the exited accounts were either higher value accounts or 
that the remaining accountholders were reducing the total amount of 
assets kept in their Swiss accounts. 

Credit Suisse told the Subcommittee that it completed its Exit 
Projects in 2013, five years after they began. Statistics provided by the 
bank show that the overall levels of U.S. clients and assets once in Swiss 
accounts at the bank have continued to drop. At the end of 2013, Credit 
Suisse data indicated that, from its 2006 peak of over 22,000 U.S. -linked 
CIFs in Switzerland with as much as 12 billion CHF in assets, about 
18,900 U.S. clients had left the bank with about $5 billion in assets. At 
the end of the year. Credit Suisse had about 3,500 U.S. -linked CIFs with 
about $2.6 billion in assets. 
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U.S. National Clients in Credit Suisse Switzerland, 2006 - 201 1 
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Source: Credit Suisse presentation. Update on Development of AuM and Accounts of U.S. 
Clients to the Senate Permanent Subcommittee on Investigations (4/20/2012) (providing asset 
data in Swiss francs), CS-SEN-00189151. 

E. Analysis 

For decades, Credit Suisse engaged in an extensive cross border 
business designed to solicit U.S. taxpayers as customers of the bank in 
Switzerland. It sent Swiss bankers into the United States, pressed them 
to recruit new clients, and opened tens of thousands of undeclared Swiss 
accounts. In the course of that cross border business, some Credit Suisse 
bankers also offered investment advice and undertook securities 
transactions for U.S. clients in violation of U.S. securities law. Credit 
Suisse’s cross border business with U.S. customers reached its heights in 
2006 and 2007. 

Credit Suisse’s initial efforts to address non-compliance of U.S. 
accounts in Switzerland were limited to those that posed a risk of 
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securities law violations due to the bank’s 2005 merger that created a 
new exposure to U.S. securities laws and regulation. The W-9 project 
only included U.S. resident accounts which had U.S. securities and a W- 
9 form on file. That meant that the bank sought to address less than 5% 
of all its U.S. -linked accounts,^” and, because those accounts already 
had a W-9, were not as likely to pose a tax compliance risk. Credit 
Suisse did not address the issue of tax compliance of its U.S. accounts 
until after the UBS case in 2008, even though the obligation of U.S. 
citizens to pay taxes on offshore earnings was longstanding and very 
clear. Credit Suisse has admitted that its subsequent internal review and 
Exit Projects were prompted by the consequences borne by UBS.^^^ 
Moreover, the bank has told the Subcommittee that it did not believe it 
ultimately needed to address U.S. national accountholders, because it did 
not think that UBS had turned over names of U.S. nationals to the U.S. 
Government as part of its deferred prosecution agreement, and it did not 
believe that UBS had conducted an exit project that included U.S. 
nationals. 

When the bank finally initiated an Exit Project for U.S. nationals, it 
was propelled by FATCA, not longstanding U.S. tax laws. While Credit 
Suisse has publicly supported FATCA and has met certain FATCA 
milestones, a larger issue remains as to why the bank avoided taking 
earlier steps that could have prevented its bankers from aiding and 
abetting tax evasion by U.S. accountholders, such as requiring all new 
U.S. accountholders to sign W-9 tax forms, or identifying data, like a 
U.S. mailing address or birthplace, that would show the accountholder 
was a U.S. customer with U.S. tax obligations. The largest issue, of 
course, is the need to access the thousands of accountholder names of 
tax evaders who cost the U.S. Treasury tax revenues on billions of 
assets. 

Credit Suisse finally took steps in carrying out the Exit Projects to 
ensure only compliant U.S. accounts remain, though the bank’s process 
identifies a troubling refrain that should inform future laws and 
regulations governing cross border banking. Credit Suisse engaged in 
the ad seriatim projects to address, piecemeal, its views of its potential 
legal exposure, whether from securities laws or as identified through 
UBS’ public admissions or FATCA’s extensive, prescriptive guidelines. 
Bank leadership never established or enforced a structure of its U.S. 
cross border business with an eye towards compliance; it was structured 
instead by business considerations, for example, by locating the Zurich 


In 2006, the year Project W9 began, the scope of the project was 998 CIFs, compared to 
22,283 total U.S. linked CIFs in the Swiss Private Bank. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014); Subcommittee briefing 
by Credit Suisse (1/16/2014) (stating that the Subcommittee’s work on the UBS scandal was “a 
big wake up call.”). 

Subcommittee briefing by Credit Suisse (1/16/2014) (Joseph Seidel). 
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airport office for the convenience of traveling Americans or grouping 
other accounts by asset size. Credit Suisse’s General Counsel has 
acknowledged that Swiss bank secrecy is “vulnerable to abuse, and it 
has been abused, but the bank could have and still could structure its 
U.S. cross border business to prevent such abuse and constrain its own 
employees from having a hand in it. 

Credit Suisse has yet to admit that its U.S. cross border business 
was largely a dishonest enterprise, dominated by undeclared accounts 
and U.S. accountholders dodging U.S. taxes. The bank has not 
developed or implemented lessons-leamed that would guide the bank for 
the future. Also, Credit Suisse has not examined the role of its 
leadership in allowing this business to go on for so many years. The 
bank’s U.S. cross border business involved tens of thousands of U.S. 
customers, billions in assets, and 1 ,800 Swiss private bankers opening 
accounts that were largely hidden from U.S. tax authorities, but there is 
still no accounting of how that business came to be at Credit Suisse, or 
who among the bank’s leadership was responsible. 

Credit Suisse has determined that, as a result of the Exit Projects, 
from 2008 - 2012, only about one-quarter of U.S. accountholder funds 
that left the bank returned to the United States; half of the accountholder 
funds that left Credit Suisse stayed in Switzerland.”^ Given that most of 
the accounts that the bank closed in those years were for U.S. residents, 
the trend of funds staying in Switzerland is a disturbing indicator of the 
continued lack of disclosure with U.S. authorities, and the continued role 
of Switzerland and Swiss banks in giving them sanctuary. The task now 
falls to identify the names of U.S. accountholders who evaded U.S. laws, 
and ultimately, to collect the tax revenues that they owe. 


Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). 

See Subcommittee briefing by Credit Suisse (2/10/2014) (.-Vgnes Reicke); 2/20/2014 letter 
from Credit Suisse legal counsel to the Subcommittee, PSI-CreditSuisse-68-000001, at 010-014 
(“Leaver Report” showing that, from August 1, 2008 — first quarter 2013, 51.78% of closed 
account funds went to a location in Switzerland, and 28.75% of closed account funds went to a 
location in the United States. For the account fimds that stayed in Switzerland, the bank did an 
analysis of the top 30 banks in Switzerland that received outflows, and the most outflows to 
Switzerland were, by far, in the year 2009, with $1,194 billion going to Switzerland in that year, 
compared to a total of $1,864 billion from August 1, 2008 - first quarter 2013). 
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IV. PRESSURE ON NET NEW ASSETS REPORTING BY 

PRIVATE BANK 

Across its global operations, Credit Suisse issues public reports 
about the amount of new assets that flow into the Private Bank. These 
flows, called Net New Assets (NNA), show the extent of growth of the 
bank’s asset base. NNA is important for bank management and bankers 
to gauge growth and profit potential. NNA is similarly important to 
investors for the same reasons, as well as for measuring the bank against 
its competitors. Credit Suisse has internal policies and processes that are 
supposed to produce an accurate NNA figure. 

During 2012, multiple high level management and accounting 
officials within the bank did not follow their own prescribed policies for 
determining the size of NNA, Instead of what should have been a clean 
process of recognizing NNA and allocating it among regions of the 
bank, the bank’s decisions suffered from business pressure and 
inconsistency. In 2012, Credit Suisse made decisions about 
reclassification of NNA, and retroactive decisions about the regions 
where it was allocated, which had the effect of appearing to bolster the 
financial performance of the Private Banking division, particularly in 
Switzerland. The actions of senior managers within the Private Bank 
raise concern that the motivation for certain decisions regarding the 
classification and allocation of NNA appear at times to have been driven 
more by the desire to improve the public NNA numbers of the Private 
Bank and certain business areas within the bank, to the detriment of 
following the established guidelines of NNA classification. 

As a result of inquiries by the Subcommittee to the bank that 
business pressure may have swayed NNA decisions, Credit Suisse has 
initiated an investigation into 2011 and 2012 NNA figures and processes 
to ascertain if it complied with accounting rules and securities disclosure 
rules. The bank did not initiate that investigation until early 2014, and it 
is ongoing. 

A. Defining Net New Assets (NNA) 

Credit Suisse defines client assets as “passive balances of all client 
related balance sheet accounts, fiduciary investments, and client 
safekeeping accounts, including accrued interest.”^^* Client assets fall 
under two categories: Assets under Management (AuM) and Assets 
under Custody (AuC). AuM are assets for which the bank “provides 
investment advice or discretionary asset management services. 

Given that the bank charges fees for its financial advice and asset 
management services, assets that are categorized as AuM usually 
generate a higher profit margin for the bank than those in the other 


™ Credit Suisse Policy P-04890, CS-SEN-00421553, at 555. 
5” id. 
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category, Assets under Custody. AuC are “assets of private or 
institutional clients that are held solely for transaction-related or 
safekeeping/custody purposes” and “are not considered AuM since the 
bank does not provide specific advice regarding asset allocation or 
investment decisions.””^ 

Every quarter, the change, or net difference, in AuM is categorized 
as Net New' Assets (NNA). NNA reflects the bank’s potential to 
generate earnings.^*” The bank increases its NNA in various w'ays: by 
successfully managing its AuM so total assets grow every quarter, by 
having clients move AuC to AuM by seeking the bank’s advice or 
management on a greater proportion of their wealth, or by bringing new 
business into the bank.^*’ NNA “correspond[s] to the net inflow/outflow 
of new money that must be disclosed” in accordance with Swiss 
Financial Market Supervisory Authority (FINMA) policies.**^ NNA 
may be broken down into regional areas of tbe bank, such as Private 
Bank Americas, or Private Bank Switzerland, which represent 
geographic areas of the bank. 

B. NNA Under U.S. Securities Law 

Credit Suisse, as an issuer of its own securities, falls under 
securities obligations to provide complete and accurate facts about the 
information it provides to the marketplace. While there are no specific 
U.S. guidelines for how a bank must calculate and disclose NNA, or 
regional NNA, if it does provide such information, according to 
Securities and Exchange Commission Rule 1 Ob-5, it must not make 
untrue statements or omissions of material facts. SEC Rule lOb-5 
imposes specific disclosure obligations on market participants when they 
involve material information.^**'' The rule applies to statements in bank 
press releases, annual reports, quarterly and annual public SEC filings. 


Id. 

Id. 

Subcommittee interview of Philip Vasan, Credit Suisse (iO/28/2013). 

Subcommittee briefing by Credit Suisse (1 1/25/2013). 

Credit Suisse Policy P-04890, CS-SEN-00421553, at 556. 

SEC Rule 1 Ob-5 makes it unlawful to “make any untrue statement of a material fact or to omit 
to state a material faet necessary in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading.” 17 C.F.R. Section 240.10b-5(b) 
(201 1), adopted by the SEC pursuant to Section 10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”), 15 U.S.C. § 780)(b) (2006). 

The Supreme Court has ruled that information is “material” when there is “a substantial 
likelihood that the disclosure of the omitted fact would have been viewed by the reasonable 
investor as having significantly altered the ‘total mix’ of information made available.” Basic. 

Inc. V. Levinson . 485 U.S. 224, 231-232 (1988) (quoting TSC Indus, v. Northwav. Inc. . 426 U.S. 
438, 449 (1976)); see also Castellano v. Young &Rubicam. Inc. . 257 F.3d 171, 180 (2d Cir. 

2001) (quoting SEC v. Texas Gulf Sulphur Co.. 4 01 F.2d 833, 849 (2d Cir. 1968) (“Material 
facts include those that ‘affect the probable future of the company and [that] may affect the 
desire of investors to buy, sell, or hold the company’s securities.’”). 
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and news articles, because investors view these documents as reliable 
sources from which they make investment decisions. 

C. Importance of NNA 

NNA, at a minimum, must meet accuracy standards according to 
Swiss financial accounting guidelines and U.S. securities disclosure 
rules. The measurement of NNA is significant, however, for many other 
reasons. NNA is an indicator of the bank’s potential to realize additional 
income through client asset management and an indicator of the bank’s 
profitability. Investors and analysts in the marketplace commonly 
feature news of NNA figures and scrutinize it as a measure of the growth 
and profitability of Credit Suisse, as well as other banks. Hans-Ulrich 
Meister, co-head of the bank’s Private Banking division, which was 
included in the new Wealth Management Clients division in late 2012, 
said that Credit Suisse, as well as other “big banks in Switzerland” such 
as UBS and Julius Baer, regularly disclose NNA for private banking 
divisions, in quarterly financial reports.^^^ Other European banks, such 
as Deutsche Bank and Barclays, also report net new assets in annual 
reports and quarterly investor presentations.^^^ NNA is highlighted in 
earnings releases and investor calls as a significant metric for the bank 
and its investors as well as in internal meetings. It is considered one of 
the Key Performance Indicators (KPIs) both internally and externally. 

Sec, e.g., In re Ames Dep*t Stores Stock Litie.. 991 F.2d 953, 969 (2d Cir. 1 993) (annual 
reports, public statements, and SEC filings); “Public Statements by Corporate Representatives,” 
Securities and Exchange Commission Rel. No. 6504 (Jan. 13, 1984) (“The antifraud provisions 
of the federal securities laws [citing Section 17 of the Securities Act of 1933 and Section 19(b) 
of the Exchange Act, and the rules thereunder, particularly Rule 106*5] apply to all company 
statements that can reasonably be expected to reach investors and the trading markets, whoever 
the intended primary audience. Thus, as with any communications to investors, such statements 
should not be materially misleading, as the result of either misstatement or omission. To the 
extent that the standard for accuracy and completeness embodied in the antifraud provisions is 
not met, the company and any person responsible for the statements may be liable under the 
federal securities law.”). 

Subcommittee interview of Philip Vasan, Credit Suisse (10/28/2013). 

Id. 

Subcommittee interview of Hans-Ulrich Meister, Credit Suisse (9/24/2013); see also Barclays 
Bank PLC, 3/5/2013, “Annual Report 2012 ” 

http;//group. barclays. com/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobheade 
mame 1 =Content-Disposition&blobheademamc2=MDT- 

Type&blobheader\'aluel=iniine%3B+filename%3D2012-Barclays-Bank-PLC”Annual-Report- 

PDF.pdf&blobheadervalue2=abinary%3B+charset%3DUTF- 

8&blobkey=id(fcblobtabie=MungoBlobs&blobwhere=1330696635849&ssbinary”true; see also 
Deutsche Bank 3Q2013 Results, 10/29/13, at 24, 

hllps://ww'w.db.com/ir/en/images/Deutsche_Bank_3Q2013_results.pdf and Deutsche Bank 
Preliminary results for the 2012 financial year,\l1\l2Q\1^ at 31 

https://www.db.eom/ir/en/images/Jain_Krause_4Q2012_Analyst_caIl_31_Jan_2013_fmal.pdf. 

See e.g., 2012, Barclays Bank pic. Annual Report, at 224 (Net New Assets reporting under 
the Wealth and Investment Management section). 

According to Credit Suisse, Key Performance Indicators are “targets to be achieved over a 
three to five year period across market cycles.” Historical numbers and growth rates for net new 
assets are cited as divisional and operational KPIs for Wealth Management clients. See “About 
Credit Suisse - A Brief Presentation,” February 2014, https://www.credit- 
suissc.com/who_we_are/doe/brief_presentation_en.pdf. 
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Within the bank, NNA is one of the metrics used for measuring 
employee performance and compensation.^^' 

(1) Investors Watching NNA 

NNA is featured regularly in financial news discussing the health 
of Credit Suisse and other major banks, both in the marketplace, and in 
releases from Credit Suisse, It is an indicator that is part of the analysis 
affecting the bank’s overall share price. In 2013, “[sjhare prices dipped 
slightly despite news that Credit Suisse had attracted CHF7.5 billion in 
net new money from wealthy clients.”®®^ At an earlier point in time, 
another analyst commented that ‘“[ijnflows in the private bank look 
disappointing .... A good aspect is that they have said January was 
positive, but the first impression is that the report is weak.”^” 

Additionally, both the bank and media reports explain reasons 
behind NNA inflows and outflows. For example: 

“Credit Suisse said net new assets for its private banking and 
wealth management business rose to 8.1 billion francs ($9.1 
billion) in the quarter, from the 5.3 billion francs in the same 
period a year earlier. Outflows in Western Europe were 
offset by growth in emerging markets and among so-called 
ultra-high-net- worth clients, the bank said.’’^^'* 

The financial markets specifically scrutinized NNA reporting in 
light of ongoing tax evasion inquiries and consequent outflows of 
client assets. 

“[N]et new assets from wealth management clients tumbled 
28 percent to 2.9 billion francs in the fourth quarter. Like 
UBS, it [Credit Suisse] suffered big outflows of money from 
clients in Europe, where Swiss banks are under fire for 
helping tax cheats,”^^^ 

“The division attracted 8.1 billion francs in net new assets in 
the quarter, with 3.2 billion francs from wealth management 
clients as inflows in Asia Pacific and the Americas were 


Subcommittee interview of Robert Shafir, Credit Suisse (9/11/2013). 

“Muted reaction to Credit Suisse profit hike,” Matthew Allen, swissinfo.ch, (7/25/2013), 
http://\vww.swissinfo.ch/engA3usiness/Muted_reaction_to_Credit_Suisse_prof!t_hike_.html?cid= 
36539540. 

“Credit Suisse is upbeat despite loss,” New York Times. (2/1 1/2009), 
http://www.nytimes.eom/2009/02/I i/business/worldbusiness/l Hht-bank. 1.201 04893. html?_r“0. 

“Credit Suisse Third-Quarter Profit Misses Forecasts,” John Letzing, The Wall Street Journal. 
(10/24/2013), http://onlme.wsj.eom/aiticie/BT-CO-2013l024-7001 14.htm]. 

“Credit Suisse sees overhaul bearing fruit this year,” Katharina Bart, Reuters . (2/7/20 1 3), 
http://www.reuters.com/articIe/20i3/02/07/us-creditsuisse-re5uits-idUSBRE9151C520130207. 
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partly offset by 2.3 billion francs in outflows from western 
European cross-border businesses.”^^® 

In comparing NNA results across competitors Credit Suisse and 
UBS, analysts speculated on the impact of Credit Suisse’s ongoing tax 
evasion inquiiy: 

“One piece of good news [for Credit Suisse] was the influx of 4 
billion [CHF] of net new assets from wealthy clients in the last 
three months of last year, a result that beat the 3,1 billion [CHF] 
posted by rival UBS on Tuesday. In common with UBS, most of 
Credit Suisse’s new assets came from emerging markets or from 
the ultra-rich clients that both banks are targeting with renewed 
focus. Unlike UBS, Credit Suisse is still under the spotlight of the 
United States authorities that are investigating allegations of tax 
evasion.”^^^ 

Internal documents indicate that bank executives were aware of the 
importance of NNA to investors, whether reported as a whole or by 
region. For example, the Chief Executive Officer (CEO) of the 
Americas Region wrote to a senior manager in the Office of the Chief 
Financial Officer (CFO): “Can you also check the disclosure issue re 
NNA in Switzerland vs US PB? As we know, investors are keeping a 
close eye on this and of course it is key that finance be comfortable with 
how we present this externally.”^’* In fact, the bank drafted answers for 
anticipated questions on Private Banking (Wealth Management) NNA 
when it prepared for earnings presentations. Potential “key questions” 
that the bank expected analysts might pose to the bank’s CEO Brady 
Dougan and CFO David Mathers included: “Can you provide an outlook 
on [Wealth Management] NNA?” The bank also expected a negative 
inference from its low NNA figures for Switzerland in 2013, according 
to a draft question: “NNA in [Wealth Management] is 6.2bn but only 
0.4bn in Switzerland. Is Switzerland losing its attraction for [Wealth 
Management] clients?”®’® On that earnings call, the bank, in fact, 
received a question about new money inflows and outflows from 


“Credit Suisse Misses Estimates as Securities Profit Falls” Elena Logutenkova, Bloomberg . 
(10/24/2013), http://w'ww.bloomberg.com/news/20I3-!0-24/credit-suisse-net-climbS"79-.hlm!. 

“Credit Suisse results hit by cutting risk,” Matthew Alien, Swissinfo.ch, (2/9/2012), 
http://www.swissinfo.ch/eng/SpeciaIs/Rebuilding_the_fmancial_sector/News, results, _regulatio 
ns/Credit_Suisse_results_hit_by_cutting_risk.html?theView=extendedMail&view=popup&cid’=3 
2093386. 

4/5/2012 email from Antonio Quintellato Carlos Onis, “PB NNA,” CS-SEN-00424575. 

4/22/2013 email from Andrew Blain to Brady Dougan and others, “Results Presentation: Q1 
Q&A Dry Run with BD,” CS-SEN-00424649, at 658. 

Id. 
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Western Europe. Mr. Mathers responded that he didn’t think there was 
“anything particular to note there.”®’ 

Because of action against Swiss banks for aiding and abetting tax 
evasion by taxpayers of other countries, there was concern voiced by 
analysts that a lucrative part of the Private Banking business would 
decline both for the industry and Credit Suisse, the bank’s ability to 
serve clients would be diminished, and the bank’s potential future 
earnings would be reduced. This issue was of particular concern to one 
large client at Credit Suisse. He had read about “the DOJ matter” with 
Credit Suisse and “wanted to make sure it wouldn’t impact his level of 
service.”®^ He was concerned “that the current proceedings between 
[Credit Suisse] and the IRS [would] impact [the bank’s] ability to 
provide investment services” for his family “no matter which country 
they are a resident of The relationship manager for the account 
arranged for the bank’s Global Head of Litigation and Chief of Staff for 
Private Banking Americas to call the client to resolve his concerns.®"* 

The market expressed concerns as well, not only for the potential 
impact on Credit Suisse, but for the Swiss banking sector as a whole: 

“When Boris Collardi delivers the 201 1 results of Julius Baer on 
Monday morning, his audience will, for once, not be focused just 
on the financial performance of Switzerland’s biggest ‘pure play’ 
private bank. On Thursday, the same will apply to Credit Suisse, 
and, on Friday, Ziircher Kantonalbank (ZKB). All three are among 
the 1 1 banks identified by the US authorities investigating alleged 
assistance in helping Americans evade tax.”®^ 

“Weak results and a continuing US investigation into allegations of 
tax evasion among Swiss banks hit Julius Baer on Monday. The 
Swiss private bank fell 3.8 per cent to SFr36.40 after its results for 
201 1 came in below expectations. ‘The US investigation of 1 1 
Swiss banks including Baer could weigh on near-term sentiment,’ 
said Jon Peace, European banks analyst at Nomura. Switzerland’s 
two largest banks were also caught up in the selling. UBS fell 1.8 
per cent to SFrl3.21, ahead of its 2011 results on Tuesday, while 
Credit Suisse slipped 2.1 per cent to SFr25.16.”'’“'’ 


(>oi 4/24/2013 Credit Suisse Group ADR CS Q1 2013 Earnings Call Transcript, 
http://www.morningstar.com/earnings/PrintTranscript.aspx?id=54047750. 

Subcommittee interview of Colleen Graham, Credit Suisse (12/5/2013). 

1/5/2012 email from James Martin to [an advisor to Client 5], “CS Legal Team Cali- 
Thursday, January S*" :30 AM EST.” CS-SEN-00435087. 

““ Id, 

605 ..yg evasion hangs over Swiss banks,” Haig Simonian, Financial Times . (2/5/2012), 
http://wiA^.ft.com/cms/s/0/29e93678-5006-nel-8c9a-00144feabdc0.html#ixzz2pT4VDZ5t 
“Julius Baer hit after weak results and US probe,” Duncan Robinson, Financial Times . 
(2/6/20 1 2), http://wwvw.ft.eom/intl/cms/s/0/be466d78-50af-l 1 e 1 -8cdb- 
00 1 44feabdc0.htmi#axzz2ty YwvDMo, 
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“Profitability in [Credit Suisse] wealth management is under 
pressure as the erosion of bank secrecy leads to withdrawals of 
offshore funds from Switzerland.”®®^ 

(2) Touting NNA as Key Performance Indicator to 
Investors 

Because the bank is aware of investor interest in NNA, it has 
touted positive NNA results in media releases. For example, CEO 
Brady Dougan, summing up the year 2010, stated: 

“Private banking has shown strong net new asset inflows and 
our success in attracting client assets underscores our strong 
value proposition and the trust that clients place in us. 

Among the world’s wealth management firms, our private 
bank has an unparalleled competitive position in regard to net 
new asset generation, profitability, and client satisfaction.”®®* 

When Credit Suisse reported its 201 1 fourth quarter results, one analyst 
commented that, “One piece of good news was the influx of SFr4 billion 
of net new assets from wealthy clients in the last three months of last 
year, a result that beat the SFrS.l billion posted by rival UBS on 
Tuesday.”®®’ 

In the first quarter of 2012 Credit Suisse reported 5.8 billion CHF 
in NNA for the Wealth Management Clients division,®'® and explained 
how this result overcame outflows in that same quarter. The bank stated 
that inflows were driven partly by “continued solid growth from ultra- 
high net worth clients and most emerging markets. Solid inflows in 
home market Switzerland masked CHF 4. 1 bn asset outflows due to 
Clariden Leu integration.”®' ' The NNA result in the first quarter was, as 
CEO Brady Dougan stated, “indicative of what our business model can 
produce and it underscores the strength of the client franchise we have 
built over the past years. ”®'^ 


“Credit Suisse Profits Plunge and Miss Expectations, Management Cranks Up Cost Cuts,” 
Elena Logutenkova, Bloomberg, via Business Insider , (10/25/2012), http;//read.bi/S719Wl. 

2/10/201 1 “Statement by Credit Suisse CEO Brady Dougan,” Credit Suisse Media Release, at 
3, https://www.credit-suisse.com/news/en/mcdia_release.jsp7ns-41697. 

“Credit Suisse results hit by cutting risk,” Matthew Allen, swissinfo.ch, (2/9/2012), 
http://www.swissinfo.cli/eng/Specials/Rebuilding_the_financial_sector/News,_results,_regulatio 
ns/Credit_Suisse_resuIts_hit_by_cutting_iisk.htmI?cid=32093386 

4/25/2012 “Credit Suisse First Quarter 2012 Results, Presentation to Investors and Media,” at 
14, https;//www. credit-suisse.com/investors/doc/csg__lq2012_slides. pdf (showing that the 
Wealth Management Clients division, plus the Corporate & Institutional Clients division, 
together make up the Private Bank). 

6.1 jd, 

4/25/2012 “Statement by Credit Suisse CEO Brady Dougan,” Credit Suisse Media Release, at 
2, https://www.credit-suisse.com/news/en/media_re!ease.jsp?ns=4 1981. 
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During the bank’s fourth quarter 2012 earnings call, Mr. Dougan 
highlighted the bank’s ability to generate NNA as something that set 
Credit Suisse apart from its peers. He said, “We have one of the leading 
Private Banking and Wealth Management businesses globally. In the 
last 4 years, we’ve generated more net new assets at CHF 162 billion 
than any of our competitors.”®’^ 

More recently, in its October 2013 Form 6-K filing with the SEC, 
Credit Suisse described itself as a firm with a “broad footprint... to 
generate a geographically balanced stream of revenues and net new 
assets.”®’"* 

When asked by the Subcommittee if NNA was an important data 
point for investors, Credit Suisse CEO Brady Dougan affirmed that, 

“yes, it’s useful and provides a level of transparency around whaf s 
happening with clients, and that is useful.”®'® Mr. Dougan said this 
metric was “of interest” to investors, and “more on an annual basis” than 
quarter over quarter because of fluctuations.®'® He stated that the 
regional breakdowns of NNA were “less meaningful because of 
management discretion.”®’’ 

The Co-Heads of the Private Banking & Wealth Management 
division, Robert Shafir and Hans-Ulrich Meister, also consider NNA an 
important measure among a few benchmark indicators. Mr. Shafir 
described a goal of the bank to have positive net asset flows into the 
bank, not negative net flows, with NNA as the measure of that goal.®’* 
Internal emails showed that he gave that direction to his subordinate 
manager in charge of Private Banking Latin America: “We need some 
fresh blood and some NNA.”®” In his interview with the Subcommittee, 
he said he preferred to look at revenues over NNA as a measure and he 
acknowledged that he was an outlier among his peers in his view that 
NNA was not as important as other performance measures. ®’'’ 

Mr. Meister told the Subcommittee that NNA was “one of several 
important measurements, because it signals that you can get traction and 
growth in the market where you are present.”®” He added that as the 


“Credit Suisse Group Management Discusses Q4 2012 Results - Earnings Call Transcript,” 
(2/7/2013) http://seekingalpha.com/article/U6525i-credit-suisse-group-management-discusseS' 
q4-2012-results-eamings-call-transcript?source=nasdaq. 

United States Securities and Exchange Commission Form 6-iC, Credit Suisse AG, 
Commission File Number 001-33434, (10/31/2013). 

Subcommittee interview of Brady Dougan, Creit Suisse (12/20/2013). 

617 Id. 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013). 

See 6/10/2013 email from Robert Shafir to Philip Vasan, “Feedback from new RMs ” CS- 
SEN-00424732. 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013). 

Subcommittee inteiwiew of Hans-Ulrich Meister, Credit Suisse (1/31/2014). 
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“divisional head he was concerned about key performance indicators,” 
including pre-tax profits, cost-to-income ratios, and NNA. “All are 
publicly reported and how we want to be measured in the outside 
world. He said the most significant NNA figure was the overall 
Private Banking number, and that financial markets would be concerned 
with regional negative NNA numbers if they repeated negative figures, 
though one negative quarter would not be a “disaster.”®^^ 

(3) NNA Used As Internal Performance Measure 

Senior management within the bank established projections for 
NNA, tracked progress towards projections, and discussed NNA at 
regular intervals. For example, in 2009, one of four main goals for 
Private Banking was to increase NNA at a rate of 6% or greater.®^'' The 
goal remained in place through at least 2011: “Credit Suisse’s targets 
for its private hanking business [was] as a whole to add at least 6% of 
assets under management in net new money annually. 

During a February 2009 Regional Management Board meeting, 
Mr. Meister expressed the importance of a positive NNA trend for the 
Swiss region.^* After commenting on the “UBS settlement with the 
Department of Justice (DOJ) and Securities and Exchange Commission 
(SEC) and the respective significance/consequences for CS and its 
business activities,” Mr. Meister said he hoped that the “satisfying” 
financial results within the Swiss region continued: “As a key element 
therein, he declare[d] a positive NNA trend to be crucial. Private 
Bank Management Committee minutes also reflect frequent discussions 
of NNA goals. Private Banking Americas Management Committee 
Meeting minutes from 2007 through 2012 indicated that NNA was of 
concern to senior management because NNA statistics were frequently 
reported for the Private Banking Americas division’s business 
performance as a whole, as well as breakdowns between the United 
States and Latin America. 


Id. 

Subcommittee interview of Hans-UIrich Meister, Credit Suisse (9/24/2013). 

Credit Suisse Private Banking: Strategy Update, Martin Mende Head Business Development 
Private Banking, Vonlobel Swiss Banking Conference 2009, (1 1/16/2009), www.credit - 
suisse.com/webcalapp/dbfs/download/mende_vontobel U_09.pdf. 

“Clariden Leu Names Jaquel New Chief as Bank Aims for Growth,” Elena Logutenkova, 
Bloomberg. (3/10/201 1), http://wwA\’.bloomberg.com/news/print/201 1-03-10/clariden-leu- 
names-oiivier-jaquet-ceo-succeeding-hans-nuetzi.html. 

3/4/2009 email from Sven Ehret to Hans-Ulrich Meister and others, “Regional Management 
Board Switzerland inch PBB specific items,” CS-SEN-00533390 at 393. 

Id. 

Subcommittee’s binder of Credit Suisse PBAMC Minutes 2007-2012; see tab 1, 4/24/2007 
Management Committee meeting PB Americas minutes, CS-SEN-00282776, at 111 (discussing 
NNA for PB Americas); see also tab 8, 5/14/2009 Management Committee meeting PB 
Americas minutes, CS-SEN-00282836, at 837 (discussing NNA for USA and LatAm); see also 
tab 3, 1/31/2008 Management Committee meeting PB Americas minutes, CS-SEN-00077835, at 
837 (NNA goals). 
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During Credit Suisse’s annual general meeting on April 27, 2012, 
Mr. Dougan referenced the Private Banking division’s “continued strong 
asset inflows” for 201 1 and the first quarter of 2012.“^ Mr. Dougan 
added: “This is a testament to the stability we maintained during the 
financial crisis and the level of trust we have built with our clients.”®^'’ 
For the first quarter of 20 1 2, he said, “We attracted net new assets of 
CHF8.4 billion.”'’^' 

NNA was one of several key performance indicators tracked 
internally by the bank and used in internal presentations. For example, 
NNA was listed along with AuM, cost to income, gross margin, and pre- 
tax income margin as key indicators of the Private Banking/ Wealth 
Management’s division’s financial performance for December 2012.®^^ 

D. Financial Standards Governing NNA Reporting 

The reporting of NNA in financial disclosures is governed by 
several sets of standards. The bank’s overall NNA figure is guided by 
Swiss financial standards, set by the Swiss financial regulator, FINMA. 
The bank also has internal policy guidance based on FINMA standards. 
Determinations of NNA are based on whether the client has the intent to 
invest, a standard of prudence to err on the conservative side, and, to 
some degree, a practice within the bank to consider the expected margin 
return earned by the client assets. 

When NNA is broken down into regional areas of the bank, such 
as Private Bank Americas, or Private Bank Switzerland, only internal 
management discretion guides the regional allocations based on Credit 
Suisse’s internal policy. In the United States, there is no standard for 
NNA reporting, regional or otherwise, because it is not a Generally 
Accepted Accounting Principles (GAAP) but securities regulations 
require financial disclosures to be truthful and complete.®^^ 


“Annual General Meeting of Credit Suisse Group AG, Zurich, April 27, 2012,” CS-SEN- 
00455272, at 275. 

630 y 

Id. at 280. 

“Financial Results 4Q12, PB&WM Coverage MC,” (1/201.1), CS-SEN-00453667. 

Under Securities and Exchange Commission Rule lOb-5 and Section 17(a) of the Securities 
Act of 1933, it is unlawful for issuers of securities to make untrue statements or omissions of 
material facts in connection with the sale or purchase of securities. SEC Rule lOb-5 makes it 
unlawful to “make any untrue statement of a material fact or to omit to state a material fact 
necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading.’’ 17 C.F.R. Section 240.10b-5(b) (201 1), adopted by the SEC 
pursuant to Section 10(b) of the Securities Exchange Act of 1934 (“Exchange Act”), 15 U.S.C. § 
78(j)(b) (2006). Section 17(a) makes it unlawful “in the offeror sale of any securities ... (i) to 
employ any device, scheme, or artifice to defraud; (2) to obtain money or property by means of 
any untrue statement of a material fact or any omission to state a material fact necessary to make 
the statement made not misleading; or (3) to engage in any transaction, practice, or course of 
business which operates or would operate as a fraud or deceit upon the purchaser.” See 15 
U.S.C. §77q(a) (1976). 
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(1) Standards for Disclosing Total NNA 

According to external standards and internal policy, the 
determination of NNA is based on clients’ intent for their funds. Credit 
Suisse Policy P-04890 states that “the classification of AuM is 
conditional on the investment purposes of the assets which is 
individually assessed on the basis of each client’s intentions and 
objectives.’’*^"' Credit Suisse’s NNA policy is based on FINMA Circular 
2008/2, which defines the classification of NNA.*^* The Circular itself 
is very general - it allows each bank to define its calculation 
methodology for new money inflows and outflows,*^* though banks 
must disclose that methodology.*^^ 

Credit Suisse executives agreed that client intent is a defining 
element of characterizing assets as AuM. Thomas Sipp, Chief Operating 
Officer (COO) for the Private Banking Americas division, told the 
Subcommittee that as a general rule. Credit Suisse determines that assets 
can be reclassified from AuC to AuM when the client indicates an intent 
to invest involving the advice of the firm, instead of just holding the 
funds in custody.*^* Robert Shafir, Co-Head of Credit Suisse’s Private 
Banking and Wealth Management division, and Philip Vasan, Head of 
Private Banking Americas, also agreed that client intent was the 
determining factor in reclassification of assets from custody to AuM.*^’ 

There are, however, “gray areas with client intent,” as Mr. Shafir 
told the Subcommittee.*"'® Iqbal Khan, CFO of the Private Banking 


business which operates or would operate as a fraud or deceit upon the purchaser.” See 1 5 
U.S.C. §77q(a)(1976). 

Credit Suisse Policy P-04890, CS-SEN-00421553, at 555. This version was implemented in 
June 2012, to reflect the bank’s current practices of AuM/NNA treatment resulting from changes 
in the bank’s business model with respect to business with ultra-high net worth clients and new 
products. 

pxnMA Circular 2008/2 Accounting-banks, (1 1/20/2008), PSI-CreditSuisse-50-000001 at 
063, (“The net inflow or outflow of assets under management (net new money) during a 
particular period is to include new clients acquired, client departures, and the inflow and outflow 
of investments of existing clients. The term “net new money” not only includes cash inflows and 
outflows but also the inflow and outflow of other typical investments (e.g., securities or precious 
metals). The calculation of net new money inflow/outflow is done at the level of “total managed 
assets,” i.e., before the elimination of double counting.”). A senior manager from Credit Suisse 
confirmed that “net new money” is synonymous with “net new assets.” Subcommittee briefing 
by Credit Suisse (1 1/25/2013) (Iqbal Khan). 

FINMA Circular 2008/2 Accounting-banks, (1 1/20/2008), PSI-CreditSuisse-SO-OOOOOl at 
063; see also Subcommittee briefing by Credit Suisse (11/25/2013) (Thomas Sipp). 

Subcommittee briefing by Credit Suisse (1 1./25/2013) (Thomas Sipp); see also Credit Suisse’s 
2012 annual report includes an “Assets under management” section which defines the terms 
“Assets under management,” “client assets,” and “net new assets.” The section contains a table 
comparing gro\\'th in assets under management for the third and fourth quarters of 2012 
compared to the fourth quarter of 2011, “Credit Suisse Financial Report 4Q12, Revised,” at 38- 
40, https://www.credit-suisse.com/investors/doc/csg_financialreport_4q 1 2.pdf. 

Subcommittee briefing by Credit Suisse (11/25/2013) (Thomas Sipp). 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013); see also Subcommittee 
interview of Philip Vasan, Credit Suisse (10/28/2013). 

Subcommittee interview of Robert Shafir, Credit Suisse (9/11/2013). 
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Americas division, added that there is no checklist of criteria that 
management uses to define client intent, and the decision to reclassify 
assets involves some level of judgment.^'" However, Mr. Khan 
acknowledged that there is no specific instruction in the bank’s policy 
that requires relationship managers to ask the client a direct question 
about his investment intentions. “Relationship, portfolio and sales 
managers are responsible for allocating assets to the correct asset 
category (i.e., discretionary, advisory, custody and commercial assets,” 
based on a number of factors.^'*^ Mr. Khan said that examples of intent 
or “investment purpose” include having an agreement in place for 
managing the assets, the services and products provided to the client, 
and the client’s portfolio diversity.®''^ 

One principle that helps to more precisely define client intent is the 
principle of prudence contained in the FINMA guidelines. Similarly, 
as the bank described it, the prudence concept means to “be 
conservative” and “do not overstate anything.”®''^ It forces an inquiry 
into whether the bank’s investment advice extends to the total amount of 
assets under consideration, or whether only a portion of the assets will 
be the subject of investment advice. For example, if some portion of the 
assets were going to be used for a tax payment, or going to be the 
subject of advice by the client (self-directed) or an external investment 
advisor, only a portion of the assets might be classified as AuM at the 
bank. 


In practice, bank management has referenced an additional NNA 
criterion - namely the expected amount of return - to determine whether 
assets should be reclassified as NNA. In the Credit Suisse template for 
assessing assets for qualification as NNA, the document includes a data 
field to indicate the expected return in terms of basis points for assets 
being proposed for NNA treatment.®’'* There was no consensus among 
the bank executives interviewed as to what the minimum threshold or 
range was for approving reclassification of assets to NNA. In one NNA 
qualification assessment, the expected revenue size was 7-10 basis 


Subcommittee briefing by Credit Suisse (1 1/25/2013) (Iqbal Khan). 

Credit Suisse Policy P-04890, CS-SEN-00421553, at 558 (“The classification of AuM is 
generally assessed on the basis of each client’s intentions and objectives and the banking services 
provided to the client.”). 

Subcommittee briefing by Credit Suisse (11/25/2013) (Iqbal Khan). 

^'*‘1 FINMA Circular 2008/2 Accounting-banks, (1 1/20/2008), PSI-CreditSuisse-50-000001 at 
009 (“The principle of prudence requires that in all cases where there is uncertainty regarding 
valuation and risk assessment, the more prudent of two available values is to be taken into 
account.”). 

Subcommittee briefing by Credit Suisse (11/25/2013) (Peter Bresnan); see also 4/23/2012 
email from Rolf Boegii to David Mathers, “Two questions before the call tomorrow,” CS-SEN- 
00424581 (“Still considering the accounting rule of prudence - this position amounts to CPIF 
4.3bn.”). 

Credit Suisse “AuM/NNA qualification assessment template,” CS~SEN-00424609. 
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points.®'*’ Mr. Meister told the Subcommittee that the minimum margin 
requirement was roughly 20-30 basis points in order for assets to be 
reclassified as NNA.®'** Anthony DeChellis, former head of Private 
Banking Americas, told the Subcommittee that the threshold to count 
assets as NNA was a minimum of 25 basis points of revenues earned on 
the client’s assets.®'*** Even the bank’s Chief Financial Officer, David 
Mathers, helieved that a minimum return on assets threshold was 
required for assets to qualify as NNA, stating that 12 basis points was 
“low.”®®** Mr. Khan told the Subcommittee that using a threshold - such 
as 30-40 basis points, for example - was only a guideline and depended 
on the individual client.®®' Carlos Onis, Head of Group Finance, echoed 
this sentiment in response to Mr. Mathers’ query that 12 basis points was 
“low.”®®^ There was no minimum threshold set out in any formal bank 
policy, but the bank’s documentation and senior financial staff indicated 
that the expected or actual return on investment was a factor in assessing 
NNA. 


(2) Internal Bank Process for Recognizing NNA 

The process for reclassifying assets from AuC to AuM/NNA took 
place on an ongoing basis. Mr. Sipp told the Subcommittee that, every 
quarter, Rolf Boegli, former Chief Operating Officer of Private Bank 
Switzerland, circulated lists of large custody accounts among private 
banking staff to initiate discussion about whether any of the assets listed 
in the custody accounts should be reclassified as AuM.®®® Mr. Boegli 
encouraged relationship managers to consider assets for NNA 
reclassification. Mr. Sipp said this practice was appropriate, because 
relationship managers who had already met their NNA goals for the 
quarter had an incentive to keep assets in custody to “save them for a 
rainy day,” especially if they anticipated outflows in a future quarter.®®'* 
Retaining assets as AuC was more likely to occur in December or 
January, as relationship managers’ performance scorecards were 
typically filled out by the end of November.®®® The bank told the 
Subcommittee that Mr. Boegli acknowledged he pushed others to 
acknowledge NNA, but believed he did so within the principles of the 


Id. 

Subcommittee interview of Hans-Ulrich Meister, Credit Suisse (9/24/20 13). 

Subcommittee interview of Anthony DeChellis, Credit Suisse (8/9/2013). 

1/15/2013 email from David Mathers to Carlos Onis, “Flash 2/December 2012,” CS-SEN- 
00421543 (“What’s the threshold for the return on assets to qualify as AuM? 12bps seems a bit 
low.”). 

Subcommittee briefing by Credit Suisse (1 1/25/2013) (Iqbal Khan). 

1/15/2013 email from David Mathers to Carlos Onis, “Flash 2/December 2012,” CS-SEN- 
00421543, 

Subcommittee briefing by Credit Suisse (1 1/25/2013) (ITiomas Sipp). 

“ Id. 

Id. 
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policy.®^® The Subcommittee was not able to interview Mr. Boegli, as 
he is based in Switzerland and declined the Subcommittee’s request for 
an interview, and has since taken a temporary leave of absence from the 
bank.“^ 


According to the bank’s internal policy, the Group Finance 
division is responsible for reporting AuM/NNA figures to the bank’s 
Executive Board and the Board of Directors, as well as for the purpose 
of external disclosure.®^* First, the business area makes a proposal to the 
AuM Committee for review, including facts for the AuM Committee on 
which to base its decision. Mr. Khan said the bank’s AuM Committee 
assesses special cases, per policy, for assets over 500 million CFIF, and 
is chaired by the Flead of Group Finance.®®’ Reclassifications are 
discussed at these meetings, and the outcomes are recorded in the 
minutes.®®® Finally, AuM/NNA figures are reviewed by the bank’s 
external auditors, as are all of the banks disclosed financial statements, 
although the bank told the Subcommittee that its external auditors had 
not conducted any particular or focused review of its AuM/NNA figures 
through 2012.®®' 

Regional allocation of NNA, that is, assignment of total NNA by 
geographic business areas, is based on bank management’s discretion.®®^ 
There is no FINMA or GAAP requirement for disclosing regional splits 
or regional allocations. Mr. Khan said the NNA is “one of the metrics 
investors look at, just as they look at other metrics to assess the bank’s 
performance.”®®® The regional breakdown gives “color” on the bank’s 
performance.®®'* 


Subcommittee briefing by Credit Suisse (1 1/25/2013) (Peter Bresnan). 

Rolf Boegli took a temporary leave from Credit Suisse in November 2013. “Credit Suisse 
Super-Rich Clients Head Boegli to Step Down,” Elena Logutenkova, Bloomberg (1 1/29/2013), 
http://www.bloomberg.com/news/2013-l 1-29/credit-suisse-super-rich-clients-head-bocgli-to- 
step-down-l-.html. 

Credit Suisse Policy P-04890, CS-SEN-00421553, at 557. 

Subcommittee briefing by Credit Suisse (11/25/2013) (Iqbal Khan). 

660 

According to the bank, KPMG reviewed the bank’s 2012 internal policy document 
AuM/NNA and an internal audit in Februaiy 2007 reviewed the AuM reporting process. The 
internal audit received a ‘B’ rating, and there were no significant instances of non-compliance. 
FINMA has never condueted a compliance audit that focuses on how the bank calculates its 
AuM and NNA numbers. See Subcommittee briefing by Credit Suisse (1 1/25/2013) (Peter 
Bresnan) and Subcommittee interview' of James Martin, Credit Suisse (1/23/2014). 

Subcommittee briefing by Credit Suisse (11/25/2013) (Peter Bresnan); see also Subcommittee 
interview of Hans- Ulrich Meister, Credit Suisse (9/24/2013); sec also Subcommittee briefing and 
presentation by Credit Suisse (7/18/2013), PSI-Credit Suisse-3 1-000001 at 006 (“Regional 
allocation of NNA is not part of the audited financials; Regional allocation reflects collaborative 
efforts across various CS units; “Management Judgment” cited in securities disclosure as 
allocation criterion.”). 

Subcommittee briefing by Credit Suisse (11/25/2013) (Iqbal Khan). 

Id. 
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E. NNA at Credit Suisse Private Bank in 2012 

In 2012, one of the bank’s largest clients, called Client 5 to 
preserve anonymity in this report, made changes in his account, and 
Credit Suisse expressed those changes by reclassifying billions of assets 
as Net New Assets (NNA). With billions of dollars of assets at Credit 
Suisse, that client significantly impacted the bank’s NNA results for 
2012. The changes resulted in internal discussions throughout the year 
between relationship managers and senior management in the United 
States and Switzerland as to whether the reclassification was 
appropriate. Some internal emails indicate concern about recognizing 
assets as NNA too quickly; another internal email from Swiss Private 
Banking management requested reclassification of more assets as NNA, 
characterized as a “favour,” from Private Banking Americas 
management.**^ Credit Suisse also made changes throughout most of 
the year in how NNA was allocated between the Americas and 
Switzerland using a calculation that changed every quarter over the 
course of 2012. 

Credit Suisse policy states that client intent is the primary factor in 
deciding whether to reclassify assets from Custody (AuC) to 
AuM.*** Proposals to reclassify assets from AuC to AuM must go 
through several levels of review and approval, including review and 
approval by the AuM Committee for special cases.**’ However, internal 
documents indicate that in the case of Client 5’s assets, the 
reclassification and reallocation raise questions about the bank’s 
decisions to recognize and allocate NNA. 

(1) First Quarter 2012 

In 201 1, quarterly NNA tumbled down for the Private Bank, 
showing fewer and fewer assets obtained by the Private Bank throughout 
the year,*** and early 2012 prospects appeared to continue the downward 
slide. According to the bank, the first quarter of the year is typically a 
busy one, because clients tend to make financial plans and do not have 
outflows, like annual tax payments, or distractions, such as August 
vacations or end-of-the-year holidays. During the first quarter of 2012, 
however, Hans-Ulrich Meister, Co-Head of the Private Banking and 

665 1/9/2013 email from Rolf Boegli to Anthony DeChellis, “Americas/[Client 5],” CS-SEN- 
00425140. 

Credit Suisse Policy P-04890, CS-SEN-00421553, at 555. The bank’s policy is based on 
FINMA Circular 2008/2 Accounting-banks (1 1/20/2008), PSI-CreditSuisse-50-000001. 

Subcommittee briefing by Credit Suisse (1 1/25/2013) (Iqbal Khan). 

1Q2011 NNA: 15.7 billion CHF; 2Q2011: 1 1.5 billion CHF; 3Q201 INNA: 6.6 billion CHF; 
4Q20I iNNA; 4.0 billion CHF. (Credit Suisse, Quarterly Results, at https://wvA\’.credit- 
suisse.eom/investors/en/informalion/quarterly_reporting.jsp# (First Quarter 2011, Second 
Quarter 2011, Third Quarter 201 1, and Fourth Quarter 201 1, under Spreadsheets/Time Series, 
tab Private Banking 2).). 
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Wealth Management division, and Rolf Boegli, former Chief Operating 
Officer of Private Bank Switzerland, began expressing concerns about 
the Private Banking division’s NNA results and outlook. Mr. Boegli 
wrote the following to the Private Banking Management Committee 
(PBMC) in February 2012: 

“In the PBMC, we will talk about our results in the first weeks of 
2012. In this context, we will again discuss our NNA results 
which have been very disappointing up until now. As our 
capability to attract clients and new assets is of utmost importance 
- also externally - we need to take all possible measures in order 
to change this into a positive story within the next weeks. 

The next month, records from the Private Banking Americas 
Management Committee meeting indicate NNA quarterly performance 
continued to be a topic of discussion among senior management. Mr. 
DeChellis reported: “[Hans-Ulrich] Meister and [Rolf] Boegli are 
focused on NNA, however, outlook is not too promising.”®^® Mr. 
DeChellis added, “PB Americas is currently the number one contributor 
to NNA.”"' 

At the same time, Credit Suisse was integrating its subsidiary 
private bank, Clariden Leu, into the larger Credit Suisse Group, a 
wholesale effort that included Clariden Leu’s operations, databases and 
systems, staff, and clients. While the more streamlined, integrated bank 
would ultimately cut costs, the integration caused outflows of client 
assets. As one analyst noted when reporting on first quarter 20 1 2 
financial results from the Private Banking division: “Clariden Leu, one 
of Switzerland’s oldest bank brands which was integrated into Credit 
Suisse earlier this month, shed 4.1 billion Swiss francs in assets in the 
first quarter.”®’^ 

Client 5 was a long-term Private Banking client. The client held 
assets that were treated as custody assets for years within the Americas 
region. The size of the portfolio averaged around 7-8 billion CHF 


669 2/27/2012 email from Rolf Boegli to Han.s-Ulrich Meister and others, “Important - NNA, 
PBMC,” CS--SEN-00463981 at 984 (“Colleagues, I’m looking forward to seeing all you 
tomorrow for the PB RMC and on Wednesday for the PBMC. In the PBMC, we will talk about 
our results in the first weeks of 2012. In this context, we will again discuss our NNA results 
which have been very disappointing up until now. As our capability to attract clients and new 
assets is of utmost importance - also externally - we need to take all possible measures in order 
to change this into a positive story within the next two weeks. In order to get a better feeling 
about our expected Q1 NNA numbers, can I please ask you to be prepared to deliver a respective 
forecast number for your BA during the PBMC discussion? You should also be prepared to talk 
about the 3-4 biggest deals in pipeline for the next weeks until the end of Ql.”). 

Management Committee Meeting, PB Americas, Minutes (3/8/2012), CS-SEN-00425277. 

id. 

“Credit Suisse posts profits on cost cuts, fixed income,” Reuters . The Globe and Mail 
(4/25/12) http://www.theglobeandmailxom/report-on-business/inlernational-business/european- 
busincss/credit-suisse-posts-prof!t'On-cost-cuts-fixed-income/articlel390925/ 
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during that time and no investment advice was given to the client by the 
bank. In 201 1, the client entered into a business deal, and planned to 
convert his portfolio into cash and publicly-traded securities in 
2012.'^’^ In light of the large transaction and subsequent need for 
additional money management, the client heard presentations from 
Credit Suisse and other large financial institutions about services the 
banks could potentially provide. On or about February 2, 2012, the 
client informed Credit Suisse he would give the bank his business.®’'* A 
few weeks later, on February 22, 2012, the client decided to continue to 
live in the United States.®’® 

Internally within the bank, discussion began about when, and how 
much, of the client’s assets could be counted as Net New Assets 
(NNA).®’® The first set of assets was a charitable fund worth 1.1 billion 
CHF, which was an internal transfer from the client’s main account in 
20 1 1 ,®” That transfer represented a clear case that the 1.1 billion CHF 
in chmdtable assets would be recognized as NNA, because the client’s 
intent to receive the bank’s investment advice was set forth late in 201 1 
when the client transferred funds and submitted paperwork to open the 
charitable fund.®’* Later in that quarter, the bank sought to recognize all 
of the remaining assets as NNA except for a certain portion that was 
estimated to be the future tax payment, leaving 4.3 billion CHF 
potentially available for NNA recognition. 

In March, the bank’s employees working on the account were busy 
responding to the client’s requests for certain agreements with the bank, 
including an agreement on terms and fees of the bank, called the 
Custody Services Agreement, or mandate, as well as a bank guaranty for 
the funds. When James Martin, a Director within Private Banking USA 
who primarily handled the Client 5 account, was approached in mid- 
Mai'ch about the status of the client’s assets, Mr. Martin wrote his 

Subcommittee briefing by Credit Suisse (1 1/25/2013); see also 1/15/20 1 3 “Memorandum PB 
Amcricas/Reciassification of USD Ibn in 4Qi2,” CS-SEN-00421550 (describing Client 5 
account). (According to metadata inherent in the document, the memorandum was created on 

1/15/2013). 

Subcommittee briefing by Credit Suisse (11/25/2013). 

Id.; see also 1/15/2013 “Memorandum PB Americas/Reclassification of USD Ibn in 4Q12A 
CS-SEN-00421550. 

“Financial Results incl. Forecasts February 2012,” 3/2012, CS-SHN-00466068 (“Forecast 
based on NNA review by BAs as per 23 March 12; including potential NNA from segment 
changes of approx. CHF 4.3bn in PB Americas.”). Mr. Martin confirmed this referred to the 
Client 5 account and that the mandate had not yet been signed. He said it was “not premature to 
forecast [this] because we forecast we would get [the mandate],” Subcommittee interview of 
James Martin, Credit Suisse (1/23/2014). 

Subcommittee briefing by Credit Suisse (1/23/2014) (Peter Bresnan); see also 12/13/2011 
email from James Martin to Anthony DeChellis, Colleen Graham, and others, “[Client 5] DAF 
DONE!” CS-SEN-0045U78. 

12/13/201 1 email from James Martin to Anthony DeChellis, Colleen Graham, and others, 
“[Client 5] DAF DONE!” CS-SEN-0045i 178. (“I am delighted to inform you that I have 
received the signed paperwork to open the DAF [charitable fund] for [Client 5]”); see also 
“Client information and agreement,” signed 5/31/2012, CS-SEN-005I0273). 
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colleague that he would “caution against [classifying these assets as 
AuM] as [he was] very knowledgeable about the plans for the 
assets.’®’^ Mr. Martin believed the bank would eventually be able to 
reclassify most of the assets from Custody to NNA, but he needed 
“further client guidance before doing so.”®*" Mr. Martin told the 
Subcommittee that the “further guidance” he needed was for the client to 
be comfortable with the Custody Services Agreement and guaranty for 
doing business with Private Banking Americas.®*’ Mr. Martin viewed 
the bank guaranty as an especially important condition. During this time 
in mid-March, because he was busy preparing the Terms and Conditions 
and the guaranty for the client, he was “not comfortable” with 
considering the assets to be NNA.®*^ 

The discussions about reclassifying assets continued, despite the 
absence of a signed Services Agreement. Later that month, on March 
29, Anthony DeChellis, Head of Private Banking Americas wrote in an 
email: “There is no agreement at this time.. . . There have been 
suggestions that we count as much as 5B CHF. . .this is not a number 1 
want to risk having to reverse, so let’s be sure we are VERY confident in 
what we count.”®*^ Adrian Studer, Managing Director, Business 
Information and Systems, Private Banking Americas, responded that Mr. 
Martin’s position had not changed, stating that Mr. Martin indicated the 
client would not “put to work more of his assets until the Services 
Agreement is completed and signed.”®*’’ In the last two days of the first 
quarter, the bank supplied the guaranty, but the client did not sign the 
Services Agreement which he had sought from the bank. 

(2) Second Quarter 2012 

In April, the bank’s process for recognizing large amounts of NNA 
for 1Q2012 took place with several meetings of the AuM Committee, 
though actual decisions appear to have been made by management 
outside the aegis of the AuM Committee, and not during Committee 
discussions. On April 2, 2012, during the Preparation Meeting for the 
AuM Committee, the committee members discussed the potential 
reclassification of 4.3 billion CHF of Client 5’s assets to NNA. While 


™ 3/12/2012 email from James Martin to Gilbert de David, “Major flows last week,” CS-SEN- 
00441333 (“[M]y understanding is that none of these assets are cuixently categorized as AUM 
and I would caution against it before speaking with me as I am very knowledgeable about the 
plans for the assets. While I am extremely comfortable that we can eventually categorize most 
assets as NNA, I need further client guidance before doing so.”)- 

id.; see also Subcommittee interv’iew of James Martin, Credit Suisse (1/23/2014). 
Subcommittee interview of James Martin, Credit Suisse (1/23/2014) (Credit Suisse 
management used “custody services agreement,” “services agreement.” and “mandate” 
interchangeably). 

Id. 

3/29/2012 email from Anthony DeChelHs to Adrian Studer, “Project [Client 5],” CS-SEN- 
00443178 [emphasis in original]. 

684 Jd. 
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delaying the meeting decision until the full committee meeting, the 
Preparation Meeting note indicate that reclassification of Client 5’s 
assets was, “[sjubject to obtaining the signed client agreement by 1Q12 
close (latest before Earnings Release on April 25).”®*^ After the 
Preparation Meeting, high level finance staff had discussions about 
recognizing the assets as NNA too quickly. Carlos Onis, then Head of 
Group Finance, who was responsible for deciding the reclassification,®*® 
said the reclassification was not a “slam dunk,” explaining that “[t]he 
questions I asked were what are the risks of the deal not closing and 
wanted to make sure that if the deal does not close or if the client sends 
all the assets to another [private bank] then Q2 will have a negative 
(outflow) of NNA, so we need to be very comfortable that the client is 
agreed to bring the assets in.”®*’ Antonio Quintella, CEO of Credit 
Suisse Americas, added that he wanted to “make sure finance agrees that 
we can count these assets as NNA simply on an expectation that we will 
be performing on a future date services we don’t perform today. The 
client, I believe, has not signed any docs to that effect.”®** 

The next day, on April 4, 2012, the AuM Committee approved the 
reclassification of 4.3 billion CHF in Client 5’s assets from Custody to 
AuM, which had been contingent upon receiving a signed agreement.®*^ 
Later, other employees in the Finance Group referenced that decision, 
noting that “[t]he decision has been taken by senior management and 
formally approved by Group Controlling to convert about $4.7bn of 
Client 5’s custody assets to NNA/AuM.”®’® Credit Suisse could not tell 
the Subcommittee why or how this decision was made without the 
signed agreement.®’ ' In response to a question from Antonio Quintella, 
Mr. Boegli emailed him, copying Mr. Meister, that the reason for the 
NNA recognition was that Client 5 “is a strategic long-term client and a 
wide range of advice has been provided by both PB and IB over the last 
few quarters.”®” 

On April 23, 2012, Mr. Boegli sent an email to Mr. Mathers, Mr. 
Meister, and Mr. Onis that the client “signed off’ on the client mandate 


685 4/27/2012 meeting minutes of monthly AuM Review Committee, CS-SEN-00452658 (stating 
the signed client agreement was needed by 1Q12 close). 

4/3/2012 email from Carlos Onis to Antonio Quintella, "PB NNA ” CS-SEN-00424575 ("I ... 
have to review the global NNA disclosure.”). 

Id. at 576. 

4/3/2012 email from Antonio Quintella to Carlos Onis, “PB NNA,” CS-SEN-00424575, at 
576. 

4/27/2012 meeting minutes of monthly AuM Review Committee, CS-SEN-00452658, at 659. 
(From the April 2, 2012, Preparation Meeting: “Subject to obtaining the signed client agreement 
by 1Q12 close (latest before Earnings Release on April 25).”). 

690 4/17/2012 email from Adrian Studer to Peter Skoglund, “[Client 5] Allocation,” CS-SEN- 
00442422. 

Subcommittee briefing by Credit Suisse (1 1/25/2013). 

4/4/2012 Email from Rolf Boegli to Antonio Quintella and Hans-Ulrich Meister, “Project 
[Client 5],” CS-SEN-00558438. 
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stating, “As far as the document is concerned: the client’s family office 
has signed off the services agreement including terms already. Mr. 
Onis told the Subcommittee that he believed Mr. Boegli’s email meant 
that the bank had received the signed agreement.'’*’'* The AuM 
Committee minutes were updated, stating “that the client’s family office 
has signed the mandate,” and Mr. Onis gave his approval.***^ 

Mr. Boegli’s email about the “documenf’ that received the client’s 
“sign-off,” however, gave the wrong impression that the agreement had 
actually been signed. The Subcommittee later learned from Credit 
Suisse that it was never actually signed.*’^® Mr. Onis learned, several 
days before meeting with the Subcommittee, and one year and nine 
months after this NNA matter had been decided, that the agreement had 
never been signed.^^’ He told the Subcommittee that the signature 
showing client intent would have been a “critical piece of information,” 
and the client’s signature would have been “added value,”'’®** and if he 
had found out then that there was no signature he probably would have 
reconvened the AuM Committee and talked to Mr. Boegli and Mr. 
Mathers about getting documentation of the client’s intent.*®® Mr. Onis 
further noted that he believes Credit Suisse policies do not require 
signed documents for an NNA decision, and he regretted requiring that 
the Services Agreement be signed before approving the NNA 
classification.™'’ Mr. Boegli’s email left the wrong impression that the 
client’s intent was expressed in a written signature. 

As a result of the NNA deeision, the bank’s first quarter financial 
statements included all of the 4.3 billion CHF Client 5 account funds, 
except for 2.3 billion CHF still held as custody assets for an estimated 
tax payment, as NNA. For the prior four quarters. Wealth Management 
Clients NNA had declined from 15.7 billion in the first quarter, to 1 1.5 
billion in the second quarter, to 6.6 billion in the third quarter, and to 4.0 
billion in the fourth quarter.™' Because of the inflow of 4.3 billion 
CHF, the first quarter NNA was 5.8 billion CHF, curbing the downward 
trend. Had the reclassification not been approved, there would have 
only been 1.5 billion CHF, continuing the downward trend to a very low 


4/23/2012 email from Rolf Boegli to David Mathers, Hans-Ulrich Meister, and Carlos Onis, 
“Two questions before the call tomorrow,” CS-SEN-00424581. 

Subcommittee interview of Carlos Onis, Credit Suisse (1 /1 0/20 1 4). 

695 4/27/2012 meeting minutes of monthly AuM Review Committee, CS~SEN-00452658, at 659. 
Subcommittee interview of James Martin, Credit Suisse (1/23/2014). 

Subcommittee interview of Carlos Onis, Credit Suisse (1/10/2014). 

698 

699 

™ Id. 

Credit Suisse, Quarterly Results, at https://ww'w.credit- 
suisse.eom/investors/en/information/quaa1erly_reporting.jsp# (First Quarter 2012, under 
Spreadsheets/Time Scries, tab Private Banking 2) and (Fourth Quarter and Full Year Results 
2011, under Spreadsheets/Time Series, tab Private Banking 2). 
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level. IfNNA had been 1.5 billion that quarter, there was only one 
instance going back to 2005 that was lower, the earliest data available.^”^ 

Along with the bank’s decision to recognize NNA, the bank had to 
decide how to regionally allocate the 5.4 billion CHF that came from 
Client 5. Mr. Meister told the Subcommittee that he decided in early 
2012 to allocate the sum equally among the Americas and Switzerland 
regions, because employees from both regions worked to secure the 
business from Client 5 for Credit Suisse.™^ 

Yet, in the first quarter, while the 4.3 billion CHF was split 
between America and Switzerland, the charitable fund worth 1.1 billion 
CHF was allocated entirely to the Americas region. Therefore, in the 
first quarter, Switzerland was allocated 2.15 billion CHF and the 
Americas was allocated 3.25 billion CHF, not a 50/50 split. Mr. Meister 
could not explain why the two sums, the 1.1 billion CHF and 4.3 billion 
CFIF, were treated differently. 

In the second quarter, the client’s daughter transferred 1.7 billion 
CHF from another financial institution to Credit Suisse, in order for 
Credit Suisse to provide her investment advice. When the bank 
management made its decision to regionally allocate the NNA from the 
daughter’s funds, it allocated the entire sum to the Americas, and none 
was allocated to Switzerland. Again, the 50/50 split that Mr, Meister 
had determined to use for allocating NNA between Switzerland and the 
Americas region was not employed. The below chart lists the amounts 
of assets of Client 5 and his daughter that were classified as NNA for 
2012, as well as the regional allocation of those assets. 


CS Quarterly results released prior to the second quarter of 2012. Numbers reported after 
June 2012, when P-04890 was changed, even for NNA figures in prior quarters, were reconciled 
by the bank to conform to the new policy. See Credit Suisse Policy P-04890 Policy, CS-SEN- 
00421553 (revised in June 2012); Credit Suisse, Quarterly Results, at https://www.credit- 
suisse.eom/investors/en/information/quarterly_reporting.jsp# (First Quarter 2012, under 
Spreadsheets/Time Series, tab Private Banking 2) and (Fourth Quarter and Full Year Results 
2009, under Spreadsheets/Time Series, tab Private Banking 2) and (Full year results 2005). 

See Subcommittee interview of Hans-Ulrich Meister, Credit Suisse (1/31./2014). 
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NNA Regional Allocation of Client 5 Assets in 2012 

(in billions CHF) 



l” Quarter™"' 

2““ Quarter™^ 

3"'" Quarter^^^ 

4**^ Quarter^”^ 

Americas 

Assets 

3.25 b CHF 

2.2 b CHF 

0 

0.9 b CHF 

Allocation % 

60% 

100% 

-50% 

100% 

Switzerland 

Assets 

2.15 b CHF 

0 

0 

0 

Allocation % 

40% 

0% 

+50% 

0% 


(3) Third Quarter 2012 

In the third quarter of 2012, there were no Client 5 assets that were 
recognized or transferred into the bank as NNA. However, Credit Suisse 
made a significant regional allocation decision to retroactively shift 1.6 
billion CHF of the NNA from the Americas region to the Swiss region. 
In October 2012, several days after the end of the third quarter, bank 
management decided to retroactively apply a 50/50 split to the year-to- 
date NNA from Client 5. To do so, the bank added up all the assets of 
the client and his daughter that had been recognized as NNA since the 
beginning of the year, divided by half, and then removed some of the 
Americas’ NNA to add to Switzerland’s NNA.™” There was no 
substantive change in where the NNA was located or where the 


™‘' Q1 NNA consists of 1.1 billion CHF charitable fund (4/27/2012 meeting minutes of monthly 
AuM Review Committee, CS-SEN-00452658) and 4.3 billion CHF Client 5 assets 4/27/2012 
meeting minutes of monthly AuM Review Committee, CS-SEN-00452658, at 659 (stating the 
reclassification of CHF 4.3bn from AuC to AuM was approved). 1.1 billion allocated in 
December 201 1 based on Subcommittee interview of James Martin, Credit Suisse (1/23/2014), 
4.3 billion allocated April 2012 based on 4/27/201 2 meeting minutes of monthly AuM Review 
Committee, CS-SEN-00452658, at 659 (stating NNA is shown 50% USA and 50% Switzerland). 

Q2 NNA consists of 1 ,7 billion CHF from Client 5’s daughter, and 500 million CHF from 
Client 5. January 2013 memorandum, “PB Americas/Reclassification of USD 1 bn in 4Q12,” 
CS-SEN-00421550, first page. Subcommittee interview of Thomas Sipp, Credit Suisse 
(1 1/25/2013) (stating he direeted Carlos Onisto write the memo, possibly first two weeks of 
2013). Between CHF 450 - 500 million of Client 5’s assets were reclassified from Custody to 
AuM, effective for 2Q 2012. 7/7/2012 email from Adrian Studer to Anthony DeChellis, “Q2 
NNA,'’ CS-SEN-00442429 (“As per earlier discussion, and backed by information from the 
frontline, we deem it appropriate to include an incremental CHF 450-CHF 500mm in NNA for 
the [Client 5] relationship in Q2. This will reduce the custody balance to approximately CHF 1.9 
bn.”). Credit Suisse could not confirm the final amount or provide a rationale behind the 
reclassification. See Credit Suisse briefing to Subcommittee (1 1/25/2013). 

10/5/2012 email from Adrian Studer to Roland Spah and Minesh Parekh, “Re: Q3 [Client 5] 
Adjustment,” CS-SEN-00443242, at 244 (stating the YTD [Client 5] NNA number will be split 
between Americas and PBS. “The amount of this adjustment is CHF 1 .6 bn. As a direct 
consequence the Q3 NNA number for Americas will be reduced by this amount.”). 

1/9/2013 email from Rolf Boegli to Anthony DeCheilis, “Americas/Client 5,” CS-SEN- 
00425140; see also 1/15/2013 “Memorandum PB Americas/Reclassification of USD Ibn in 
4Q12,” CS-SEN-00421550, at 551; see also 1/16/2013 email from Adrian Studer to Anthony 
DeChellis, “[Client 5] reclass,” CS-SEN-00442426. 

10/25/2012 email from Adrian Studer to Minesh Parekh and Thomas Steiner, “NNA Q3 
2012,”CS-SEN-00443246. 
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investment advice originated. The result left the Americas region with 

1.6 billion CHF less Assets under Management, and Switzerland with 

1.6 billion CHF more NNA, which was characterized as an inflow to 
Switzerland As the bank’s Finance staff explained, “as a direct 
consequence, the Q3 NNA numbers [for the Americas region] will be 
reduced by this amount.”’*’'* The Private Bank Americas third quarter 
NNA was reduced by 1.6 billion CHF, from 2.4 billion CHF to 0.2 
billion CHF, while Switzerland’s third quarter NNA was increased by 

1.6 billion CHF, converting what was a Swiss region loss of 1.5 billion 
CHF into a 0.1 billion CHF gain, or inflow.’'** The bank’s external 
earnings report presentation, below, shows the impact, with Switzerland 
showing a gain of 0. 1 billion CHF. 


CHF 5.2 bn net assets driven by ifulows in international 
booking centers, predominantly froh^mfitprtg markets 


Private Banking 3Q12 net new assets 



Asia EN€A teencas Swtj«iand Pnvats 


« Strong inflows In Asia Pacific 


3 EMEA wtb strong intbws fiom Europe 
and Middle East markets partly otiset. by 
cwtflows in Western Europe 

Miericas an? 



5 rriTl- .'and yitra“bfah'"iw{-woith' 

cfeM'its wSiconfSBSreillBrefBS^ 




Booking car^ter view: 

» Inflows in internatfonai booking centers 
partia% offset by outfiows on Swiss platform 
mamty from Wtestem European mature 
markets 


Source: 10/25/2012 Credit Suisse Third Quarter Earnings Presentation, at slide 10 (circles added 
by Subcommittee around key text), httpsi/'/ww’w.credit-suisse.com/investors/doc/csg 3q2012_ 
slides.pdf. 


In the bank’s third quarter 2012 earnings presentation to investors, 
shown above for the Private Bank, 0.2 billion CHF in NNA was reported 
publicly for Private Banking Americas, and 0.1 billion CHF in NNA was 


10/5/2012 email from Adrian Studer to Roland Spah and Minesh Parekh, “Q.3 [Client 5] 
Adjustment," CS-SEN-00443242, at 244. 
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reported for Private Banking Switzerland.’" If not for the 1 ,6 billion 
CHF that moved from the Americas to Switzerland, Switzerland would 
have reported negative 1.5 billion CHF, a fact confirmed by Mr. Shafir 
and Mr. Meister.’*’ The chart below demonstrates the difference that the 
regional allocation made to the publicly disclosed NNA figures. 


1 “ 
I 1 

I o.s 
1 0 

■0,5 
•1 
■1,5 


Effect of Retroactive Reallocation of 
Client 5 Assets in 3Q2012 

(NNA totals in billions CHF) 


2,4 



i 

J 


O.J 

i Before reallocation 

.After reallocation (shown 



publicly by CS) 


-1.5 



® Americas 
Switzerland 




Sources: “After reallocation (sho'v\Ti publicly by CS):" 10/25/2012 Credit Suisse Third Quarter 
Earnings Presentation, slide 10, https;/./ww\v. credit-suisse.com/investors/doc/csg_3q2012_ 
slides, pdf. “Before reallocation:” 10-''25/20l2 email from Richard Aeschlimann to Dale Miller 
and others, “NNA Q3 2012," CS-SEN-00443246 (“50/50 split of the NNA generated with 
[Client 5] between Americas and Switzerland. CHF 1 .6bn was deducted top-side on a regional 
level (credit to Region Switzerland):” see also “Performance Reporting ELS ” CS-SEN-00454941 
at 944, showing 2.4 billion CHF NNA for Americas, 3^'^ Quarter 2012, 


The earnings presentation did not accurately portray the NNA 
earned by the Swiss region in the third quarter of 20 1 2. While the 
earnings presentation showed that the Swdss region made a “positive 
contribution” to NNA “inflows,””’ the inflows to Switzerland did not, 
in fact, represent new assets brought into the bank. They were actually 
no more than a reallocation on Credit Suisse’s books, which masked 
what was a 1.5 billion CHF outflow of NNA from Switzerland by 
reporting what appeared to be a positive 0.1 billion inflow. The result is 
that investors were presented with an inaccurate presentation of the 
Swiss region’s performance in the third quarter. The Subcommittee 
drew the attention of CEO Brady Dougan to this apparent inconsistency, 
as well as the bulleted point on the right of the presentation, showing 
that there was a “positive contribution from ... Switzerland.””'* Mr. 


“Credit .Suisse Third Quarter 2012 Results, Presentation to Investors and Media,” 10/25/2012, 
slide 10, https://vAvw'.credit-suisse.com/investors/doc/csg_3q2012_,slides.pdf ; see also “Credit 
Suisse Third Quarter 2012 Results, Presentation to Investors and Media “ CS-SEN'00454956. at 
965. 

Subcommittee interview of Robert Shafir, Credit Suisse (9/1 1/2013); see also Subcommittee 
interview of Hans-Ulrich Meister, Credit Suisse (1/31/2014). 

10/25/2012 Credit Suisse Third Quarter Earnings Presentation, https://www.credit- 
suisse.eom/investors/doc/csg_3q20i2_slides.pdf, at slide 10 (emphasis added). 

See Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 
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Dougan stated that he had confidence in the bank’s internal process for 
recognizing and reporting NNA, which was a rigorous process and 
produced accurate results7'^ 

That same day at the earnings presentation, the market continued 
to put pressure on its NNA, with analysts noting that for the Private 
Bank, Credit Suisse “missed the bank’s own targets by far.”’'® Another 
analyst critiqued NNA, focusing on Switzerland: “Profitability in 
[Credit Suisse] wealth management is under pressure as the erosion of 
bank secrecy leads to withdrawals of offshore funds from 
Switzerland.”’” 

Internal NNA Does Not Match External NNA. Internally, 
however, Credit Suisse’s financial reports did not show the retroactive 
regional split; Americas still had 2.4 billion CHF, and Switzerland 
showed -1.5 billion CHF. That inconsistency does not reflect the 
situation in “95 percent of cases,” according to Mr. Meister, where the 
bank’s internal books match the bank’s external books.’ 

Moreover, Mr, Meister was unable to explain why the split was 
carried out only for one set of assets in the first quarter, and retroactively 
in the third quarter.’^® To add to the back-and-forth, when the fourth 
quailer brought foilh another 0.9 billion in NNA for the same client, the 
regional allocation was not split. All NNA stayed in the Americas. 

The effect of Credit Suisse’s decision to, in the third quarter, 
retroactively split the first quarter and second quarter NNA was to make 
Switzerland’s NNA figures appear better than they actually were by 
turning a negative outflow into “a positive contribution,” as the bank 
told investors. Mr. Meister told the Subcommittee that the bank has to 
“present the right picture, both inflows and outflows. I’m interested in 
the right figures being reflected.”’^' The third quarter figures did not 
achieve that result. 


Id. 

“Credit Suisse to cut $ I billion more costs as profits fall,” Katharina Bart, Reuters. 
(10/25/2012), http://www.reuters.eom/articIe/2012/10/25/us-creditsuisse-earnings- 
idUSBRE89007V20121025. 

“Credit Suisse profits plunge and miss expectations, management cranks up cost cuts,” Elena 
Logutenkova, Bloomberg, via Business Insider. (10/25/2012), http://read.bi/S719Wl. 

718 “Performance Reporting EIS,” CS-SEN-00454941, at 944 (showing 2,4 billion CHF NNA for 
Americas, 3rd Quarter 2012). 

Subcommittee interview with Hans-Ulrich Meister, Credit Suisse (9/24/2013). 

Id. (Stating that Mr. Boegli was responsible for the “details.”). 

Id. 
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(4) Fourth Quarter 2012 

In the fourth quarter, Mr. Boegli continued to stress new NNA: 

“Based on reported November NNA and the result of the first 
December week, our ambition to deliver WMC [Wealth 
Management Clients] NNA of around CHF 6-7bn in 4Q12 is at 
risk. With 3 weeks to go until the year comes to a close and QTD 
[Quarter to Date] actuals of CHF 2.5 bn, we still need CHF 3.5 bn 
to reach the lower end of this ambition. This requires continued 
efforts on all levels and your support is very important. 

As the quarter was brought to a close, the bank’s decisions continued a 
problematic pattern regarding both recognition of NNA and regional 
allocation, by ignoring Mr. Meister’s earlier decision to split NNA 
evenly between the Swiss and Americas region. 

NNA “Favour.” Starting in late December 2012, Swiss Private 
Bank management began seeking recognition of another 900 million 
CHF of NNA from the Client 5 account. A Credit Suisse analyst in New 
York emailed Mr. DeChellis that “Zurich is looking for more potential 
NNA positions to support the global 2012 year-end disclosure. As a 
consequence they are looking to transfer more of [Client 5] balance into 
AUM.”’^^ The reference to Zurich was an indication that the source was 
Private Bank Management in Switzerland, such as Mr. Meister or Mr. 
Boegli, who were based there. A few weeks later, Mr. Boegli 
approached Mr. DeChellis about reclassifying Client 5 assets for the 
fourth quarter, stating: 

“Currently - for Q4 reporting - WMC [Wealth Management 
Clients] runs for NNA substantially below expectations. ... [I]n 
order to support the PB division, a further [Client 5] portion of 
0.9bn CHF - fully reported internally and externally in the 
Americas region - would be a great favour for our division. Hans- 
Ueli [Hans-Ulrich Meister] would be extremely happy if you could 
support this.”™ 

In response, Mr. DeChellis agreed to support a decision if it fell “within 
the firm’s guidelines and policies,” but pointed out that the assets were 
not being invested: “This client is slow to put money to work, the return 
is essentially T-bills at the moment” and “only 250 [million] has been 


12/17/2012 email from Rolf Boegli to Romeo Lacher and others, “NNA 4Q12 Forecast,” CS- 
SEN-00560923. 

12/21/2012 email from Minesh Parekh to Anthony DeChellis, “Global Client Segments 
metrics,” CS-SEN-00425106, 

™ 1/8/2013 email from Rolf Boegli to Anthony DeChellis, “Ameticas/[Client 5],” CS-SEN- 
00425140. 
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put to work ... the rest (many proposals and pending investments) is still 
on hold.”’^^ Mr. Martin, the client’s longstanding Credit Suisse banker, 
confirmed that the client’s assets, at the time, were essentially in cash- 
equivalent instruments.^^® 

Nonetheless, the decision was made to recognize the funds as 
NNA, and it was made by Mr. Boegli; “We will include the amount in 
NNA numbers. I have checked accounting guidelines and have given 
sign-off for this case.”^*’ However, Mr. Boegli was not in a position to 
make this decision or give final approval, as amounts over 500 million 
CHF had to be approved by Carlos Onis, the Head of Group Finance.^** 
Mr. Shafir asked his deputy, Mr. Sipp, to look into the matter. After the 
reclassification was approved, Mr. Onis requested that his staff provide 
supporting documentation of the handling of the Client 5 account, 
including the reclassification in the fourth quarter.’^’ He requested 
information about the “overall profitability on the AuM’’ and 
“confirmation that PB USA management is still fine with the 
reclassification. Rolf Boegli [was] in charge to confirm this.’’^^° 

In order to respond to Mr. Onis’ request for documents that would 
support the reclassification decision, Thomas Bluntschli, Head of Private 
Banking Business Information and Systems and Divisional AuM/NNA 
Reporting Officer, suggested an “enhanced story” that would “get 
approval soon from [Mr. Onis].”^^' In a January 9, 2013, email, he 
advised another colleague: 

“[Gjiven the rather weak granularity, we need to create a more 
powerful story in the sense of making more around the existing 
weak figures. . . [Client 5] consists of xx accounts, all held in the xx 
branch, covered by 2 senior RMs [Relationship Managers] xx and 
yy which do high interaction level. . . .blabla. Might not be relevant 


Id. Mr. Martin, the client's relationship manager, initially disagreed with this, but then 
acknowledged that most of the client’s assets were in cash and cash equivalents, specifically one 
stock and short-term bonds. See Subcommittee interview of James Martin (1/23/2014) (Most of 
the cash was in Switzerland and “instruments of less than one year Is a cash allocation.”). An 
email dated 10/25/2012 indicated that the client had only invested $85 million — of his almost 
$10 billion total assets — in a Holt portfolio. See 10/25/2012 email from James Martin to Bill 
Woodson, Yogi Thambiah, and Jim Garrity, “[Client 5] Timely Next Steps,” CS-SEN-00424095. 

Subcommittee interview of James Martin, Credit Suisse (1/23/2014). 

See 1/9/2013 email from Rolf Boegli to Anthony DeCheliis, “Americas/[Client 5] ” CS-SEN- 
00421476. 

Subcommittee briefing by Credit Suisse (11/25/2013) (Iqbal Khan). 

1/9/2013 email from Adrian Studer to Minesh Parekh, Roland Spah and others, “NNA,” CS- 
SEN-00442608 at 612. 

Id. at 10. 

1/9/2013 email from Thomas Bluntschli to Adrian Studer and others, “NNA,” CS-SEN- 
00442608. 
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but sounds rather good. Blabla, also mentioning IB [Investment 

Bank] revenues thanks to [Client 5] relation. 

Mr. Onis was not copied or forwarded on that email chain. He did 
eventually guide preparation of a memorandum in early January to 
support the fourth quarter 2012 reclassification of Client 5’s assets.’” 
The fourth quarter NNA of 900 million CHF was attributed to the 
Private Banking and Wealth Management division, and allocated to the 
Americas. 

The record on the reclassification decision suggests that it was 
driven by the goal of improving the year-end NNA numbers of the 
Private Bank, as stated in Mr. Boegli’s email to Mr. DeChellis. 
Moreover, after the AuM Committee approval of the reclassification,’” 
a memorandum was drafted to buttress Mr. Boegli’s decision, w^hich was 
fed by information that was “not . . . relevant but sounds rather good. 
Blabla.” 

When Mr. Dougan saw Mr. Boegli’s email, Mr. Dougan said he 
found the language “disturbing” and “very objectionable” because 
“client intend’ was not mentioned, and the decision to reclassify assets 
based on a desire to help the appearance of the Private Banking 
division’s financial condition did not seem to follow the principle of 
management’s discretion.”^ However, he said he “relies on the process 
and people who make sure this is done right,” and he was “comfortable 
with the process.”’^® That is, he relied on the AuM Committee, 
accoimtants, and lawyers to review reclassification requests.’” Mr. 
Meister also said he relied on the process and his “specialists” in the 
Private Banking division to make decisions about reclassification of 
assets.’^® 


Confidence in the results, however, requires a process that has 
integrity, and the fourth quarter reclassification of nearly 1 billion CHF 
in NNA, during a period of market attention and criticism of the Private 
Bank’s NNA, should put a fine point on the leadership and 
implementation of Credit Suisse’s financial disclosures. It does not 
appear that the decision to reclassify the 900 million CHF followed the 
bank’s formal process. 


Id. (“Xx” and “yy” reflect original email content as written by Mr. Bluntschli). 

1/15/2013 “Memorandum PB Amcricas/Rcciassification of USD Ibn in 4Q12,” CS-SEN- 
00421550. 

2/1 1/2013 meeting minutes of monthly AuM Review Committee, CS-SEN-00452662, at 664. 
Subcommittee interview of Brady Dougan, Credit Suisse (12/20/2013). 

Id. 

™ Id. 

Subcommittee interview ofHans-Ulrich Meister, Credit Suisse (1/31/2014). 
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After the Subcommittee made an inquiry into the matters related to 
NNA reclassification and reallocation, the bank subsequently informed 
the Subcommittee that it had initiated an internal Investigation led by 
outside legal counsel to examine the issues. Credit Suisse is currently 
carrying out an internal investigation into the potential influence on its 
reclassification decisions in 201 1 and 2012. 
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V. LAX U.S. ENFORCEMENT 

After the UBS case, the U.S. Department of Justice (DOJ) and the 
U.S. Internal Revenue Service (IRS) announced that they intended to 
take an aggressive approach to obtaining from Swiss banks the names 
and account information of U.S clients that had used Swiss accounts to 
evade U.S. taxes. DOJ and the IRS also indicated that they intended to 
investigate and prosecute the finaneial institutions that facilitated U.S. 
client tax evasion. Since 2009, DOJ has opened criminal investigations 
into 14 banks operating in Switzerland and, among other matters, sought 
the names of U.S. clients with Swiss aeeounts at those banks. However, 
nearly five years after the UBS ease was elosed, DOJ and IRS 
enforcement efforts to hold U.S. tax evaders and Swiss banks 
accountable for misconduct have bogged down. Instead, the U.S. 
Government has engaged in prolonged negotiations with the Swiss 
Government regarding the conditions under which U.S, client names and 
information might be provided, and how DOJ will handle the 
investigation and prosecution of Swiss banks. 

Those negotiations have now lasted over two years. During that 
time, DOJ has obtained few U.S. client names and little account 
information. DOJ has also failed to employ the enforcement authorities 
available to it in the United States to obtain needed information directly 
fi-om the banks it is investigating. For years, it has not enforced grand 
jury subpoenas directed at the 14 targeted banks, nor assisted the IRS in 
using John Doe summonses to obtain critical information from 
Switzerland. Instead, DOJ has limited its efforts to making information 
requests under a time-consuming and restrictive treaty process that has 
produced relatively little useful information. DOJ’s reliance on the 
treaty process has also given Swiss regulators and Swiss courts control 
over the amount, nature, and timing of the information supplied by 
Swiss banks. As a result, DOJ has ceded control over the information 
collection process and ultimate authority over what information it will 
receive from a foreign government intent on secrecy and limiting the 
disclosure of bank information - information essential to effective U.S. 
investigations and prosecutions of U.S. tax evasion. 

During the same five-year period, after the UBS settlement, DOJ 
has indicted only one Swiss bank, Wegelin & Co., out of the 14 banks 
under investigation for facilitating U.S. tax evasion. When Wegelin pled 
guilty, DOJ accepted its guilty plea without obtaining a single client 
name that could be used to seek unpaid taxes from the U.S. clients that 
used the bank to escape their tax obligations. When DOJ used U.S. 
prosecution tools and IRS John Doe summons against UBS, the United 
States obtained about 4,700 aeeounts with U.S. client names, and DOJ 
prosecuted 71 tax evaders. In contrast, when DOJ used the treaty 
process to seek information from the 14 targeted banks, DOJ was able to 
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obtain only a few hundred U.S. client names. DOJ’s reduced 
effectiveness can be attributed, in part, to its reliance on the treaty 
process under Swiss control instead of U.S. tools enforceable in U.S. 
courts. Further, while DOJ has indicted 34 Swiss banking and other 
professionals for aiding and abetting U.S. tax evasion, the vast majority 
of those defendants have yet to stand trial. Most continue to reside in 
Switzerland, without facing any public U.S. extradition request to 
require them to face the criminal charges. DOJ has also done little to 
collect the unpaid U.S. taxes that continue to be owed on billions of 
dollars of assets that were hidden in offshore accounts. 

A. Legal Tools Available to DOJ and IRS 

DOJ and the IRS work together to combat offshore tax evasion. 
While the international nature of this illegal activity compounds the 
obstacles that U.S. agencies face in the investigation and prosecution of 
such crimes, they do have a number of tools available to secure the 
evidence necessary to identify tax evaders, collect the taxes and 
penalties they owe, and, when appropriate, prosecute them and the 
institutions that aided and abetted their activity. Some of these tools are 
U.S. based, making use of U.S. laws and U.S. courts; others are 
international in nature, making use of information and extradition 
requests under treaties negotiated with foreign governments and relying 
on foreign regulators and courts for enforcement. The primary U.S. 
based tools available to DOJ and the IRS include so-called “Nova 
Scotia” grand jury subpoenas, John Doe summonses, and DOJ’s 
prosecutorial authority. The international tools include information 
requests made under the 1993 U.S. -Swiss Mutual Legal Assistance 
Treaty, 1996 U.S. -Swiss tax treaty, and 1997 U.S. -Swiss extradition 
treaty. 

The benefits of using U.S. based authorities and remedies are that 
they are products of U.S. laws, they are adjudicated in U.S. courts, and 
they provide enforcement authority within the United States. If the 
recipient of a U.S. subpoena or summons has a U.S. presence, failure to 
comply with the subpoena, summons, or a subsequent compliance order 
issued by a court may result in a finding of contempt, monetary fines, 
and even imprisonment of associated persons pending a commitment to 
comply. In other words, the U.S. -based tools ensure that foreign entities 
suspected of violating U.S. law will be subject to the requirements and 
standards of U.S. law governing civil and criminal investigations and 
prosecutions. Additionally, U.S. law will govern the standards used by 
the courts to enforce information demands, and U.S. laws will determine 
the remedies available. 


International treaties and other agreements necessarily rely to a 
greater extent on the laws and procedures of foreign governments. The 
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authority for determining what information will be provided is left to 
foreign agencies and government officials who may not recognize the 
acts under investigation as violations of criminal or civil laws, and may 
have laws and regulations that restrict production of information needed 
for a successful investigation or prosecution. Foreign courts may also be 
unsympathetic to investigating tax offenses that are not viewed as crimes 
in the foreign jurisdiction. Indifferent, reluctant, or hostile foreign 
agencies, officials, or courts seeking to protect their jurisdiction and its 
financial institutions, can impede or even prevent a U.S. criminal 
investigation and subsequent prosecution. 

(1) Nova Scotia Subpoenas 

U.S. case law provides U.S. law enforcement with the ability to 
obtain foreign business records through its grand jury subpoena power, 
even where production of the records would violate the foreign 
country’s secrecy laws.™ The key case is known as In Re Grand Jury 
Proceedings IBank of Nova Scotial .™ Court opinions issued by the 
Eleventh Circuit Court of Appeals, in 1 982 and 1 984, determined that a 
grand juiy plays a critical role in gathering evidence as part of a criminal 
investigation and has wide discretion to request relevant information.^'*' 
The Court also found that, when serving in its information-gathering 
function, a grand jury may take enforcement action to obtain information 
from a person, even when the production of such records may conflict 
with the laws of another nation in which the records and the person are 
located. In deciding whether to enforce such a subpoena, the Court 
identified a number of factors that should be considered, including the 
importance of the national interests at stake; the hardship that would be 
caused to the subpoenaed party being subjected to inconsistent 
enforcement actions by courts in two different jurisdictions; how much 
of the misconduct took place in each nation; the nationality of the target 
of the subpoena; and the extent to which an enforcement action by either 
side can be expected to achieve compliance. 


™ U.S. Attorney.s’ Manual, Title 9, Criminal Resource Manual, Subpoenas, 
hhtp://www.justice.gov/usao/eousa/foia reading room/usain/title9/cr00279.htm. 

The Nova Scotia decision involved two cases. In Re Grand Jury Proceedings (Bank of Nova 
Scotia) . 740 F.2d 817 (Hth Cir. 1984), cert, denied, 469 U.S. 1106 (1985); In Re Grand Jury 
Proceedings (Bank of Nova Scotia) . 691 F.2d 1384 (11th Cir. 1982) cert, denied, 462 U.S. 1119 
(1983). 

See In Re Grand Jury Proceedings the Bank of Nova Scotia . Case No. 740 F.2d 817 (ll"^ Cir. 
1984), at 825 (“Since the ability to obtain evidence is crucial to all criminal justice proceedings, 
courts have repeatedly allowed the grand jury wide discretion in seeking evidence.”); In Re 
Grand Jury Proceedings (Bank of Nova Scotia) . 691 F.2d 1384 (Ilth Cir. 1982), at 1391 
(“[Ajbsent direction from the Legislative and Executive branches of our federal government, we 
are not willing to emasculate the grand jury process whenever a foreign nation attempts to block 
our criminal justice process.”). 

See In Re Grand Jury Proceedings the Bank of Nova Scotia . Case No. 740 F.2d 817 (1 Cir. 
1 984), at 827 (“Where two states have jurisdiction to prescribe and enforce rules of law and the 
rules they may prescribe require inconsistent conduct upon die part of a person, each state is 
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Because the Bank of Nova Scotia case involved an effort by a U.S. 
grand jury to obtain records from a foreign bank that had engaged in 
business within the United States, the Circuit Court opinion focused in 
particular on the issue of bank secrecy laws in the foreign jurisdiction. 
The Court ruled that: 

1. A criminal investigation outweighs bank secrecy, even 
where bank secrecy is a national interest, as bank secrecy 
jurisdictions do not claim absolute secrecy in the interest of 
aiding crime. 

2. The hardship that might be imposed on a bank should not 
be unexpected when a bank avails itself of a foreign 
jurisdiction, 

3. The foreign origin of the documents is not decisive, and the 
location of their disclosure is the United States.’'*^ 

4. U.S. nationals have reduced expectations of privacy in their 
bank accounts compared with citizens of foreign 
jurisdictions.’'*® 

5. Enforcement is consistent with the long and effective 
history of grand juries.’"” 

The Eleventh Circuit’s observations include the following: 

“The interest of American citizens in the privacy of their bank 
records is substantially reduced when balanced against the interests 
of their own government engaged in a criminal investigation .... 

Tn a world where commercial transactions are international in 
scope, conflicts are inevitable. Courts and legislatures should take 
every reasonable precaution to avoid placing individuals in the 
situation [the Bank] finds itself. Yet, this court simply cannot 
acquiesce in the proposition that United States criminal 
investigations must be thwarted whenever there is conflict with the 
interest of other states.’ ... 


required by international law to consider, in good faith, moderating the exercise of its 
enforcement jurisdiction, in the light of such factors as: 

(a) vital national interests of each of the states, 

(b) the extent and the nature of the hardship that inconsistent enforcement actions would impose 
upon the person, 

(c) the extent to which the required conduct is to take place in the territory of the other state, 

(d) the nationality of the person, and 

(e) the extent to which enforcement by action of either state can reasonably be expected to 
achieve compliance with the rule prescribed by that state.”). 

See id. at 827. 

™ Id. at 827-828. 

Id. at 828. 

746 ,, 
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The foreign origin of the subpoenaed documents should not be a 
decisive factor. The nationality of the Bank is Canadian, but its 
presence is pervasive in the United States. ... It cannot expect to 
avail itself of the benefits of doing business here without accepting 
the concomitant obligations.”’"'* 

According to the United States Attorneys’ Manual, the Bank of Nova 
Scotia case allows federal prosecutors to obtain foreign business records 
“even where production of the records would violate the foreign 
country’s secrecy laws.”’"*® 

Because Nova Scotia subpoenas may conflict with foreign laws, 
the Department of Justice has created a special procedure for issuing 
one. Any DOJ attorney wishing to issue a Nova Scotia Subpoena must 
first present a request in writing to the Department of Justice’s Office of 
International Affairs (“OIA”).’ " OIA will then take into account the 
availability of alternate methods of obtaining the records, their 
importance to the investigation, and the need to protect against 
destruction of records located abroad, in deciding whether to support 
issuance of the subpoena.’^' 

Nova Scotia subpoenas, like other grand jury subpoenas, can be 
served on foreign financial institutions if they have a presence in the 
United States.™ Some foreign banks, like UBS and Credit Suisse, 
maintain a branch office in the United States where process can be 
served. Others, like Wegelin & Co., do not have a U.S. presence, 
making it difficult to subject them to a grand jury enforcement 
proceeding in the United States. In cases where the subpoenaed party 
declines to produce the subpoenaed material, DOJ must seek to enforce 
the subpoena. Typically, to enforce a grand jury subpoena, DOJ files a 
petition with a U.S. court asking it to order the subpoenaed party to 
comply or show cause why compliance is not required.’^^ 

(2) John Doe Summons 

The John Doe summons is a tool that the IRS, with the assistance 
of the DOJ Tax Division, can use in civil tax cases to collect information 
about a population of people whose identity is unknown, so long as there 
is evidence showing that the group is likely to have committed a tax- 


In Re Grand jury Proceedings the Bank of Nova Scotia . Case No. 740 F.2d 817 (1 Cir.), 
(8/14/1984), at 828, 829 (citations, footnotes, and attributions omitted). 

U.S. Attorneys’ Manual, Title 9, Criminal Resources Manual, Subpoenas, 
http://wvAv.justice.gov/usao/eousa/foia_reading_room/usam/title9/crmQ0279.htm. 

Id. (“[A]ll federal prosecutors must obtain written approval through OIA before issuing any 
subpoenas to persons or entities in the United States for records located abroad."). 

Id. 

Id. 

Fed.R.Civ.P. 45(g). 
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related offense/^'* In order to issue a John Doe summons, the IRS must 
first obtain the approval of a federal court/^^ 

In order to secure court approval, a John Doe summons must fulfill 
three requirements: 

a. The summons must relate to the investigation of a particular 
person or ascertainable group or class of persons. 

b. The IRS must have a reasonable basis for believing that such 
person or group or class of persons may fail or may have failed 
to comply with any provision of U.S. tax laws. 

c. The information and identities sought to be obtained from 
summoned records must not be readily available from other 

756 

sources. 

The IRS Manual clarifies some of the above requirements. It notes 
that “generally, the common activities or transactions of the group or 
class of persons will directly relate to compliance with the internal 
revenue laws.”^®^ It also explains that a “reasonable basis” for failure to 
comply with the tax laws can be established by showing that the targeted 
group either: (1) “has engaged in or is engaging in a transaction or 
transactions that the Service has determined to be noncompliant with the 
tax laws;” or (2) “has engaged in or is engaging in an activity or course 
of action that is of such a nature that there is a likelihood of 
underreporting or other type of noncompliance with the tax laws.”’^® In 
addition, the IRS Manual explains that “not readily available” means 
both that the IRS cannot obtain the information from public sources, and 
that it cannot obtain the information voluntarily from entities such as 
state or national agencies or business organizations.’^® 


“Special Procedures for John Doe Summonses,” § 25.5.7.5.2. Internal Revenue Manual, 
n 1/22/201 1), http://www.irs.gov/irni/part25/irm_25-005-007.htmI. 

Id. at §25.5,7.5.3. 

Id. 

™ Id. at §25.5.7.5.1. 

Id. at § 25.5.7,5.2, 

Id. at § 25.5.7.5.3. For references to all John Doe summonses issued from 2008 to January 
2014, see “.Tustice Department Asks Court to Authorize Service of a John Doe Summons 
Seeking the Identities of U.S. Clients of R. Allen Stanford’s Investment companies,” Department 
of Justice Press Release (12/2/2009), http;//www.justice.gov/tax/txdv091295.htm; “Justice 
Department Asks Court to Allow IRS to Seek HSBC India Bank Account Records,” Department 
of Justice Press Release (4/7/201 1), http://www.justice.gov/tax/txdvl 1439.htm; “Court 
Authorizes IRS To Seek Records From UBS Relating To U.S Taxpayers With Swiss Bank 
Accounts,” U.S. Attorney Southern District of New York Press Release (1/28/2013), 
http://www.justice.gov/usao/nys/pressreieases/Januaryl3/WegcllnSummonsPR.php; In re the 
Tax Liabilities of John Does ECF Case . (S.D.N.Y.), “Memorandum of Law in support of the 
United States’ Ex Parte Petition for Leave to Serve John Doe Summons,” (1/25/2013) at 18-21, 
http://www .justice. gov/usao/nys/pressreleases/Januar>T3/WegelinSummonsPR/Memo%20of%2 
0Law%20in%20Support%20ot%20Petition.pdf; “Court Authorizes Service of John Doe 
Summons Seeking the Identities of U.S. Taxpayers with Offshore Account at CIBC First 
Caribeean International Bank,” U.S. Department of Justice Press Release (4/30/2013), 
http://www.justice.gov/tax/2013/txdvl3488.htm; “Court Authorizes IRS To Issue Summonses 



290 


171 

The Bank of Nova Scotia principles apply to a civil summons, 
including a John Doe summons, in the same way they apply to a 
criminal subpoena. In addition, the IRS and DOJ can face the same 
difficulties in enforcing compliance with a John Doe summons as with a 
grand jury subpoena. To enforce a John Doe summons, the IRS and 
DOJ must file a petition in federal court asking the court to order the 
subpoenaed party to comply or show cause why compliance is not 
required. The agencies must also serve a copy of the petition on the 
subpoenaed party which, if it has no presence in the United States, can 
be extremely difficult.^*'* Once service is complete, the IRS and DOJ 
must prevail in a court proceeding and obtain a court order directing the 
subpoenaed party to produce the requested materials. 

(3) Prosecution Authority 

In situations where the U.S. Government has sufficient evidence to 
charge an individual or entity with a crime, it has a number of options in 
utilizing its prosecutorial discretion to resolve a case. The government 
may choose to bring an indictment against the suspect and either seek to 
obtain a conviction through trial, or negotiate and accept a plea 
agreement. It may reach a plea agreement with the suspect prior to 
filing any charges. It may also decide not to file any charges due to 
cooperation by the suspect. 

In the corporate context the government has also resolved criminal 
matters through a DefeiTed Prosecution Agreement (“DP A”) or Non- 
Prosecution Agreement (“NPA”). DP As and NPAs have recently been 
employed in civil enforcement actions as well. In general, a DPA refers 
to a situation in which a formal charging document is filed by the 
government and the agreement to resolve the case is filed with an 
appropriate court, whereas an NPA is typically an agreement strictly 
between the two parties to the case.’®' The Department of Justice 
generally considers DPAs and NPAs as an important tool for resolving 
corporate wrongdoing. The U.S. Attorneys’ Manual, under a section 
entitled, “General Considerations of Corporate Liability,” states: “Non- 
prosecution and deferred prosecution agreements, for example, occupy 
an important middle ground between declining prosecution and 


For Records Relating To U.S Taxpayers With Offshore Bank Accounts,” U.S. Attorney Southern 
District of New York Press Release (1 1/12/2013), http://www.justice.gov/usao/nys/ 
pressreleases/Novemberl3/JohnDoeSummonsesPR.php?print=l. 

“Explanation of Proposed Protocol to the Income Tax Treaty Between the United States and 
Switzerland,” Joint Committee on Taxation (5/20/2011), No. JCX-32-i 1, at 24, 
https://www.jct.gov/publications.html?func=startdown&id=3791. 

See U.S. Attorneys’ Manual, Title 9, Criminal Resources Manual, Selection and Use of 
Monitors in Deferred Prosecution Agreements and Non-Prosecution Agreements with 
Corporations, §163, at footnote 2, http://w'ww.justice.gov/usao/eousa/foia_reading_ 
room/usam/title9/crm00 1 63.htm#FN2. 
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obtaining the conviction of a corporation.”^®^ The Manual further notes 
that NPAs and DPAs can be particularly appropriate for situations in 
which “the collateral consequences of a corporate conviction for 
innocent third parties would be significant.”^®^ 

In instances where it chooses a pre- or post-indictment settlement 
with a suspect, the government has broad authority to fashion a 
settlement of the charges. The U.S. Attorneys’ Manual provides certain 
goals for these settlements. It states: 

“Under appropriate circumstances, a deferred prosecution or non- 
prosecution agreement can help restore the integrity of a 
company’s operations and preserve the financial viability of a 
corporation that has engaged in criminal conduct, while preserving 
the government's ability to prosecute a recalcitrant corporation that 
materially breaches the agreement.”^®'* 

The Manual does not provide any instructions for the specific 
content of these agreements or other types of settlements. Instead, the 
overall principles of corporate prosecution suggest that a prosecutor 
should weigh several factors including the effects on the public and 
future deterrence in using the prosecutor’s discretion to craft a DPA, 
NPA, or other settlement agreement appropriate to each case.^®^ 

With respect to banks that facilitate tax evasion by U.S. taxpayers, 
the U.S. Government may employ negotiated agreements or settlements 
to secure an acknowledgement of guilt and impose sanctions on the bank 
and, as a condition of the agreement, require the bank to provide the 
names and account information of U.S. clients who used the bank’s 
services and facilities to evade U.S. taxes. 

As information supplied by individuals participating in the IRS 
Offshore Voluntary Disclosure Program, and from other sources, 
provides the United States with more evidence of how particular banks 
aided and abetted tax evasion by U.S. taxpayers, the use of negotiated 
agreements or settlements offer prosecutorial options to resolve cases. 
This tool has already been employed in different ways by DOJ in its 


^ U.S. Attorneys’ Manual, Title 9, Criminal Resources Manual, Principles of Federal 
Prosecution of Business Organizations, § 9-28.200, 

http;//wAvw .justice. gov/usao/eousa/foia_reading_room/usam/titIe9/28mcrm.htm#9-28. 200. 

Id. at § 9-28.1000 Collateral Consequences. 

Id. 

Sec generally id. Additionally, court accommodation of DPAs appears to be very broad. One 
of the few circumstances in which a judge did not go along with a DPA was because the terms of 
the agreement that the goveniment agreed to were too weak in the opinion of the court. E.g. 

SEC V. Citigroup . Case No. 11 Civ. 7387 (JSR) (SD NY.), Opinion and Order (1 1/28/2011); 

SEC V. Bear. Steams et al . Case No. 03 Civ. 2937 (WHP) (SD NY.), Order (3/15/2010). 
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efforts to identify and prosecute U.S. tax evaders and the banks that 
aided and abetted them.’®^ 

(4) Treaty-based Solutions 

(a) Mutual Legal Assistance T reaties 

In general, Mutual Legal Assistance Treaties (“MLATs”) enable 
treaty partners to exchange information to assist criminal proceedings 
and related matters7®^ MLATs are negotiated on behalf of the United 
States by the U.S. Department of State in cooperation with the U.S. 
Department of Justice.’®* The State Department has explained that 
MLATs “can be extremely useful as a means of obtaining banking and 
other financial records from our treaty partners.”’®^ However, the 
Department of Justice U.S. Attorneys’ Manual notes that “several 
[MLATs] have only limited coverage, at best, for tax offenses.””® 
MLATs typically establish the parameters for the signatory countries to 
cooperate in criminal investigations and prosecutions. When using this 
mechanism to respond to tax information requests, the signatory country 
agrees to provide tax information only in criminal tax matters. That 
approach may severely restrict the MLAT’s usefulness to the United 
States, since most U.S. tax matters are handled in civil rather than 
criminal proceedings. 

The 1973 MLAT with Switzerland is one of the treaties with 
minimal tax coverage. According to the Department of Justice, the Swiss 
MLAT excludes “tax and similar fiscal offenses from its scope except in 
cases of organized crime.””' The Swiss do allow DOJ to obtain 
information about some tax cases through supplemental domestic laws 
called domestic mutual assistance statutes, but these laws are limited to 
cases involving “tax fraud” which has historically been a very strict 
standard in Swiss law that does not correspond to felony tax crimes 
under U.S. law or to most U.S. civil tax cases.’” 


DOJ and IRS used a DPA and John Doe summons to obtain infonnation for about 4,700 
Swiss accounts, including the aecountholders’ names, from UBS. In contrast, approximately 
four years later, when Wegelin & Co. pled guilty, DOJ accepted its guilty plea without obtaining 
a single client name that could be used to seek unpaid taxes from the U.S. clients that used the 
bank to escape their lax obligations. 

“2012 INCSR: Treaties and Agreements,” U.S. Department of State, (3/7/2012), 
http ;//www. state. gov/j/inl/ris/nrcrpt/2012/vol2/l 84n0.htm. 

Id. 

Id. 

™ DOJ Criminal Tax Manual, Obtaining Foreign Evidence and Other Types of Assistance for 
Criminal Tax Cases (June 2001), § 41.02, 
http://www.justice.gOv/tax/readingrooni/2001ctm/4Ictax.htm. 
at§41.02[3]. 

Id. The footnote gives an example that a false tax return, considered fraudulent in the United 
States, would not be considered tax fraud in Switzerland. Id. 
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(b) Tax Treaties 

In addition to MLATs, as explained earlier, the IRS and DOJ may 
make use of Tax Information Exchange Agreements (TIEAs) and tax 
treaties between the United States and foreign jurisdictions. These 
negotiated agreements include provisions specifically focused on 
providing mutual exchanges of information related to civil and criminal 
tax cases.’’^ These agreements can be negotiated by the U.S. Treasury 
Department or incorporated into treaties requiring the advice and 
consent of the Senate. They generally allow information requests to be 
made by the “Competent Authority” for tax matters in each 
jurisdiction.^^'* 

The United States and Switzerland have signed a 1996 Tax 
Convention which, in Article 26, authorizes the exchange of information 
for the prevention of “tax fraud or the like.”’’^ This “tax fraud or the 
like” standard is defined in Swiss law to mean fraudulent conduct that 
causes or is intended to cause an illegal and substantial reduction in the 
amount of the tax paid.™ 

In order to make a treaty request under Article 26, DOJ requires a 
procedure involving multiple parties. First, the DOJ attorney seeking to 
make the treaty request must contact an exchange analyst on the DOJ 
exchange of information team.’’^ After consulting, the attorney, who is 
typically the investigator or prosecutor in charge of the case, must draft a 
formal request to be sent to the exchange analyst or an IRS 
representative for review.^^* After review and approval, the request 


™ Id. at§41.04[2]. 

Id. Sec also “Explanation of Proposed Protocol to the Income Tax Treaty Between the United 
States and Switzerland,” Joint Committee on Taxation (5/20/2011) JCX-32-1 1, at 6-7, 
https://ww'w,jct.gov/publications.html?func=startdown&id=3791. 

“Convention between the United States of America and the Swiss Confederation for the 
Avoidance of Double Taxation witii respect to Taxes on Income,” (signed 10/2/1996) 

(hereinafter “United States-Switzerland Tax Convention”), reprinted in a Message from the 
President of the United States to the U.S. Senate transmitting the Convention and a related 
Protocol, Treaty Doc. 105-8 (6/25/1997), http://ww'w.irs.gov/pub/irs-trty/swiss.pdf. 

See Chapter II. See also “Explanation of Proposed Protocol to the Income Tax Treaty 
Between the United States and Switzerland,” Joint Committee on Taxation (5/20/2011), No. 
JCX-32-11, at 23, https://www.jct.gov/publications.html?ftinc=startdown&id-3791. 

2001 DOJ Criminal Tax Manual, Obtaining Foreign Evidence and Other Types of Assistance 
for Criminal Tax Cases (June 2001), § 41.04[8], 
http ://www.j ustice. go v/tax/readingroom/200 1 ctm/41 ctax.htm. 

Id. A standard request under the 1 996 treaty requires the following: 

a. The taxpayer’s (defendant’s) name and address, and, if applicable, social security 
number, place and date of birth, and whether the taxpayer is a citizen of the United States; 

b. The names and addresses of pertinent entities affiliated with the taxpayer and the nature 
of such affiliations; 

c. A brief resume of the case with particular reference to the tax issues; 

d. A detailed statement of the information sought and why it is needed; 

e. A statement of the efforts made to secure the desired information prior to the request and 
why the efforts were not successful (including comment on any relevant data supplied by the 
taxpayer and the reasons for considering such data inadequate); 
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must be formalized and then sent to the foreign Competent Authority for 
execution/’’ 

The DOJ Criminal Tax Manual notes that the use of tax treaty 
requests has been limited in some civil law jurisdictions because 
officials in those jurisdictions “balk at executing tax treaty requests in 
criminal tax cases, especially those arising from grand jury 
investigations.”’*’ The manual also notes that some countries “will not 
obtain and provide financial information, such as bank records, because 
of bank secrecy laws,”’*’ Additionally, tax treaty agreements generally 
ask the United States to provide the names of the accountholders in any 
request for bank information, further limiting their usefulness in a bank 
secrecy jurisdiction such as Switzerland, where learning the identities of 
the accountholders is often the most critical and difficult step.’*’ 

Even in instances where there is substantial evidence of tax fraud, 
the Swiss allow bank clients whose account information is covered by a 
treaty request to sue in Swiss court to prevent their account information 
from being released to the United States. In one instance in January 
2014, a U.S. treaty request for client names and account information 
from Bank Julius Baer, a Swiss bank, was challenged by one of the 
affected clients. The Swiss Administrative Court rejected the U.S. 
request, which lacked specific client names, holding that the U.S. 
request was too close to a “fishing expedition.”’*’ The Swiss court held 
that an indictment against Julius Baer employees for assisting with tax 
evasion did not set forth conduct sufficient to meet the 1996 treaty’s tax 


f. If the records of a foreign affiliate of the taxpayer are to be examined, the name and 
address of the custodian of the records and a document authorizing the custodian to permit the 
examination or an explanation as to why the authorization was not obtained; 

g. All pertinent names, addresses, leads, and other information that may be helpful in 
complying with the request; and 

h. Requests for bank account information should specify the branch. 

To the extent known, the following information should also be transmitted with the request: 

i. Date upon which a response is required (e.g., for statute of limitations purposes) or any 
other facts indicating the urgency of the information; 

j. Information concerning the importance of the case and any other facts which make the 
case unusual or worthy of preferential treatment; and 

k. The taxable years and approximate tax liability or additional income involved. 

Generally, each treaty partner appoints a representative, called the Competent Authority, to 

resolve issues and disputes arising from their tax treaty; the U.S. Competent Authority is a senior 
IRS official. 

™ Id. at§41,04[n]. 

™' Id. 

™Ud. at§41.04[8]. 

1/8/2014 “Julius Baer: IRS request for administrative a.ssistance not sufficient for the 
disclosure of client data” Press Release Tribunal Administrative Federal (1/8/2014) 
http://bccctaxwatch.ch/f.php?id=764. 
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fraud or the like standard, which must be met for the production of client 

784 

names. 

In 2009, as explained earlier, the U.S. and Swiss Governments 
negotiated a protocol to the 1 996 tax treaty that broadened the standard 
for information that may be provided through a treaty request, and 
opened the door to more requests for information related to a specified 
group of unnamed taxpayers, such as those with undeclared accounts at 
a named bank. As discussed below, however, there are still limitations 
in the revised treaty. In particular, the new standard is uncertain because 
of the presence of language about “fishing expeditions” in combination 
with a relevance standard, and even where information can be requested, 
the new protocol cannot be applied to obtain client names or account 
information if that information does not relate to a date beginning on or 
after September 23, 2009,’®^ 

(c) Extradition Treaties 

The United States and Switzerland also have an extradition treaty, 
which was signed in 1990, and updated in 1997.’*^ Extradition is the 
official process used when one country seeks the transfer of a suspected 
or convicted criminal from another country to stand trial or accept 
punishment for wrongdoing. The U.S. -Swiss treaty contains two 
exceptions that limit its usefulness in the ongoing U.S. investigations of 
U.S. clients and Swiss banks engaged in tax evasion. 

The first exception relates to tax offenses. Article 3 of the U.S.- 
Swiss treaty states that a treaty partner “may deny extradition for acts 
which ... are intended exclusively to reduce taxes or duties.”^*^ The 
official Letter of Transmittal to the U.S. Senate seeking ratification of 
the 1 997 treaty explains further; 

“Article 3(3) provides that the executive authority of the Requested 
State may refuse extradition for acts which ... are intended 
exclusively to reduce taxes or duties .... The provisions . . . were 
included in the Treaty because Swiss law for the most part 

“Julius Baer: IRS reque.st for administrative assistance not sufficient for the disclosure of 
client data,*’ Press Release Tribunal Administrative Federal (1/8/2014), 
http://ww\v.bvger.ch/index.html?lang=en; 

“U.S. Tax Evasion Case Touches Julius Baer” New York Times . David Jolly, (10/12/201 1), 
http://deaibook.nytimes.com/201 1/10/12/u-s-tax-evasion-case-touches-juliu.s- 
baer/?_php-true&_type=biogs&__r=0. 

“Department of the Treasury Technical Explanation of the Protocol Signed at Washington 
On September 23, 2009 Amending The Convention Between the United States Of America and 
the Swiss Confederation for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion with Respect to Taxes on Income, Signed at Washington on October 2, 1996, as 
Amended by the Protocol Signed on October 2, 1996,” Department of the Treasury, 
http://www.treasury.gOv/resource-center/tax-policy/treaties/Documents/TreasTechExp-2009- 
Protocol-Switzerland-Tax-Treaty.pdf 

See “Switzerland International Extradition Treaty with the United States,” (9/10/1997) . 

Id. at Article 3.3(b). 
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prohibits extradition for purely fiscal or tax offenses. This 

provision would not be used to shield from extradition underlying 

criminal conduct, such as fraud, embezzlement, or falsification of 

public documents, if that conduct is otherwise extraditable.”^** 

While Article 3 does not prohibit the extradition of defendants 
facing criminal tax charges in the United States, it gives the Swiss 
discretion to allow or deny U.S. extradition requests for such defendants, 
unless the United States can also establish additional “underlying 
criminal conduct” such as fraud or falsification of a public document. 

The second treaty exception relates to the principle asserted by 
some countries to protect their nationals from extradition. While the 
U.S. -Swiss extradition treaty does not bar such extraditions, Article 8 
allows a treaty partner to deny an extradition request for one of its 
nationals if the treaty partner is itself willing to prosecute that person: 

“Extradition of Nationals 

1 . The Requested State shall not decline to extradite because the 
person sought is a national of the Requested State unless it has 
jurisdiction to prosecute that person for the acts for which 
extradition is souglit. 

2. If extradition is not granted pursuant to paragraph 1, the 
Requested State shall, at the request of the Requesting State, 
submit the case to its competent authorities for the purpose of 
prosecution. For this purpose, documents and evidence relating 
to the offense shall be submitted without charge to the 
Requested State. The Requesting State shall be informed of the 
result of its request.”’*’ 

Since Switzerland generally does not treat tax evasion as a criminal 
offense, it may not meet the requirements of Article 8 that it have 
“jurisdiction to prosecute” the person subject to an extradition request 
and, if extradition were denied and a U.S. request were made, it would, 
in fact, conduct the prosecution. In any event, in the case of Swiss 
defendants accused of facilitating U.S. tax evasion, the Article 3 
exception for extradition requests involving tax offenses would likely 
take precedence over the Article 8 exception. 

To date, the U.S. Department of Justice has not made public any 
extradition requests made in connection with its investigation of Swiss 
banks suspected of facilitating U.S. tax evasion, even though it has 
indicted over two dozen Swiss banking and other professionals, most of 
whom have avoided trial for years by remaining in Switzerland. The 


™ld. 

Id. at Article 8(a). 
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United States has not said whether it has tested how Switzerland would 
exercise its discretion under the extradition treaty in the context of Swiss 
bankers charged with aiding and abetting U.S. tax evasion. 

B. DOJ and IRS Enforcement Efforts, 2009 - 2013 

Before the United States can investigate or prosecute U.S. 
taxpayers suspected of evading U.S. taxes by hiding assets in undeclared 
accounts, or examine the banks suspected of helping them, it must obtain 
the names of the U.S. taxpayers who opened the accounts. In the case of 
banks located in Switzerland, despite available U.S. and foreign based 
tools to obtain that information, and despite the United States’ success in 
obtaining U.S. client information in the UBS case, DOJ and the IRS 
have not obtained similar information from the 1 4 other Swiss banks 
under investigation for the last four years. Instead, the U.S. 

Government, through DOJ and the IRS, has engaged in prolonged 
negotiations with the Swiss Government regarding the conditions under 
which U.S. client names and information might be provided. To date, 
the end result of those negotiations has been that the United States 
gained access to only a tiny percentage of the names of the tens of 
thousands of U.S. customers with undeclared Swiss accounts. Allowing 
those U.S. accountholders to escape accountability not only excuses 
their wrongdoing, but denies the U.S. treasury unpaid taxes on the 
billions of dollars in their hidden accounts. 

Since 2009, DOJ has chosen either not to employ or not to enforce 
U.S. -based authorities, including Nova Scotia subpoenas and John Doe 
summonses, against the 14 Swiss banks being investigated for 
misconduct. Instead, in consultation with the Swiss, in 2013, DOJ 
announced a new program that, while not applicable to the 14 banks 
under investigation for facilitating tax evasion, enables the vast majority 
of other Swiss banks to obtain non-prosecution agreements or non-target 
letters from the United States in exchange for supplying DOJ with 
certain account information. That program, however, does not require 
any Swiss bank to disclose the name of any U.S. customers, even those 
with undeclared Swiss accounts. 

Instead, each bank that obtains a non-prosecution agreement must 
provide to DOJ certain aggregate account data, information about 
employees who handled undeclared accounts, and account-specific 
information about where funds were transferred from closed accounts in 
a process overseen by Swiss regulators and Swiss courts. The program 
allows the Swiss banks to limit that information to accounts opened after 
August 2008. DOJ investigators must then sort through any information 
provided to fashion client account information requests subject to treaty 
procedures that are also under the control of Swiss regulators and Swiss 
courts. Requests under the 1996 treaty must meet the difficult tax fraud 
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or the like standard. Requests under the 2009 revised treaty, once 
ratified, are limited to accounts open after September 2009. 

Both the August 2008 and September 2009 dates may exclude tens 
of thousands of undeclared Swiss accounts opened by U.S. customers, 
many of which were closed in the immediate aftermath of the UBS 
scandal in July 2008. For those closed accounts, DOJ will have to use 
the older and more restrictive treaty process that, to date, has yielded 
few client names and little account information. In fact, under the 1 996 
treaty, the only time that the United States has successfully obtained a 
large number of client names was during the UBS prosecution, when 
DOJ employed U.S. -based tools to leverage the cooperation of Swiss 
authorities. 

Moreover, the Swiss Government may claim an implied 
understanding that DOJ will not attempt to use U.S. -based tools such as 
Nova Scotia subpoenas or John Doe summons to obtain information 
from either the banks going through the DOJ program or from the 14 
banks currently under investigation by DOJ. That claim of an 
understanding, if shared by the United States, would require DOJ to give 
up use of U.S.-based authorities, remedies, and courts to obtain U.S. 
client names and account information from the Swiss banks that serviced 
those accounts. Given Swiss reluctance to disclose client-specific 
information, it might also doom the effort of the United States to hold 
accountable the U.S. tax evaders and tax haven banks that conspired to 
defraud the U.S. public out of tax revenues owed on billions of dollars in 
hidden offshore assets. 

(1) Initial U.S. Enforcement Actions 

As explained earlier, in the UBS case, the U.S. Government 
successfully overcame numerous obstacles posed by Swiss bank secrecy 
and data protection laws and obtained U.S. client names and information 
for about 4,700 Swiss accounts at UBS. They included approximately 
250 accounts with U.S. client names obtained through the UBS Deferred 
Prosecution Agreement and approximately 4,450 accounts with U.S. 
client names obtained through the UBS John Doe summons settlement. 
Those results were viewed as a significant breakthrough in U.S. efforts 
to overcome Swiss bank secrecy laws, data protection laws, and the 
practices of Swiss financial institutions. 

After the UBS settlement, the issue confronting the U.S. 
Government was how it would approach the larger task of securing the 
names and account information of the thousands of other U.S. clients 
that used hidden accounts at other banks in Switzerland and elsewhere to 
evade their U.S. tax obligations, and how it would handle the 
prosecution of the banks that aided them. 
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In July of 2008 and March of 2009, this Subcommittee held 
hearings on the problem of tax haven banks and the difficulties with 
obtaining the names and account information of U.S. citizens who used 
accounts at those banks to evade U.S. taxes. At those hearings, the 
Subcommittee Chairman, Senator Carl Levin, articulated the problem 
confronting the DOJ and the IRS: 

“Right now, tax haven banks and tax haven governments dress up 
their secrecy laws and banking practices with phrases like 
‘financial privacy’ and ‘wealth management.’ But secrecy breeds 
tax evasion. And secrecy hides not only the wrongdoers, but also 
those who aid and abet the wrongdoing.’’’’” 

“Too many countries are using our treaties as a shield to deny us 
tax information instead of using those treaties as a sword to expose 
tax cheats as was intended. The result is a cynical charade in 
which tax havens like Switzerland try to have it both ways - 
claiming to be a cooperative partner in the international fight 
against tax abuse, while providing a safe haven and promising 
ironclad secrecy laws for tax evaders. ... We cannot rely on our 
tax treaties with secrecy tax havens to protect us from offshore tax 
abuse. We have to rely on our own laws instead, and we need to 
strengthen those laws if we want to put an end to offshore tax 
haven abuses against Uncle Sam and against honest, taxpaying 
Americans.””' 

Representatives from DOJ and the IRS who testified at the hearing 
agreed. They described the importance of obtaining the names of the 
offshore accountholders as well as the many obstacles erected by 
offshore secrecy jurisdictions like Switzerland, which had a strong 
tradition of bank secrecy, enacted strict laws to enforce that tradition, 
and did not view tax evasion as a criminal or even serious civil offense. 
Testifying before the Subcommittee in 2008, when discussing accounts 
that were not disclosed to the United States under the Qualified 
Intermediary Program, IRS Commissioner Douglas Shulman observed: 
“My comment is that the idea of getting a line of sight to the people who 
own and control these accounts is the whole game.””’ 

The government witnesses at the hearings used forceful language 
when describing how they planned to proceed, recognizing that they 
would be dealing with jurisdictions that were unsympathetic and in some 


“Tax Haven Banks and U.S. Tax Compliance,” hearing before the Permanent Subcommittee 
on Investigations, S. Hrg. 110-614 (July 17 and 25, 2008), at 7. 

‘Tax Haven Banks and U.S. Tax Compliance: Obtaining the Names of U.S. Clients with 
Swiss Accounts,” hearing before the Permanent Subcommittee on Investigations, S. Hrg. 1 1 1-30 
^March 4, 2009), at 6. 

“Tax Haven Banks and U.S. Tax Compliance,” hearing before the Permanent Subcommittee 
on Investigations, S, Hrg. 1 10-614 (July 17 and 25, 2008), at 19. 
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cases opposed to the U.S. effort to secure client account information 
about U.S. tax evaders. The witnesses were clear that they intended to 
make use of U.S. -based authorities and the full power of American 
courts to obtain the names of people who were evading U.S. taxes. 

Associate Attorney General Kevin O’Connor, told the 
Subcommittee: 

“Critical to every investigation of offshore activity is the ability to 
obtain evidence from a foreign country. In addition to traditional 
letters rogatory, information can be requested through tax treaties 
or tax information exchange agreements in both civil and criminal 
cases, and through Mutual Legal Assistance Treaties — otherwise 
known as MLATs — in criminal cases. Unfortunately, we do not 
have cooperative agreements with every country. Moreover, not 
all cooperative agreements cover both civil and criminal matters. 
On occasion, MLATs exclude outright tax crimes altogether, while 
other MLATs and tax treaties are limited to particular instances in 
which we can allege specific kinds of fraud. 

“In such circumstances, however, we will not be deterred. We will 
pursue other formal and informal methods of obtaining the foreign 
evidence we seek. This includes the use of John Doe summonses 
as well as Grand Jury subpoenas.”’’^ 

Mr. O’Connor later emphasized the point that the Department of 
Justice would not hesitate to use the U.S. -based authorities available to 
it: 


“So we find that each country is different, but we are very creative 
in exploring different avenues. If we run into a dead end with a 
MLAT, we will pursue those documents through the tax treaty. 
And again, as [IRS] Commissioner Shulman said, if we have to go 
all the way down to using a Grand Jury subpoena or a John Doe 
summons, we will do that as well.’’™ 

In the March 2009 Subcommittee hearing, held to address the issue 
of how the government planned to obtain the names of tax evaders irom 
UBS and Swiss banks in general, John DiCicco, Acting Assistant 
Attorney General for the Tax Division of the Department of Justice, 
stated that DOJ would use the U.S. authorities available to it to achieve 
its goals: 

“Senator LEVIN. How big a barrier are secrecy laws to tax 
investigations by the United States? 


793 

794 


Id. at 15. 
Id. at 21. 
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Mr. DICICCO. I think they are a significant barrier, but what I 
would say about the UBS matter, the approach that we are taking is 
this is a dispute between the United States and UBS. We are not 
going head to head with the Swiss Government, but UBS which, as 
the Chairman has pointed out, came into this country, systemically 
violated its laws, subjected itself to the jurisdiction of U.S. courts, 
and we are using U.S. remedies to get the information that we 
believe we are entitled to.”’^^ 

Through their actions in the UBS case and their statements at the 
hearings, the DOJ and IRS representatives articulated an agenda for 
combating offshore tax evasion and a plan for achieving it. It included 
using U.S. authorities and remedies to: 

- Obtain client name and account information from the offshore 
banks; 

- Recover taxes owed and the interest and penalties due for 
failing to pay those taxes; and 

- Prosecute the institutions that aided and abetted U.S. tax 
evasion. 

After the hearings in 2008 and 2009, the United States initiated 
criminal investigations into the activities of a number of banks that 
operated in Switzerland and were suspected of facilitating U.S. tax 
evasion. Since 2009, 14 banks that are either headquartered or have 
branches in Switzerland have been placed under investigation by DOJ 
for aiding and abetting tax evasion by U.S. customers, among other acts 
of suspected wrongdoing. Grand Juries were empaneled to investigate a 
number of those banks, and Nova Scotia subpoenas were issued for the 
production of information related to U.S. clients with Swiss accounts. 

In addition, since 2008, DOJ has also indicted over two dozen 
Swiss bankers and other Swiss professionals suspected of aiding and 
abetting U.S. tax evasion. The majority of these defendants were from 
UBS,^’*’ but also included professionals Ifom Credit Suisse and Bank 
Frey. 


As noted in an earlier chapter, the Credit Suisse indictment 
involved seven bankers. The February 201 1 initial indictment named 


“Tax Haven Banks and U.S. Tax Compliance: Obtaining the Names of U.S. Clients with 
Swiss Accounts,” hearing before the Permanent Subcommittee on Investigations, S. Hrg. 1 11-30 
(March 4, 2009), at 1 9. 

See ''Offshore Tax-Avoidance and IRS Compliance Efforts,” prepared by IRS, (1/15/2014), 
http://www.irs.gov/uac/Offshore-Tax-Avoidancc-and-IRS-Compliance-EfForts. 
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four Credit Suisse bankers;™^ the July 201 1 superseding indictment 
named three more, including the head of the SALN desk in 
Switzerland.^^® The indictment also named a Swiss corporate service 
provider who was a former Credit Suisse employee, set up his own firm, 
and helped U.S. customers form offshore shell entities to hold their 
Swiss accounts at Credit Suisse.™’ The indictment accused the Credit 
Suisse bankers of participating in an ongoing conspiracy to defraud the 
U.S. Government of tax revenue. The indictment attributed to the 
bankers a variety of misconduct, including making false statements to 
the Federal Reserve Bank of New York and IRS, providing cash to U.S. 
customers as withdrawals from their undeclared Swiss accounts, 
soliciting U.S. customers by promising that Swiss bank secrecy would 
allow them to conceal ownership of their assets, and, in some cases, 
destroying documents present in the United States that detailed the 
undeclared bank accounts. Also in July 201 1, Credit Suisse disclosed 
publicly that it had received a target letter from the Department of 
Justice indicating that it was the subject of a criminal investigation into 
how Swiss banks facilitated U.S. tax evasion. 

In 2012, as mentioned earlier, DOJ indicted Wegelin & Co., the 
only Swiss bank to have been indicted since UBS.®”' Wegelin was 
charged with conspiring with more than 100 U.S. taxpayers, from 2002 
to 2011, to conceal at least $1.2 billion in assets in undeclared Swiss 
accounts at the bank and defraud the United States of the tax revenues 
owed on those assets.®®^ In 2013, Wegelin pled guilty, forfeiting $32 
million that had been frozen in its U.S. accounts and paying fines and 
restitution of $42 million for a total of $74 million.®® The bank also 
disbanded, selling key units to other Swiss financial institutions.®®'* The 
United States accepted the guilty plea, but failed to secure a single U.S. 

United States v. Marco Parenti Adami et al. . Case No. 1:1 1-CR-95 (E.D. Virginia) Indictment 
(2/23/2011). 

™ United States v, Walder et al. Case No. 1:11 -CR-95 (E.D. Virginia) Indictment (7/21/201 ) ). 

See indictment of Josef Doerig. included in United States v. Walder et al. Case No. 1:11 - 
CR-95 (E.D. Virginia) Indictment (7/21/2011). 

“Update on US Department of Justice Investigation,” Credit Suisse Press Release 
(7/15/2011), https://www.credit-suisse.com/news/en/media_release.jsp?ns=41815. A target 
letter is only sent to “a person as to whom the prosecutor or the Grand jury has substantial 
evidence linking him or her to the commission of a crime and who, in the judgment of the 
prosecutor, is a putative defendant.” U.S. Attorneys* Manual, Title 9, Advice of ‘Rights* of 
Grand Jury Witnesses, § 9-11.151, 

http://www.justice.gOv/usao/eousa/foia_reading_rooin/usam/title9/l lmcrm.htm#9-l 1.151; U.S. 
Attorneys’ Manual, Title 9, Notification of Targets, § 9-1 1.153, 

http://www.justice.g0v/usao/eousa/foia_reading_room/usam/title9/llmcrm.htm#9-l 1.153. 

1/3/2013 “Swiss Bank Pleads Guilty In Manhattan Federal Court To Conspiracy To Evade 
Taxes,” Department of Justice Press Release, 

http://www.justice.gov/usao/nys/pressreleases/Januaiyl3/WegelinPleaPR,php?print=l, 

United States v. Wegelin & Co. . Case No. 12-CR-02 (SDNY), Indictment (2/1/2012), 1[12, 

United States v. Wegelin & Co.. Case No. 12-CR-02 (SONY), Plea (1/3/2013), 
http://www.justice.gov/usao/nys/ptessreleases/Januaryl3/Wege!inSummonsPR/Exhibit%20D%2 
0Wegelin%20Guilty%20Plea%20Transcript.pdf. 

See, e.g,, “Swiss bank Wegelin to close after US tax evasion fine,” BBC (1/4/2013), 
http://www.bbc. CO. uk/news/business-20907359?print^^true. 
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client name from the bank to enable it to begin collecting the unpaid 
taxes. 


While DOJ pursued these criminal investigations and prosecutions, 
the IRS established an Offshore Voluntary Disclosure Program which 
offered U.S. taxpayers the opportunity to disclose offshore accounts that 
they had not previously reported, despite the legal obligation to do so, 
and pay taxes, interest, and penalties using a reduced penalty rate. Since 
2009, over 43,000 U.S. taxpayers have participated in the program and, 
to date, remitted over $6 billion.***^ 

(2) Initial Swiss Reaction to U.S. Enforcement Efforts 

Actions taken by DOJ and the IRS to obtain U.S. client names and 
account information and to prosecute Swiss banks and banking 
professionals suspected of facilitating U.S. tax evasion initially had a 
significant impact on Switzerland and the Swiss banking community. 
Many Swiss banks, for the first time, began to focus on the tax status of 
U.S. -linked accounts in Switzerland, and in some instances initiated 
efforts to significantly reduce or completely exit their U.S. cross border 
business. Credit Suisse, for example, initiated a series of so-called “Exit 
Projects,” described above.*®* 

In 2009, as explained earlier, the Swiss Government reversed 
decades of policy and adopted the OECD standard for tax information 
exchange in order to avoid being blacklisted as an uncooperative tax 
haven. The Swiss also negotiated amendments to its tax treaty with 
the United States, and the Swiss Parliament enacted legislation related to 
the amended treaty, which established a less restrictive standard for the 
production of client account information in response to treaty requests. 
At the same time, the treaty’s overall scope remained in doubt due to its 
provision barring “fishing expeditions,” and the Swiss position that the 
new treaty standard could not be applied to accounts closed before 
September 2009.*®* 

The Swiss Government also continued to intervene in the DOJ 
criminal investigations of Swiss banks suspected of aiding and abetting 
U.S. tax evasion. Even though the investigations were of largely private 
entities, Swiss regulators took control of the document production 
process, prohibiting Swiss banks from producing documents directly to 
DOJ.*®® DOJ acquiesced in the Swiss Government’s funneling all bank 
document productions through the Swiss regulators. In addition, the 
Swiss initiated talks with the IRS and later DOJ about crafting a global 


For more information, see Chapter It, Offshore Voluntary Disclosure Program. 
See Chapter III, Exit Projects. 

See Chapter II, Switzerland. 

See Chapter II, U.S. -Swiss Tax Treaty. 

Subcommittee briefing by Credit Suisse (l/16/2014)(Agnes Rcicke). 
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settlement with the U.S. Government that would resolve the conditions 
under which client names and information might be provided, and how 
DOJ would handle the investigation and prosecution of Swiss banks 
beyond UBS. 

A key Swiss objective was to ensure that client-specific disclosures 
complied with Swiss secrecy laws, and to prevent the United States from 
applying the less restrictive disclosure standard agreed to in the 2009 
amendments to the U.S. -Swiss tax treaty to older accounts subject to 
investigation. The Swiss took the position that the less restrictive 
disclosure standard could not be given retroactive effect and so could 
apply only to accounts in existence after the treaty’s signature date in 
September 2009. In the words of Switzerland’s President, Eveline 
Widmer-Schlumpf, “It is important for us to let the past be the past.”®'® 

The Swiss objectives were in direct conflict with a primaiy 
objective of the U.S. prosecutors, which was to obtain the names and 
account information of the U.S. taxpayers who, for many years prior to 
2009, used Swiss bank accounts to evade their U.S. tax obligations. The 
United States wanted the U.S. client names not only to hold them 
accountable for tax evasion, but also to collect unpaid taxes on the 
billions of dollars hidden offshore. The U.S. -Swiss conflict over 
disclosing U.S. client names became a primary focus of the DOJ-Swiss 
negotiations over the next two years. 

(3) Slowdown of U.S. Enforcement Efforts 

In the spring of 201 1, the Swiss approached the U.S. Government 
about negotiating a global process for resolving DOJ’s investigations 
and prosecutions of Swiss banks. Employing its laws and regulatory 
authorities, the Swiss Government effectively took control of the 
transfer of virtually all information requested by DOJ from the Swiss 
banks under investigation. The Swiss Government prohibited all Swiss 
banks from providing documents directly to the United States, and 
instead required the documents to be provided first to Swiss regulators 
who then decided what to provide to the United States.®" 

Instead of turning to the U.S. remedies available to it to obtain that 
information directly from some of the Swiss banks, as it had in the UBS 
case, DOJ acceded to the Swiss action, essentially reducing what had 
been a series of criminal investigations into a prolonged international 
negotiation. In addition, there may have been an implicit understanding 
that DOJ would hold off on enforcement actions during the negotiating 


“Switzerland to Allow Its Banks to Disclose Hidden Client Accounts,” New York Times . 
Lynnley Browning and Julia Werdigier (5./29/2013), 

http://dealbook.nytimes.com/20I3/05/29/swiss-officials-to-aUow-banks-tO'Sidestep-secrecy- 

laws/. 

^ ^ Subcommittee briefing by Credit Suisse (1/1 6/201 4)(Agnes Reicke). 
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process.*'^ The result was that the DOJ investigative and prosecutorial 
efforts slowed and ground almost to a halt. During the negotiations that 
ensued, deadlines that DOJ had set for Swiss bank compliance with U.S. 
document requests passed and went unenforced. 

Evidence of the negotiation process includes public statements by 
Swiss officials, official communications between the Swiss Executive 
Council and the Swiss Parliament, as well as communications from 
senior DOJ officials, including the Deputy Attorney General. They 
show how DOJ slowed and then gave up its efforts to obtain U.S. client 
names and account information directly from Swiss banks; delayed 
prosecution of the financial institutions suspected of aiding and abetting 
U.S. tax evasion; and, as a result, failed to collect unpaid taxes owed to 
the U.S. Treasury. 

(a) Negotiations Timeline 

The following information outlines the negotiations that took place 
between Switzerland, DOJ, and the IRS, from 2011 to 2014. 

DOJ Interviews. In 2010, DOJ began to interview Swiss banks 
about their U.S. cross border businesses, including the opening of 
undeclared Swiss accounts for U.S. customers.*'^ 

2011 Credit Suisse Banker Indictments. In February 2011, the 
DOJ indicted four Credit Suisse Swiss bankers. At this time, DOJ began 
to empanel Grand Juries to examine activities at a number of Swiss 
banks. 

Credit Suisse Grand Jury Subpoena. In March 201 1, a U.S. 
grand jury issued a subpoena to Credit Suisse for the production of 
materials in the United States.*'"* 

Swiss Government Intervention. In the spring of 201 1, 
representatives of the Swiss Government approached the U.S. 
Government about crafting a global process for resolving DOJ’s 
investigations and prosecutions of Swiss banks. 


For example, when the DOJ indicted Wegelin & Co., the only bank it indicted during this 
period, Swiss President Widmer-Schlump reportedly commented that the Swiss Govermnent was 
“very surprised” by the Wegelin indictment, “because we understood there to be an implicit 
agreement that they would not do something like that during the negotiations.” “Swiss Continue 
to Seek Deal on Banking Secrecy” New York Times. David Jolly (3/9/2012), 
http://www.nytimes.com/2012/03/09/business/giobai/swis5-president“blames-us'for-impasse-on- 
tax-accord. html?pagewanted“all&_r=0 (alternate title: “Swiss President Wants Tax Accord 
From U.S.”). 

Subcommittee briefing by Credit Suisse (2/7/2014). 

See e.g. “Swiss Banks Block Access to Offshore Accounts on Tax Deals,” Bloomberg. Elena 
Logutenkova (7/6/201 1), http://www.bloomberg.com/news/print/201 1-07-05/swiss-banks-bIock- 
foreign-client-accounts-on-pending-tax-deals.html. 
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Credit Suisse Banker Indictments. In February and July 2011, 
DOJ filed an initial and superseding indictment of seven Credit Suisse 
bankers. 

2011 Exchange of Signed Letters. In early September 201 1, a 
German newspaper reported on an exchange of letters, which it had 
obtained, between Swiss and U.S. officials regarding the U.S. 
investigations into Swiss banks.*’* The newspaper did not make copies 
of the letters public, but reported extensively on their content. It 
reported that in late August 201 1, Swiss Secretary of State Michael 
Ambuehl, principal representative of the Swiss Government in the 
negotiations with the United States over the U.S. investigations of Swiss 
banks, sent a letter to U.S representatives proposing to “negotiate a ‘top- 
down approach’ to the Swiss bank issue.” According to the newspaper, 
Mr. Ambuehl proposed to resolve “conceptual topics” and then address 
the issue of “aggregated and statistical data.” 

The newspaper reported that Mr. Ambuehl referred in the letters to 
an “Additional Protocol of the Federal Council to the U.S. Tax 
Convention” that should allow for group requests without specifying 
individual names. According to Mr. Ambuehl, with the “new 
instrument” the United States would obtain administrative assistance in 
“more cases than before.” He wrote that it would require, however, 
“mutual will and an agreement on the key points,” because otherwise the 
Swiss Parliament would not go along. 

The newspaper article reported that in his letter responding to the 
Swiss overture, U.S. Deputy Attorney General James Cole demanded 
immediate and extensive disclosure of the type and extent of the tax 
evasion by Swiss banks. “Without these data I do not see how we can 
actually progress,” wrote Mr. Cole in the letter of August 3 1 . In 
addition, Mr. Cole wrote that the United States demanded data for a 
“significanf’ number of U.S. accounts “speedily and with certainty.” 

According to the newspaper, Mr. Cole indicated that, in return, the 
United States would be willing to “test” the Swiss plan with group 
requests, under the following conditions: First, the United States wanted 
comprehensive “statistical information.” Second, he noted that 
Switzerland had so far refused to provide the requested “amount 
structure,” an unexplained term, and asserted that it was only after the 
United States received it that the Americans would be willing, according 
to Mr. Cole, to veer toward the path of administrative assistance that the 
Swiss Government proposed. 


“Steuerstreit mit den USA Eskaiieit [Tax Dispute with the U.S. is Escalating]," 
SonntagsZeitung . Lukas Hassig and Martin Spieler, (9/4/201 1), translated from German by the 
Law Library of Congress, http://www,sonntagszeitung.ch/wirtschaft/artikel- 
detailseite/?newsid=l 88456. 
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The newspaper article reported that Mr. Cole identified a third 
condition, that “to be on the safe side,” the United States wanted to 
simultaneously issue a “Grand jury subpoena” and possibly also a “John 
Doe Summons” against the affected banks. The newspaper article 
described both as “court-ordered coercive measures for the disclosure of 
customer data.” According to Deputy Attorney General Cole, 
Switzerland would have to do everything possible to facilitate and 
accelerate the “delivery of account information and any other form” of a 
global deal or “I am afraid that we will hardly have a choice other than 
to apply the measures that are at our disposal.” 

Mr. Cole also, according to the newspaper, wrote that individual 
deals would have to be negotiated with the ten banks under investigation 
and there was “no promise” of not suing them. Finally, the newspaper 
reported, the Americans demanded an agreement for other banks that 
would ensure that “certain customer information” was disclosed, evaded 
taxes were paid, and correct behavior was guaranteed. 

Credit Suisse Grand Jury Subpoenas. In early September 201 1, 
a U.S. grand jury issued two subpoenas to Credit Suisse, one of the 14 
banks under active investigation for facilitating U.S. tax evasion, 
seeking the production of material in Switzerland. One was for the 
production of business records, and one was for the production of client 
name and account information.*” The subpoena seeking client names 
sought account records going back to January 1, 2000. At some point 
during September, DOJ apparently agreed, as part of its negotiations 
with the Swiss Government, to work through the Swiss regulators, rather 
than directly with Swiss banks, and try to use the treaty process to obtain 
the material it had subpoenaed from Credit Suisse, as well as similar 
material it had sought from other Swiss banks. 

Credit Suisse Treaty Request in Place of Subpoena. On 

September 26, 2011, DOJ submitted a request under the 1996 U.S.- 
Swiss tax treaty for client names and account information for 
approximately 200-250 Swiss accounts opened for U.S. customers by 
Credit Suisse.*’* This treaty request essentially took the place of one of 
the grand jury subpoenas DOJ had sent to Credit Suisse earlier in the 
month. In addition, DOJ agreed to allow the business records that it 
sought from Swiss banks to be processed through the Swiss regulators. 


Subcommittee briefing by Credit Suisse (2rt/2014). 

Id.; undated, unaddressed, unattributed communication from DOJ to Swiss Government 
officials, at 13; undated Credit Suisse announcement of U.S, treaty request, “Request for 
admini.strative assistance regarding certain client relationships with US persons as beneficial 
owners,” https://www.credit-suisse.com/news/en/administrative_assistance.jsp; 1 1/2/201 1 letter 
from Credit Suisse to an unnamed U.S. accountholder (discussing U.S. treaty request and right of 
the accountholder to challenge the request in court), http://ww'w.ustaxfs.com/wp- 
content/uploads/20 1 3/05/Credit_Suisse-Letter.pdf. 
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The grand juiy subpoenas were left outstanding, unanswered, and 
remain that way today. 

DOJ Communication to Swiss Government. In the November to 
December 2011 time period, in what appears to be part of the U.S. -Swiss 
negotiations over crafting a process for how DOJ would collect 
information from the Swiss banks it was investigating, a senior IRS 
official, who was engaged in the negotiations with Swiss officials, 
delivered a communication to the Swiss at the request of DOJ 
officials.®'® The document was undated and was not addressed or 
attributed to any specific person. The DOJ officials conducting the 
negotiations worked in the Office of the Deputy Attorney General. 

The DOJ communication laid out a framework for two activities - 
what was expected of the Swiss banks and what DOJ expected 
Switzerland to provide. First, in order to take advantage of the 
“negotiations toward a resolution of potential criminal liability,” the 
DOJ communication indicated that, by December 31, 2011, the Swiss 
banks targeted for investigation at the time by DOJ would be expected to 
provide DOJ with business record documents relating to their U.S. cross 
border activities, including how the business was organized, how they 
were reported internally, how they serviced and communicated with 
clients, the identities of bank employees and outside advisors that were 
involved, and other information. Expressly excluded was any obligation 
to provide the names of U.S. accountholders: “In this production, the 
records provided to the DOJ need not include the names of account 
holders.” 

Noting that production of account records identifying 
accountholders would be necessary for any settlement agreement with 
the targeted banks, the DOJ communication stated that a treaty request, 
which had been made on September 26, 201 1, would serve as a test of 
the Swiss Government’s intent and ability to provide U.S. client names. 
The DOJ communication stated: 

“To demonstrate the intent and ability of the Swiss Government to 
produce complete, unredacted account records pursuant to the 
treaty process, the Swiss taxing authority (SFTA) will issue final 
decrees by January 2, 2012 as to 200-250 accounts covered by the 
treaty request submitted on September 26, 2011, and will produce 
to the U.S. at least 100-150 accounts by February 14, 2012.” 

That treaty request sought information related to accounts at Credit 
Suisse. 


Undated, unaddressed, unattributed communication from DOJ to Swiss Government officials. 
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The DOJ communication further stated that if the Swiss 
Government agreed and the targeted banks began to implement the 
outlined steps, “DOJ will refrain until December 31, 201 1, from seeking 
an indictment or enforcing a Grand jury subpoena against a Targeted 
Bank that commences or continues good faith negotiations with DOJ 
relating to past violations of U.S. tax laws and related provisions.” The 
DOJ communication also promised: 

“Upon obtaining the information described above, and DOJ being 
satisfied that the further account information, containing the 
identity of the account holders, to be produced under the 
Agreement will satisfy law enforcement interests, DOJ will move 
toward finalizing the resolution of potential liability of the 
Targeted Banks. Under those circumstances, DOJ will continue to 
refrain through March 2012 from seeking an indictment or 
enforcing a subpoena against a Targeted Bank that continues to 
negotiate in good faith with the DOJ toward a resolution of its 
potential criminal liability.” 

The DOJ communication, whose authenticity has not been 
disputed by DOJ or the IRS, and has been confirmed by several sources, 
indicates that DOJ was already negotiating a plan that would enable the 
targeted banks to negotiate settlements, would consider “finalizing” that 
plan if certain information was supplied, and was willing to hold off 
enforcing outstanding subpoenas and filing indictments against Swiss 
banks. 

Signed DOJ Letter to 14 Targeted Banks. On December 9, 
2011, John DiCicco, Principal Deputy Assistant Attorney General for 
the Tax Division, sent a signed letter to the targeted banks reiterating 
much of what had been laid out in the unsigned letter to the Swiss 
Government regarding what the banks must do to negotiate a settlement 
and avoid indictment.^^® Attached to the letter was an appendix listing 
the materials that the banks were required to provide to the DOJ. The 
list did not include any request to provide U.S. accountholder names. 

Swiss Statement. At the end of 201 1, Swiss President Widmer- 
Schlumpf was quoted as predicting that, with respect to negotiations 
with the United States regarding the investigation of Swiss banks, “I 
assume that we will find a solution by the end of the year.”*^' 

Wegelin Indictment. In February 2012, DOJ indicted Wegelin & 
Co., Switzerland’s oldest bank. In March 2012, Swiss President 
Widmer-Schlump was cited in the press as indicating that the Swiss 


^20 J2/9/201 1 letter from John DiCicco, Principal Deputy Assistant Attorney General for the Tax 
Division, U.S. Department of Justice. 

“No Swiss payment offer over U.S. tax probe,” Reuters (1 1/4/2011), 
http;//mobiie.reuters,com/articie/topNews/tdUSTRE7A325D201 11104. 
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Government was “very surprised” by the Wegelin indictment, “because 
we understood there to be an implicit agreement that they would not do 
something like that during the negotiations.”*^^ 

Encrypted Swiss Business Information. During the first quarter 
of 2012, the Swiss Government made a partial turnover of the business 
information that the United States had requested from targeted Swiss 
banks, but redacted some of the information and encrypted the files. 
Swiss President Widmer-Schlumpf stated in connection with the 
turnover of encrypted data that “we [the Swiss government] will only 
decode when we have found a solution with the United States on all the 
banks that are under discussion.”*^^ 

Tax Division Attorneys Reassigned for Six Months. On March 
20, 2012, following the Wegelin indictment, the U.S. Senate Finance 
Committee held a hearing in which Senator Richard Burr asked about a 
program to embed DOJ prosecutors in various U.S. Attorney field 
offices. Ronald Cimino, the DOJ witness, confirmed the existence of 
the program, stating that the Tax Division had “redoubled our efforts to 
offer resources from the tax division to U.S. attorneys. Senator Burr 
then described this program as one that had been initiated by Deputy 
Attorney General Cole, and which had diverted 33 criminal tax attorneys 
away from the Tax Division.*^* Senator Burr raised concerns about 
diverting such a large number of tax attorneys, almost 1 5% of the Tax 
Division’s total criminal department, which might hinder the Tax 
Division in its enforcement efforts. Mr. Cimino confirmed the transfer 
of the Tax Division attorneys, explaining: “What we in the tax division 
did, Senator, is to place for 6 months our prosecutors and our civil 
litigators . . . across the country. In response to questions about this 
matter posed by the Subcommittee, DOJ explained: 

“This program was in place for a six-month period that ended on 
September 30, 2012, and approximately 23 criminal andl4 civil 
trial attorneys from the Tax Division participated in the 
Department-wide detail opportunity. Tax Division attorneys 


“Swiss Continue to Seek Deal on Banking Secrecy,” New York Times . David Jolly 
(3/9/2012), http://www.nytimes.eom/2012/03/09/business/global/swiss-president-blames-us-for- 
impasse-on-tax-accord.html?pagewanted=d!&_r=0 (alternate title: “Swiss President Wants Tax 
Accord From U.S.”). 

“Swiss Turn Over Encrypted Bank Data to US Prosecutors,” New York Times (1/3 1/2012), 
http://\vww.nytimes.com/20l2/02/01/business/global/swiss-tum-over-encrypted-bank-data-to-us- 
prosecutors.html?pagewanted=print; Subcommittee Inteivdew of Romeo Cerutti, Credit Suisse 
(1/15/2014) (confirming that the information had been largely redacted and encrypted and that 
Credit Suisse had to provide a decryption key after it was cleared with the Swiss Government). 

“Tax Fraud by Identity Theft, Part 2: Status, Progress, and Potential Solutions,” U.S. Senate 
Committee on Finance Subcommittee on Fiscal Responsibility & Economic Growth, S.Hrg. 1 12- 
708 (March 20. 2012), at 11. 

Id. 

826 Id 

Id. 
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serving these details worked on significant investigations and 
prosecutions of tax and other financial crime, including matters 
involving foreign banks accounts. The Department’s 
investigations and prosecutions of the use of foreign bank accounts 
to evade U.S. taxes and reporting requirements continued unabated 
before, during and after the detail program.”*^* 

Swiss Court Rejects Credit Suisse Treaty Request. In April 
2012, the U.S. treaty request for about 250 Credit Suisse accountholder 
names that were part of the September 26, 201 1 treaty request, and 
referenced in the unsigned communication from the DOJ to the Swiss 
Government as a test case, was partially rejected by a lower Swiss court, 
and only a portion of the account information requested was provided. 

In response, the IRS filed a revised treaty request. 

Julius Baer Information. In June 2012, Bank Julius Baer handed 
over the names of certain bank employees to U.S. authorities, but did not 
disclose any information about the identities of U.S. accountholders with 
Swiss accounts. 

Swiss Statement. In August 2012, when asked about the absence 
of a resolution of the U.S. investigation into Swiss banks, the chief 
Swiss negotiator, Michael Ambuehl, was quoted in the press as stating 
that the “absolute priority is the best possible solution for Switzerland. 
We want a U.S. settlement by year-end, but not at any price.”*^' Mr. 
Ambuehl also emphasized the Swiss goal of providing information only 
about the future and excluding information about accounts that had been 
closed before the UBS case, stating; “We exclude the introduction of 
retroactive legislation to enable us to hand over bank data” that predates 
the new treaty agreement reached in 2009.”*^^ 

Wegelin Guilty Plea. In early 2013, Wegelin & Co. pled guilty to 
aiding and abetting U.S. tax evasion.®^^ The plea agreement did not 


*^28 ^2/9/2013 Letter from Peter J. Kadzik, Principal Deputy Assistant Attorney Genera! for the 
Office of Legislative Affairs, U.S. Department of Justice, to the Subcommittee, at 3. 

Subcommittee interview of Romeo Cerutti, Credit Suisse (1/15/2014). See also “Credit 
Suisse Sends U.S. Customers Notice of Compliance with Refined U.S. John Doe Treaty 
Request,” Federal Tax Crimes. Jack Townsend, (8/9/2012; revised 8/1 1/2012), 
http://www.federaltaxcrimes.blogspot.eom/2012/08/irs-submits-reformulated-treaty- 
request.html. 

“Details of Swiss-US banking deal outlined,” swissinfo.ch. (8/30/2013), 
http://w^ww.swissinfo.ch/eng/politics/Details_of_Swiss- 
US_banking_deal_outlined.htmi?cid=36782498. 

“Swiss seek US tax deal by year-end, but not at any price,” Reuters . (8/3/2012), 
http://uk.mobile.reuters.com/article/rbssFinancialServicesAndRealEstateNcws/idUKL6E8J30ND 
20120803. 

832 

United States v. Wegelin & Co . Case No 12 CR 02 (SONY), Plea (1/3/2013), 
http://www.justice.gov/usao/nys/pressreleases/Januaryl3/WegelinSummonsPR/Exhibit%20D%2 
0Wegclin%20Guilty%20Plea%20Transcript.pdf, See also “Oldest Swiss Bank Wegelin to Close 



312 


193 

require the bank to provide any U.S. client names or account information 
to U.S. authorities. 

Lex USA. On May 29, 2013, the Swiss Federal Council 
introduced a bill in Parliament called the “Lex USA.”*^"’ The proposed 
legislation authorized Swiss banks to provide certain information to the 
United States to resolve “the tax dispute,” and included certain 
requirements and processes that the banks must comply with for the 
protection of employees and other third parties whose identities or other 
information may be supplied to the U.S. Government. The legislation 
provided authorization for the types of information that Swiss banks 
would have to provide and activities they would have to engage in to 
qualify for the non-prosecution agreement and non-target letter program 
the United States was negotiating with Switzerland and would announce 
in August 2013. The Swiss legislation specifically noted: “Not included 
in the authorization are data of customers and account information.” 

The proposed legislation was accompanied by a message entitled, 
“Federal Act Concerning Measures to Facilitate a Resolution of the Tax 
Dispute between the Swiss Banks and the United States.”*^® In this 
message the Swiss Federal Council provided an overview of the history 
of the negotiations that had taken place with the U.S. Government and 
the issues that were involved. The message, among other matters, 
indicated the following: 

• For approximately two years the Swiss Government had been 
involved in discussions with “U.S. justice and tax authorities” 
regarding how to resolve the “tax dispute” involving “Swiss 
banks who are accused of having violated American tax law by 
assisting U.S. customers in evading American taxes.” 

• The “discussions were originally carried out with the U.S. Tax 
Authority and they aimed at a solution that would have cleared 
the past conduct of each bank through an individual Closing 
Agreement. Such an Agreement would have required an 
Adjustment of the Qualified Intermediary Agreement and a 
payment.” 

• “In the fall of 2012, leadership was transferred to the DoJ 
[Department of Justice]. The solution now envisioned calls for 


After Guilty Plea,” Reuters (1/4/2013), http://www.reuters.eom/article/2013/01/04/us-swissbank- 
wege]in~idUSBRE90200020 1 30104. 

United States v. Wegelin & Co.. Case No 12-CR-02 (SONY), Plea (1/3/2013), 
http://www.justice.gov/usao/nys/prcssrclcases/Januaryl3/WegelinSummonsPR/Exhibit%20D%2 
0Wegelin%20GuiIty%20Plea%20Transcript.pdf. 

“Switzerland: Translation of the ‘Lex USA,’” “(Measures to facilitate the resolution of the tax 
dispute between the Swiss banks and the United States.),” (5/29/2013), translated from German 
by the Law Library of Congress. 

“Switzerland: Summarized Translation of the Dispatch (Message) to the ‘Lex USA,’” 
(5/29/2013), translated from German by the Law Library of Congress. 
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an individual solution for each bank that wants to clear up its 
relationship with the U.S. authorities.” 

• “Within this framework it should also be possible for a bank to 
obtain a declaratory statement of its compliance with American 
law.” 

• “Within this framework it should also be possible to obtain a 
declaration that American law has not been violated.” 

• “The furnishing of customer data [including account 
information] is excluded.”*^^ 

Swiss President Widmer-Schlumpf, in commenting on this bill, 
was quoted as stating: “We [the Swiss government] expect this to create 
the base for banks to again gain some room for maneuver so that calm 
can return to the sector.”*^® 

Julius Baer T reaty Request. In April 2013, DOJ filed a treaty 
request to obtain information about Swiss accounts held by U.S. clients 
at Bank Julius Baer.®^^ According to one press report citing a May 15, 
2013 letter sent by the bank to some of its U.S. clients: “The IRS is 
seeking information on accounts ‘owned through a domiciliary 
company’ and held at any time between the beginning of 2002 and the 
end of 2012.”*'"’ 

Swiss Model Order. In July 2013, the Swiss Government 
released a model order that, upon request from a Swiss bank, would 
enable the bank to deal directly with the U.S. Government in producing 
information, in an effort to assist them in ending the DOJ 
investigations. This order again stated explicitly that it did not permit 
the disclosure of client names or account information to the United 
States.*'*^ 

Credit Suisse Treaty Request Approved After Nearly Two 
Years. In the summer of 2013, the Swiss Federal Supreme Court 
approved the revised U.S. treaty request and allowed the release of the 


“Switzerland to Allow Its Banks to Disclose Hidden Client Accounts,” New York Times. 
Lynniey Browning and Julia Werdigier (5/29/2013), 

http://dealbook.nytimes.eom/2013/05/29/swiss-offlciaIs-to-allow-banks-to-sidestep-secrecy' 

laws/. 

See “Julius Baer tells American Clients of Information Request,” Bloomberg . Giles Broom 
(5/28/2013), http://www.bloomberg.eom/news/2013-05-28/julius-baer-says-working-on-u-s- 
request-for-client-information.html; “Swiss Court Blocks Julius Baer Client Data Transfer to 
U.S.,” Bloomberg Businessweek . Giles Broom (1/8/2014), 

http://www.businessweek.eom/news/2014-01-08/swiss-court-blocks-julius-baer-client-data- 

transfer-to-u-dot-s. 

“Swiss Court Blocks Julius Baer Client Data Transfer to U.S.,” Bloomberg Businessweek . 
Giles Broom (1/8/2014), http://www.businessweek.eoiTi/news/2014-01-08/swiss-eourt-blocks- 
julius-baer-client-data-transfer-to-u-dot-s. 

Federal Council Model Order, prepared by Federal Council of Switzerland, “Informal 
translation by [Swiss] MoF [Ministry of Finance],” (7/8/2013). PSI-DOJ-02-000001 . 

Id. 
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remaining client names and account information for Swiss accounts at 
Credit Suisse that had been part of the September 201 1 request. The 
court decision concluded the treaty process that had begun in September 
2011, nearly two years earlier.*'*^ DOJ had described the September 
2011 treaty request as a test of the Swiss Government’s intent and ability 
to provide client names under the 1996 treaty. The test showed it 
required two requests, two court rulings, and nearly two years for the 
United States to gain access to a small number of U.S. client names. 

The 230 names disclosed to the United States represent less than 1% of 
the 22,000 U.S. clients with Swiss accounts at Credit Suisse and less 
than 1% of the 18,700 U.S. clients whose Swiss accounts were closed by 
the bank during its Exit Projects.*''"* 

2013 DOJ Program. In August 2013, DOJ jointly announced 
with Switzerland its formation of a new DOJ program to enable Swiss 
banks, other than the 14 under active investigation for facilitating U.S. 
tax evasion, to obtain non-prosecution agreements or non-target letters 
under certain conditions. *"* This program was limited in scope to cover 
only those Swiss accounts in existence between August 1 , 2008 and a 
date no later than December 31, 2014.*''* The program enabled a Swiss 
bank to obtain a non-prosecution agreement or non-target letter without 
disclosing a single U.S. client name to DOJ or the IRS.*"*’ 

John Doe Summons. In the fall of 2013, following announcement 
of the DOJ program for Swiss banks, a John Doe summons was issued 
to UBS for records in the United States related to U.S. correspondent 


“Exchange of infomiation in Tax Matters with the United States - The Federal Supreme 
Court rejects a first appeal,” Press Release of the Swiss Federal Supreme Court (7/5/2013), 
http://w'ww.bger.ch/press-news-2c_269_2013'eng-t.pdf; Subcommittee interview of Romeo 
Cerutti, Credit Suisse (1/15/2014). See also “Credit Suisse Sends U.S. Customers Notice of 
Compliance with Refined U.S. John Doe Treaty Request,” Federal Tax Crimes . Jack Townsend, 
(8/9/2012; revised 8/11/2012), http://www.federaltaxcrimes.blogspot.eom/2012/08/irs-submits- 
reformuIated-treaty-request.html. 

For more information, see Chapter III, Exit Projects. 

See Chapter 0, DOJ Program. 

846 9/29/2013 Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks, 
Department of Justice. http://ww^’.justice.gov/iso/opa/resources/75320 1 3 829 1 64644664074.pdf 
Under the program announced by DOJ, banks will have to provide information only for accounts 
open during the “Applicable Period,” which is defined as: “the period between August 1, 2008 
and either (a) the later of December 31, 2014, or the effective date of an FFI Agreement, or (b) 
the date of the Non-Prosecution Agreement or Non-Target Letter, if that date is earlier than 
December 31, 2014, inclusive.” The amount of information that banks are required to provide 
for accounts that remained open during the Applicable Period is much less than what the banks 
must supply for accounts that were closed during that period, presumably because the 
expectation is that the accounts that remained open will be subsequently disclosed through the 
FATCA process. FACTA disclosures, however, are also limited, as explained below. 

9/29/2013 Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks, 
Department of Justice. http://www.justice.gov/iso/opa/resources/7532013829I64644664074.pdf. 
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accounts used by Swiss banks.*''* The John Doe summons did not seek 
any records outside of the United States. 

Swiss Banker Extradited to United States. In December 2013, 
after being arrested while vacationing in Italy, former UBS Swiss 
banking executive Raoul Weil was extradited to the United States to 
stand trial on five-year-old federal eharges related to facilitating U.S. tax 
evasion by U.S. customers of UBS.*'*’ Mr. Weil pled not guilty and was 
freed on $10.5 million bail awaiting trial, which is scheduled to begin in 
October 2014.*'’'’ Mr. Weil is the only Swiss individual charged with 
aiding and abetting U.S. tax evasion to be extradited to the United 
States; the remaining Swiss defendants apparently continue to reside in 
Switzerland, and are not currently facing extradition proceedings 
initiated by the United States.*^' 

Julius Baer Treaty Request Rejected. In January 2014, a Swiss 
court rejected the U.S. treaty request for account and client information 
related to Swiss accounts held in the name of corporations beneficially 


For references to all John Doe summonses is.sued from 2008 to January 2014, see “Justice 
Department Asks Court to Authorize Service of a John Doe Summons Seeking the Identities of 
U.S. Clients of R. Allen Stanford’s Investment companies,” Department of Justice Press Release 
(12/2/2009), http://www .justice. gov/tax/txdv091295.htm; “Justice Department Asks Court to 
Allow IRS to Seek HSBC India Bank Account Records,” Department of Justice Press Release 
(4/7/201 1), http://www, justice.gov/tax/txdvl 1439.htm; “Court Authorizes IRS To Seek Records 
From UBS Relating To U.S Taxpayers With Swiss Bank Accounts,” U.S. Attorney Southern 
District of New York Press Release (1/28/2013), http://\\'ww.justice.gov/usao/nys/pressreieascs/ 
January 13/WegelinSummonsPR.php; In re the Tax Liabilities of John Does ECF Case . 
(S.D.N.Y.), “Memorandum of Law in support of the United States’ Ex Parte Petition for Leave 
to Serve John Doe Summons,” (1/25/2013), at 18-21, http://www.justice.gov/usao/nys/ 
pressreieases/Januaryl3/WegelinSummon5PR/Memo%20of%20Law%20in%20Support%20otyo 
20Petition.pdf; “Court Authorizes Service of John Doe Summons Seeking the Identities of U.S. 
Taxpayers with Offshore Account at CIBC First Caribeean International Bank,” U.S. Department 
of Justice Press Release (4/30/2013), http://www.justice.gov/tax/20i3/txdvI3488.htm; “Court 
Authorizes IRS To Issue Summonses For Records Relating To U.S Taxpayers With Offshore 
Bank Accounts,” U.S. Attorney Southern District of New York Press Release (11/12/2013), 
http://www.justice.gov/usao/nys/pressreleases/Novemberl3/JohnDoeSummonsesPR.php? 
print- 1. 

See “Swiss Bank Executive Charged with Aiding U.S. Taxpayers Evade Income Tax,” 

(1 1/12/2008), U.S. Department of Justice Press Release, http://www.justice.gov/tax/ 
txdvOS 1 00 1 .htm: U.S. v. Weil. Case No. 08-60322-CR -Cohn (SD Fla.), Arraignment 
(1/7/2014). 

See “Florida judge grants $10.5 million bail for ex-UBS banker,” Reuters. Zachary Fagenson 
(12/16/2013), http://www.reuters.com/article/2013/12/i6/us-banker-cxtradition-tax-bail- 
idUSBRE9BF16Q201312I6; “Ex-UBS banker pleads not guilty in US tax case,” swlssinfo.ch 
(1/7/2014), http;//www.swissinfo.ch/eng/business/Ex-UBS_banker__pleads_not_ 
^uiltyJn_US_tax_case,htm]?cid=37687726. 

Credit Suisse informed the Subcommittee that it was unaware of any extradition request or 
proceedings relating to a former or current Credit Suisse employee indicted for facilitating U.S. 
tax evasion. DOJ declined to answer whether it has made any extradition requests that were 
denied by the Swiss, has any extradition requests pending, or plans to make any extradition 
requests in the near future for the Swiss defendants indicted over the last five years in connection 
with aiding and abetting U.S. tax evasion through hidden accounts in Switzerland. 
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owned by U.S. customers at Bank Julius Baer.*^^ According to a press 
report, the Federal Administrative Court held that the Swiss Federal Tax 
Administration “unlawfully granted the request for administrative 
assistance” submitted by the IRS in April.*^^ The press reported that the 
court held “administrative assistance shall not be granted for presumed 
tax evasion, even if high amounts are at stake,” and found that the U.S. 
treaty request, which “abstractly described the alleged conduct of’ the 
bank’s clients, was insufficient to meet the “tax fraud” treaty standard. 
According to the press, the court ruled that “the mere failure to declare a 
bank account may be qualified - at the utmost - as a tax evasion, which 
is not subject to administrative assistance” under the tax treaty.**^'* In 
other words, the Swiss court seemed to rule that, even if a Swiss bank 
account were hidden from U.S. tax authorities, that fact alone was 
insufficient to grant a U.S. treaty request for information about the 
undeclared account. 

(b) Results of the Negotiations 

The negotiation timeline details how, beginning in 201 1, the Swiss 
Government pressed DOJ to craft a global settlement process to handle 
how U.S. client names and account information might be provided and 
how DOJ investigations and prosecutions of Swiss banks would be 
handled. Two and a half years later, the Swiss achieved their objectives: 
DOJ announced a program enabling about 300 Swiss banks, other than 
the 14 under active investigation, to obtain non-prosecution agreements 
or non-target letters from the Department of Justice without supplying 
client names. This nationwide program was unprecedented in U.S. 
history. 

The Swiss also achieved its objective of limiting U.S. access to 
U.S. client names and account information in Switzerland. Since 2009, 
aside from UBS, out of the tens of thousands of U.S. taxpayers with 
undeclared Swiss accounts, DOJ has obtained the names of only about 
230. Despite being subjected to a years-long, painstaking, expensive, 
and unproductive treaty process that repeatedly denied U.S. access to 
information about U.S. clients engaged in U.S. tax evasion with the help 
of Swiss banks, DOJ never returned to its earlier posture of using U.S.- 
based tools to obtain that information. Apparently at no point from 2011 
to 2014, did DOJ pursue a John Doe summons or enforce a subpoena 
against a Swiss bank to obtain U.S. client account names and 
information from Switzerland. Instead, DOJ informed the Swiss 


“Julius Baer: IRS request for administrative assistance not sufficient for the disclosure of 
client data,” Swiss Federal Administrative Court Press Release (1/8/2014), 
http://www.bvger.ch/index.litml?!ang=en. 

^■‘’^“Swiss Court Blocks Julius Baer Client Data Transfer to U.S. Bloomberg Businessweek. 
Giles Broom (1/8/2014), http://\\ww.businessweek.com/news/2014-01-08/swiss-court-blocks- 
julius-baer-clienl-data-transfer-to-u-dot-s. 
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Government on several occasions that it would delay enforcing 
outstanding grand jury subpoenas or moving forward with indictments 
of Swiss banks, contingent upon receiving eertain information - which 
always excluded U.S. client names. In fact, in letters and the 2013 
program for Swiss banks, D0.1 explicitly decided that Swiss banks 
would not be required to provide any U.S. client names. By relying 
virtually exclusively on the treaty proeess instead of U.S. -based 
remedies, DOJ ceded control of the information collection process to a 
foreign government intent on secrecy and limiting the amount of U.S. 
client information disclosed to U.S. authorities. 

Since the 2008 UBS case revealed the extent of Swiss bank 
facilitation of U.S. tax evasion, the United States has entered into three 
new agreements with the Swiss which it hopes will improve the ability 
of DOJ to obtain U.S. client names and account information from 
Switzerland in the future. Those three agreements are the revised U.S.- 
Swiss tax treaty which was amended with a protocol in 2009, but has yet 
to be ratified by the United States; the non-prosecution agreements that 
Swiss banks may sign under the 2013 DOJ program; and the new U.S.- 
Swiss intergovernmental FATCA agreement which requires Swiss banks 
to disclose certain U.S. accounts to the IRS.*^^ While those agreements 
will facilitate some U.S. client name disclosures in the future, each has 
limitations that restrict its usefulness in obtaining information about U.S. 
client and Swiss bank tax misconduct prior to 2009. 

(i) Proposed 2009 Treaty Revisions 

In 2009, the United States and Switzerland reached an accord on 
revisions to the 1996 U.S. -Swiss tax treaty, which included substantial 
modification of the information exchange section; however the treaty 
has not yet been ratified.®^* Of particular note, the 2009 treaty 
amendments would change the standard for when the Swiss would have 
to produce information in tax matters, moving from the highly restrictive 
“tax fraud or the like” standard to the less restrictive “may be relevant” 
standard in the revised treaty.**^ 

DOJ has suggested that ratification of the amended tax treaty 
would be a significant aid in enforcement of U.S. tax laws by allowing 
greater information exchange with Switzerland, including access to the 


For more information on these agreements, see Chapter 11. 

“Protocol Amending Tax Convention with Swiss Confederation,” Proposed Treaty 
Amendment (signed 9/23/2009), referred to U.S. Senate Committee on Foreign Relations 
(1/26/2011), http://www.foreign.senate.gov/download/?id=476108C2-C9AF-4BDE-9038- 
B9C09BS94442. 

“Explanation of Proposed Protocol to the Income Tax Treaty Between the United States and 
Switzerland,” .loint Committee on Taxation, No. JCX-32-i 1 (5/20/2011), at 18, 
https://www.jct.gov/publications.hlml?func=startdown&id=3791. 
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names of U.S. accountholders.*^* However, the Swiss also insist that the 
new treaty standard can be applied only to requests involving accounts 
that were open and existed in a bank after September 23, 2009, the date 
the Protocol to the treaty was signed. The Swiss assert that applying the 
standard to any accounts that were closed on that date would be a 
retroactive application of the treaty standard in violation of Swiss legal 
principles. This treaty limitation means that requests for information 
related to accounts closed before September 2009, would have to be 
processed under the more restrictive standard in the 1996 treaty. As a 
result, while the revised treaty will provide a less restrictive standard for 
information exchanges in the future, it will provide limited assistance in 
obtaining U.S. client names and information about the many accounts 
that were closed after the UBS scandal broke in July 2008 and prior to 
the treaty signing in September 2009, and will not help collect unpaid 
U.S. taxes or resolve tax offenses committed during a period in which 
some of the most abusive Swiss banking practices took place. 

The 2009 treaty revision also leaves in place the treaty’s 
prohibition against “fishing expeditions,” a prohibition that is unique to 
the Swiss tax treaty and creates an uncertain standard left to the 
discretion of Swiss regulators and Swiss courts.*^’ As recently as 
January 2014, the Swiss Federal Supreme Court reportedly cited the 
provision barring fishing expeditions as part of the basis for denying a 
U.S. treaty request regarding accounts at Bank Julius Baer. 

In 2012, the Swiss passed legislation that was supposed to make it 
clear, despite the fishing expedition language, that U.S. treaty requests 
could successfully obtain account information about groups of unnamed 
taxpayers under the 2009 treaty.**” At the same time, the legislation 
imposed new requirements that had no basis in the treaty language. The 
legislation provided, for example, that Swiss assistance would be 
granted for U.S. treaty requests that described a group of unnamed 
taxpayers only where the United States described “a pattern of conduct 
on the basis of which it can be assumed that persons subject to taxation 
who behaved according to this pattern have not lived up to their 
statutory obligations.”**' On top of that, the legislation stated: “Persons 
subject to taxation may only be identified in this manner, however, if the 


1/24/2014 letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General for the 
Office of Legislative Affairs, U.S. Department of Justice, to the Subcommittee, PSI-DOJ-03- 
000001-005. [Sealed Exhibit] 

“Explanation of Proposed Protocol to the Income Tax Treaty Between the United States and 
SwitzerlaiTd,” Joint Committee on Taxation, No. JCX-32-1 1 (5/20/201 1), at 35, 
https;//www.jct. gov/publications. html?func=startdown&id=379 1. 

Bundesbeschluss uber eine Erganzung des Doppelbesteuerungsabkommens zwischen der 
Schweiz und den Vereinigten Staaten von Amerika (“Federal Resolution Concerning a 
Supplement to the Double Taxation Treaty between Switzerland and the United States of 
America”), (3/16/2012), http://www.admin.ch/opc/de/federal-gazette/20I2/3511.pdf, translated 
from German by the Law Library of Congress. 

Id. 
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holder of the information or his coworkers has contributed significantly 
to such conduct.”®*^ Determining when a Swiss bank or other person 
“contributed significantly” to a U.S. taxpayer’s tax offense would be left 
up to Swiss regulators and Swiss courts to decide. Given the Swiss bias 
against disclosing any names or account information, it may be 
extremely difficult for the United States to proffer sufficient evidence to 
establish to a court’s satisfaction that, for example, a Swiss bank 
“significantly contributed” to conduct by U.S. accountholders indicating 
they were “not living up to” their statutory tax obligations. 

(ii) Non-Prosecution Agreements and Non-Target 
Letters 

On August 29, 2013, DOJ announced with Switzerland the new 
DOJ program to allow all Swiss banks except for the 14 banks under 
active investigation at that time to come forward, disclose any 
wrongdoing, provide certain information to the United States, and obtain 
either a “non-prosecution agreement” or a “non-target letter” from 
DOJ.*®^ The non-prosecution agreement contained a commitment from 
DOJ not to prosecute the signatory bank in exchange for meeting 
specified conditions. The non-target letter essentially confirmed that the 
specified bank was not the target of a U.S. criminal investigation. DOJ 
normally does not make either type of document public.*®"* 

As explained earlier, the 2013 DOJ program created four 
categories of Swiss banks that were eligible to participate in the program 
in different ways.*®® Tier 1 banks were those already under criminal 
investigation as of August 2013, and ineligible to participate in the 
program.*®® Tier 2 banks w'ere those eligible to enter into a non- 
prosecution agreement.*®^ Tier 3 and 4 banks were those eligible to 
request a non-target letter from DOJ, with the distinction that Tier 3 
banks were those that had not facilitated any tax crimes, while Tier 4 
banks were those that had almost entirely local clients and were not 
involved with U.S. customers or U.S. taxes at all.*®* 


Id. 

863 8/29/2013 “United States and Switzerland Issue Joint Statement Regarding Tax Evasion 
Investigations,” U.S. Department of Justice Press Release, 

http;//wvAv.justice.gov/tax/2013/txdvl3975.htm.; “Joint Statement between the U.S. Department 
of Justice and the Swiss Federal Department of Finance ” (8/29/2013), 
http;//www.justice.gov/iso/opa/resources/7532013829I64644664074.pdf (includes joint 
statement and “Program for Non-Prosecution Agreements or Non-Target Letters for Swiss 
Banks,” setting out the parameters of the DOJ program). 

^^^Subcommittee interview of Eileen Shatz, U.S. Department of Justice (12/17/2013). 

For more general information about the DOJ program, see Chapter II. 

8/29/2013 Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks, 
U.S. Department of Justice, http://www,justice.gov/iso/opa/resources/ 
7532013829164644664074.pdf 

Id. at III and IV. 
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The program requires an independent examiner to go over each 
bank’s records and confirm disclosure of certain information to DOJ. In 
the case of Tier 2 banks, an extensive disclosure is required detailing the 
ways in which the bank facilitated U.S. tax evasion, providing specific 
information about assets and transactions involving accounts that were 
closed, and providing the names of bank personnel who assisted U.S. 
customers with U.S. tax evasion.*®^ Absent, however, is any 
requirement for a Swiss bank to provide any U.S. client names or other 
identifying information about the U.S. accountholders.*’” In the case of 
Tier 3 and 4 Banks, the independent examiner is responsible for 
confirming that the bank did not facilitate U.S. tax evasion in any 
way.*^‘ 

When the DOJ program was announced, Swiss officials stated, and 
DOJ officials later confirmed to the Subcommittee, that the information 
required to be provided by Swiss banks under the non-prosecution 
agreements and non-target letters was information that Swiss banks were 
already allowed to provide under Swiss law.*’^ Both Switzerland and 
DOJ agreed that the DOJ Program offered no new legal or regulatory 
means for the United States to obtain information - including U.S. client 
names - beyond what was already available under the restricted 1996 
treaty request process. 

In addition, the DOJ program was made limited in scope, covering 
only those Swiss accounts in existence between August 1, 2008 and no 
later than December 31, 2014.*’^ This limitation means that the non- 
prosecution agreements will allow Swiss banks to omit information 
about accounts that were not open after August 1, 2008 - even though 
that was the time period when the largest number of undeclared Swiss 
accounts were held by U.S. customers and some of the most egregious 
bank conduct facilitating U.S. tax evasion took place. 

DOJ was also very clear in informing the Subcommittee that no 
Swiss bank would have to disclose the name or other identifying 
information of a single U.S. accountholder, even for accounts associated 
with tax evasion.*’*' DOJ’s action in agreeing to that restriction in the 


Id. at II (D). 

Id. 

Id., at III and IV. 

Subcommittee interview of Eileen Shatz, U.S. Department of Justice (12/17/2013). 

Id. at 1(B)(6). Under this provision, banks will have to provide information only for accounts 
open during the “Applicable Period,” which is defined as: “the period between August I, 2008 
and either (a) the later of December 31, 2014, or the effective date of an FFI Agreement, or (b) 
the date of the Non-Prosecution Agreement or Non-Target Letter, if that date is earlier than 
Deeember 3 1 , 20 1 4, inclusive.” The amount of information that banks are required to provide 
for accounts that remained open during the Applicable Period is much less than what the banks 
must supply for aecounts that were closed during that period, presumably because the 
expectation is that the accounts that remained open will be subsequently diselosed through the 
FATCA process. FACTA disclosures, however, are also limited, as explained below. 

Subcommittee interview of Eileen Shatz, U.S. Department of Justice (12/17/2013). 
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DOJ program enabling Swiss banks to secure non-prosecution 
agreements or non-target letters essentially elevated Swiss bank secrecy 
principles over U.S. efforts to effectively prosecute U.S. taxpayers 
engaged in U.S. tax evasion and collect unpaid taxes owed on billions of 
dollars. 

When asked why DOJ agreed to allow Swiss banks to avoid 
disclosing U.S. client names in exchange for obtaining non-prosecution 
agreements under the 2013 program, one DOJ official suggested to this 
Subcommittee that the other detailed information that the Swiss banks 
were required to provide in exchange for avoiding U.S. prosecution 
could be sufficient to file a successful treaty request with the Swiss 
Government for U.S. accountholder names.*^^ However, when asked 
how information about the amount of account assets or the names of 
bank personnel handling an account would elevate a case of tax evasion 
to a case of tax fraud that would meet the 1996 “tax fraud” treaty 
standard for obtaining additional account information, DOJ was unable 
to provide a satisfactory explanation.®’® 

Still another problem with the DOJ program is that, while not 
explicitly stated in the program details, the Swiss Government may 
claim, and the U.S. Government may agree, that it constrains the United 
States from using any other method outside of the program to obtain 
U.S. client names from any bank participating in the program. In other 
words, the Swiss may claim that DOJ is not allowed to use Nova Scotia 
subpoenas or John Doe summons to obtain additional information from 
Swiss banks signing non-prosecution agreements, and that those banks 
will have to produce only what is described in the program and nothing 
more. 


If the United States agrees with that analysis, DOJ has effectively 
given up obtaining U.S. client names and account information outside of 
the treaty process for the hundreds of Swiss banks that may apply for 
non-prosecution agreements and non-target letters. The DOJ program 
requires the Swiss banks signing non-prosecution agreements to provide 
transactional information on accounts closed after August 1, 2008, 
including information on where account assets were forwarded if they 
left the bank, but does not require them to provide any account numbers, 
client names, or other identifying information. The United States 
apparently will have to sort through and analyze that transactional 
information to determine where the funds were transferred. It will then 
have to request U.S. client names and account information for accounts 
at the recipient banks using the revised standai'd of the 2009 treaty, once 
ratified, for accounts in existence after September 2009, and under the 
older treaty for accounts that were closed before that date. Moreover, 


875 
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Id. 

Id. 



322 


203 

DOJ may have locked the United States into a posture where it will be 
unable to use U.S. legal remedies in U.S. courts to secure any withheld 
names. 

Another concern is that the United States may ultimately come to 
the same type of agreement with the Tier 1 banks, the 1 4 banks under 
active investigation, and will, again, give up trying to obtain disclosure 
of any U.S. client names or account information directly from those 
banks using U.S. legal tools, and instead rely solely on the treaty 
process. Taking that approach, however, would place DOJ in the same 
bind of using a weak treaty process under the control of a foreign 
government seeking to limit disclosures, instead of using U.S. remedies 
enforceable in U.S. courts that favor transparency. 

If DOJ were to give up using U.S. authorities, remedies, and courts 
in its investigation of Swiss banks that facilitated U.S. tax evasion, it 
would help the Swiss achieve their objective of securing bank secrecy 
for accounts that were opened and operated in the past. But it would 
weaken our government’s ability to recover a large amount of unpaid 
taxes and to hold accountable both the tax evaders and the tax haven 
banks that assisted them. 

(iii) FATCA Agreement 

Some contend that the limitations in the old and revised tax treaty 
and in the non-prosecution agreements will become irrelevant, because 
U.S. client accounts that remain in Switzerland will be disclosed to the 
United States over the next few years under the Foreign Account Tax 
Compliance Act (FATCA). They point out that the Swiss have signed 
an intergovernmental agreement that requires all Swiss banks to comply 
with FATCA’s disclosure requirements.*^^ But FATCA’s disclosure 
requirements have been limited and weakened by its implementing 
regulations, and may allow many U.S. taxpayers to continue to conceal 
their accounts in Switzerland and elsewhere. 

One key limitation created by the FATCA regulations is a set of 
high dollar reporting thresholds. FATCA regulations state that foreign 
financial institutions do not have to disclose accounts holding assets 
below specified thresholds. If a taxpayer lives within the United States, 
the reporting threshold is a $50,000 account balance at the end of the tax 
year or more than $75,000 at any time during the tax year; those 
thresholds are doubled to $100,000 and $150,000 if filing jointly with a 
spouse.*^* If the U.S. taxpayer lives outside of the United States, the 
reporting thresholds are four times higher: a $200,000 account balance 
at the end of the tax year or more than $300,000 at any time during the 


For more infonnation, see Chapter II. 
™ 26 C.F.R. § 1.6038D-2T (2011). 
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tax year; and thresholds that double to $400,000 and $600,000 if filing 
jointly with a spouse.*’* 

One key limitation of those reporting thresholds is that they require 
the aggregation of account balances in different accounts only when the 
accounts are at the same financial institution. A U.S. taxpayer who 
opened accounts at multiple banks could easily maintain account 
balances below the FATCA reporting thresholds. For example, a U.S. 
couple living abroad could maintain three accounts at three banks, each 
with $350,000 and together exceeding $1 million, yet legally avoid all 
FATCA reporting. Given the Credit Suisse data showing 6,000 Swiss 
accounts at that bank alone that were held by U.S. clients living abroad, 
as well as GAO’s analysis showing a $570,000 median value for 2009 
offshore accounts, FATCA’s $400,000 reporting threshold for U.S. 
couples living outside of the United States seems certain to enable 
thousands of high dollar offshore accounts to go unreported. 

The FATCA regulations also place limits on how much effort a 
financial institution must undertake to review its existing accounts, as 
opposed to new accounts opened after January' 1, 2014, to identify those 
that have to be reported to the United States. The regulations state, for 
example, that a participating financial institution is not required to report 
information on its existing accounts that are held by an individual and 
have an aggregate balance of $50,000 or less.**® The limit is five times 
higher for entities; financial institutions do not need to report 
information for existing accounts that are held by an entity, such as an 
offshore corporation or trust, and have an aggregate balance of $250,000 
or less.**' 

In addition, for existing individual accounts with a balance of 
$1,000,000 or less, a participating financial institution may rely solely 
on a review of its electronically searchable information to identify any 
“U.S. indicia,” such as a U.S. address or telephone number, indicating 
that the account is owned by a U.S. person and must be reported to the 
United States.**’ Electronically searchable information is limited to files 
stored is an electronic database that allows for standard queries, and 
does not include pdfs, scanned documents, or paper materials.**’ 

Though balance thresholds apply to an aggregate of all accounts held by 
the same accountholder, the aggregation is determined when the 
financial institution’s computerized systems links the accounts.**'' The 
institution must also aggregate accounts that a relationship manager 


Id. 


“““ Regulations Relating to Information Reporting. 78 Fed. Reg. 5948 (Jan. 28, 2013). 
78 Fed. Reg. 5946 (Jan. 28, 2013). 

78 Fed. Reg. 5949 (Jan. 28, 2013). 

78 Fed. Reg. 5908 (Jan. 28, 2013). 

78 Fed. Reg. 5947, 5965 (Jan. 28, 2013). 
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knows are associated/*’'’ but relationship managers may be limited to 
handling only very high dollar accounts.*** Again, aggregation applies 
only to accounts held at the same institution, and does not prevent a 
person from using accounts in multiple banks to avoid triggering 
reporting thresholds. 

Still another problem is a series of presumptions that the FATCA 
regulations created. The regulations currently allow a financial 
institution to presume that an entity with U.S. indicia, such as an 
accountholder with a U.S. birthplace, mailing address, or telephone 
number, is a foreign entity if the entity provides documentation showing 
that it was organized outside the United States, or it is classified as a 
resident of a foreign country.**’ That presumption seems to allow banks 
to treat accounts opened by offshore shell corporations as foreign 
accounts, even when beneficially owned by a U.S. person. The FATCA 
regulations also allow banks to presume that an account is a non-U.S. 
account if there is an indication of foreign status, and the account 
documentation is not sufficient to determine a person’s status.*** 

Other FATCA rules require hanks to take into account their “actual 
knowledge” of an account and account “due diligence” information 
when determining whether an account should be reported as a U.S. 
account. But under existing IRS withholding rules, when a non-U.S. 
corporation, such as an offshore shell corporation, is the official 
accountholder, even if the corporation is wholly or beneficially owned 
by a U.S. person, a financial institution may accept a W-8 filing from the 
corporate accountholder and treat the account as a non-U.S. account 
outside of FATCA. **^ The FATCA regulations do not change that 
outcome. For example, they do not require a financial institution that 
has actual knowledge of a U.S. beneficial owner of a non-U.S. corporate 
accountholder to treat the account as a U.S. account that must be 
reported to the IRS. This FATCA loophole may enable many offshore 
accounts opened by offshore shell corporations beneficially owned by 
U.S. persons to avoid FATCA reporting obligations. 

Given these limitations, the United States cannot rely on FATCA 
to cure the limitations imposed by the Swiss on its ability to obtain 
information about U.S. customers with undeclared Swiss accounts. 
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78 Fed. Reg. 5965 (Jan. 28, 2013). 
78 Fed. Reg. 5910 (Jan. 28, 2013). 
78 Fed. Reg. 5938 (Jan. 28, 2013). 
Id. at 5941. 


See, e.g., 2/19/2014 letter from Credit Suisse legal counsel to the Subcommittee (containing a 
similar analysis), PSl-CreditSuisse-67-000001, at 003-004. 
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C. DOJ Enforcement Efforts Related to Named Persons 

While DOJ has had great difficulty obtaining U.S. client names 
and account information for the tens of thousands of undeclared 
accounts in Switzerland, another set of issues involves its relatively lax 
enforcement efforts with respect to the U.S. accountholders and Swiss 
bankers whose names it does have. 

Contrasting DOJ’s treatment of UBS and related parties versus its 
treatment of the 14 banks and related parties under investigation since 
then illustrates the problem. In 2009, after less than two years of 
investigation, DOJ entered into a Deferred Prosecution Agreement with 
UBS and, as part of that agreement, obtained at least 250 undeclared 
Swiss accounts with the names of U.S. clients at UBS. The next year, in 
connection with a John Doe summons proceeding, UBS provided 
another 4,450 accounts with U.S. client names. According to DOJ, 
since 2009, it has charged 71 U.S. taxpayers with evading U.S. taxes 
through the use of offshore accounts,*^' almost all of whom had 
accounts at UBS.*” Of those 71 defendants, 59 taxpayers have pled 
guilty, and 7 taxpayers were found guilty at trial. 

During the same five-year period from 2009 to 2013, DOJ opened 
investigations into 1 4 banks, but has so far indicted only one, Wegelin & 
Co., which pled guilty in 2013. Apparently, to date, only one of the U.S. 
accountholders with undeclared Wegelin accounts in Switzerland has 
been prosecuted. In 20 1 3 , after a two-year process, DOJ obtained from 
the Swiss Government about 230 names of U.S. clients with Swiss 
accounts at Credit Suisse. Less than five Credit Suisse accountholders 
have been prosecuted to date.*^'* 

In short, using U.S. prosecution tools and the IRS John Doe 
summons, the United States obtained about 4,700 accounts with U.S. 
client names from UBS, and DOJ prosecuted 71 taxpayers. In contrast. 


** UBS provided tho.se 4,450 accounts, together with the U.S. client names, to the IRS by the 
end of 2010. 

1/24/2014 letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General for the 
Office of Legislative Affair, U.S. Department of Justice, to the Subcommittee. PSI-DOJ-03- 
000001-005. [Sealed Exhibit] 

See “Offshore Account Convictions,” Federal Tax Crimes. Jack Townsend, (updated 
1/26/2014), http://federaltaxcrimes.blogspot.eom/p/offshore-charges-convictions.html. The 
prosecutions can also be partially checked against a list of cases provided by the IRS on its “IRS 
Offshore Tax Avoidance and IRS Compliance Efforts” webpage, but that list is incomplete. See 
IRS Offshore Tax Enforcement webpage, http://www.irs.gov/uac/Offshore-Tax-Avoidance-and- 
IRS-Compliance-Efforts. 

1/24/2014 letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General for the 
Office of Legislative Affairs, U.S. Department of Justice, to the Subcommittee, PSI-DOJ-03- 
000001-005. [Sealed Exhibit] 

894 Tax-Avoidance and IRS Compliance Efforts,” prepared by IRS, 

http://www.irs. gov/uac/Offshore-Tax-Avoidance-and-IRS-Compliance-Efforts; Offshore 
Compliance Initiative, prepared by DOJ, http://www.justice.gov/tax/offshore_compliance_ 
intiative.htm. 
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while using the treaty process, DOJ was able to obtain only a few 
hundred U.S, client names from the 14 banks under investigation. 

DOJ’s reduced effectiveness can be attributed, in part, to its reliance on 
the time-consuming and difficult treaty process under Swiss control 
versus its use of U.S. tools enforceable in U.S. courts. 

A similar contrast relates to the Swiss bankers, corporate service 
providers, and others that facilitated U.S. tax evasion. During the same 
five-year period from 2009 to 2013, according to DOJ, it charged 34 
banking and other Swiss professionals with crimes related to aiding and 
abetting U.S. tax evasion. Of those defendants, 4 have pled guilty or 
proceeded to trial. All were associated with UBS. The other 30 
defendants have yet to stand trial, and are instead generally continuing to 
reside in Switzerland without facing extradition proceedings. One Swiss 
banker, Raoul Weil, a former UBS executive, was recently extradited to 
the United States after he left Switzerland and was arrested while 
vacationing in Italy. His trial is scheduled to begin in October 2014. 
None of the seven Credit Suisse bankers who were indicted three years 
ago in 201 1, and continue to reside in Switzerland, has yet to stand trial. 

These figures show that the bulk of the prosecutions that have 
taken place to date were based on the information obtained from the 
UBS accounts. The data also indicates that many other U.S. 
accountholders whose names have long been known to DOJ have yet to 
be held accountable for their actions. DOJ has taken relatively few 
enforcement actions against the other 14 banks, banking professionals, 
and U.S. clients that have been under investigation for years. As DOJ’s 
attention and resources were diverted from taking enforcement actions to 
negotiating with the Swiss Government over treaty requests and Swiss 
bank opportunities to obtain non-prosecution agreements, U.S. tax 
cheats continued to dodge responsibility for their actions and the unpaid 
taxes they owe. 

D. Analysis 

The U.S. Government has not, as Mr. DiCicco from the Justice 
Department promised back in 2008, “use[d] U.S. remedies” to get what 
it thought it was entitled to receive. Instead, more than two years of 
DOJ negotiations with the Swiss ended up with the Swiss providing little 
information about U.S. clients or Swiss bank involvement with U.S. tax 
evasion, while DOJ’s investigative and prosecutorial efforts languished. 

The Swiss Government’s active involvement in DOJ’s Swiss bank 
investigations was unusual. A national government interposed itself into 

1/24/2014 letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General for the 
Office of Legislative Affairs, U.S. Department of Justice, to the Subcommittee, PSI-DOJ-03- 
000001-005. [Sealed Exhibit] 
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another country’s investigations of criminal conduct by private entities 
and attempted to negotiate protections for an entire industry, using as 
leverage its laws and regulatory procedures to limit the information 
turned over to DOJ. Its intervention also enabled Swiss banks to stymie 
U.S. criminal investigations into their eonduct in the United States by 
claiming they could not produce requested information under order of 
their home jurisdiction. 

Instead of rejecting the intervention of the Swiss Government into 
its criminal Investigations, DOJ entered into a prolonged period of 
negotiations with the Swiss. The Swiss objective was to reach a 
settlement on how DOJ would handle its investigation and prosecution 
of numerous Swiss banks that may have facilitated tax evasion by U.S. 
persons. The U.S. objective was to obtain client and account information 
that the Swiss government was prohibiting the Swiss banks from turning 
over. In a response to Subcommittee questions regarding the 
negotiations with Switzerland, DOJ stated: 

“The Department’s central purpose in discussions with 
representatives of the Swiss government has been to gain the 
support of Switzerland in our efforts to obtain information from 
Swiss banks that would serve our law enforcement goal: to hold to 
account those banks and individuals that assisted U.S. taxpayers in 
evading U.S. tax law as well as those U.S. taxpayers that engaged 
in such evasion. The representations made by the Swiss Federal 
Department of Finance in the Joint Statement, and subsequent 
steps taken by the Swiss government in support of the Program 
[forNPAs], have greatly aided in this goal.”*’^ 

It is difficult to discern how the Swiss have advanced DOJ’s 
goal of obtaining U.S. client names and account information to 
prosecute U.S. taxpayers who have yet to pay the taxes they owe 
on offshore assets hidden in Swiss accounts. Instead, DOJ may 
have locked itself into a process which cedes control of the 
information flow to Swiss officials and courts, and denies DOJ the 
opportunity to employ U.S. -based authorities and remedies to 
obtain withheld information. 

During the more than two years of negotiations, DOJ slowed its 
investigative and prosecutorial efforts related to both the Swiss banks 
and their U.S. clients. In the four-year period between 2009 and 2013, 
not a single John Doe summons directed to a Swiss bank sought 
materials in Switzerland such as U.S. client names and account 
information. In almost three years, DOJ has not attempted to enforce a 
single grand jury subpoena against a Swiss bank. With the exception of 
Wegelin, DOJ has not indicted any of the 14 banks it has been 
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investigating for years, even though at least one target letter indicated 
that the DOJ believed it had substantial evidence to indict a major Swiss 
bank back in 201 1 . Apparently, not a single extradition request has been 
made public to test Switzerland’s professed willingness to stop 
facilitating tax evasion. DOJ seems to have abandoned its effort to 
secure client names and account information directly from any of the 
Swiss hanks or to use U.S. -based remedies to do so. 

DOJ’s recent record of lax enforcement stands in stark contrast to 
its innovative and successful effort in holding UBS accountable for 
aiding and abetting U.S. tax evasion. It is also puzzling in light of the 
massive tax revenues still owed and uncollected. DOJ’s failure to use 
U.S. enforcement tools and its decision to go along with Swiss demands 
that Swiss banks be excused from providing U.S. client names, not only 
fail to reflect U.S. values favoring bank transparency and taxpayer 
honesty, but also set a troubling precedent for how DOJ will approach 
other offshore banks around the world that facilitate U.S. tax evasion. 

# # # 
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Credit Suisse U.S. Customers with Swiss Accounts: 
Only 1 % Glwen by Swiss to United States 


aas 



j 22.000 

j H Total U.S, linked Customers in Switteriand, 2006 m Total actants prcKSuced by Credit Suisse ts U5. 

Sources: Credit Suisse Report to the Permanent Subcommittee on Investigations (2/6/2014); 
Subcommittee Briefing by Credit Suisse (1/16/2014). 
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From: 

To: 

CC: 

Sent: 

Subject: 


Bagios, Chris (CSPA) 



3/3/2010 4:33:51 PM 
RE; Account Instructrons 


» Redacted by the Permanent 
Subcommittee on Investigations 


1 truly appreciate your swift and candid response. In that case. ^HWproceai as necessary, in order to facilitate a 
timely conclusion of the issue on your side. 

It will certainly be a pleasure to welcome you as a client, should you opt to knock on our door again in future times. 
With my best wishes, 

Chris 


From: 

Sent: Wednesday, March 03, 2010 4:18 PM 
To: Bagios, Chris (CSPA) 

Subject: RE: Account Instructions 


Dear Chris; 

Thanks for your e mail, but this is not on advise on the attorney but based on the amount of the fine. The IRS has notified that 
they will impose the tax and full penalties, and If the penalties are comested they will kick you out of the \o!untary program. At 
this point I feel that i will r>eed ai! the money to pay ta)«s and p^enlaties based on other accounts that I have in Switzerland. 

I will proceed to send the notification to Rolf via courier. 


Best regards 


Pfomr "Bagios, Chris (CSP4)' <ehris.bagios@ere<l(t-suisse,coin> 



Date: 03/OW010CM;32/»M 

Subjact: RE: Account hstructions 


DearH||[||| 

I re gret tn he u tf - l b a t- yo u-da c id ecUo cto se the a ccount with CS /\s th e aoooun ^ g ; ne f w it h - CS -P riv ate-A d vis orG y e t, but i s sti ll 
being serviced by |||||||||||^|||||||||M I am cc’ing on this mail). I am not able to proceed with the account closing and 

transfer. 

Nevertheless, do let me know if you agree to discuss the reasons for your decision; I tnist that we can address concerns 
pertaining to the continuation of the relationship oU of Zurich, which I woUd very much hope for. I am particularly interested in 
discussing whether your attorney orthe IRS directly concluded that the assets have to be repatriated. 


Confidential Treatment Requested by CJ y*rn?an,eniSut>cpniinjttce qnjjivestiM».^ 

I EXHIBIT #2 


CS-SEN430025083 
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'■HHHHBPvirtll take the necessary steps for the account dosing (hence I am forwarding your letter of instructions to him 
with this mail), should you, despite our conversation, opt to terminate the relationship in any case. 

Thank you and best regards 


Chris Bagios, CFA 
Director 

Head Relationship Management 
US West Coast 

CREDIT SUISSE PRIVATE ADVISORS AG 

Bieicherweg 33, 6th Floor 
8070 Zurich, SwitHsrland 
Phone: ^t ^41 44 334 0320 

Fax: +41 44 334 0060 
mailto:chrts.baaios@credit-suisse.com 
www.credit-suisse.corrVDrivateadvtsors 

lliis Qinsage may contasi cm£ilentia!,pTOpn£lan’ cn ie^IK' nformatianand k ntendcd oi^fbr the dm of die addressee named above. No eonTaientiabtj'ar priv-Sage s ^vaiv'ed or 
bft tnany mktransmkskm. If you are uot die ktaided rec^knt of Ihk message vt>d are heiel^iHitiriadlhatyoDiniistjKttse. dksaniiuLe. eopi'iCin am' form or take any action inrebance on 
i. If yocliave lecehsd thk message d enrir please delete k and any copies of 1 and noti^' die sender imnediateh'. CREDIT SUISSE GROUP AG and its subsidiaries ruen'e tlie i^l to 
ffilerccpt and monitor anv e-mail ccimmunication Ihrougb its Dehvnrls if legn^' alowed Unless speciGcalv declared as offers^ or ad\ire, any dociuDdL or uTormatjon made avaikble via 
e-maile piibiisbed soieh fer rnfacraatitiniurpciset and does not cmstibice ani^ei.neidier pwale norpubSc.iMTaii nvesbueiit adi'ce b^.or cnbclulf of. tlic sender. 

Please be adi'scd that Credit Snkse Private .\diisars AG does not acc^radeis rvimlructcins lo execute traisactkais in Securities bv'e-mai. lest message nr fax. Such orders .shall be 
provided In' direct IclryJionc counnuiiBaljon (no voice mail). 


= Redacted by the Permanent 
Subcommittee on Investigations 


HMHHMiHIIIHHriHHBli 

Sent: Tuesday, March 02, 2010 8:26 PM 
To: Bagios, Chris (CSPA) 

Subject: Account Instructions 


Dear Chris; 

1 ha>« decided to close the account and transfer the money, enclosed are the instructions in PDF format and i have also sent the 
same via fax 


best regards, 



Date; D3fl2/2010ffi:23PM 

Subject Message frem KVBT_C253 


Plnass access the attached hyperlink tor as iaportast electronic ccounzsicatioes disclaiaer: 
kt_tjj_//.n,,.credit-cuisse.co-/le=ral/ea/di8clai«er eaail ib.Mal 
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To: 

From: 

Cc: 

Bcc; 

Received Date: 
Subject: 


Waknine, Raphael (Aw) *^aphaelwaknine@credit-«uisse.com> 
Haering, Joseph </0=CREDrr" 

SUISSE/OU=GUCN=RECIPlENTS/CN=CR.JOSEPH.HAER!NG> 


2008-10-24 10:38:22 EST 
RE; Numbered Accounts 


There are other means to do the very same 

if he wants to put away some funds without his family knowng, that is n.o problem at ail. ! can arrange 
that with a regular account and a retained correspondence. 

He needs not to disclose anything to anyone. He has the choice of disclosing it to the US authorities or 
not. It is his choice! Whatever he does is of no concern to us. If he opts not to disclose his SSN, he is 
simply barred from purchasing US ISiN instruments (www.5ec.cQm Edgar List). 

Naturally, there are reasons to have a full disclosure, especially once one considers a settiemet of her/his 
(in the far future, we hope) estate. If he calls me, I can explain it all to her/nim. 

investments are the easiest part of the deal, although, there are some restricfions. Considering the 
markets, one wants to sit on the fence' anyway. 

I'll be off in aboput 20 minutes but I shall reaspond on monday. My t^m is responsible for US and EU 
accounts; smaller account from about 250K to max lOMio. 

Looking forward to hearing from you 

Joey 


From: Waknine Raphael (CS) 

Sent: Friday. October 24, 2008 5:08 PM 

To; Haering Joseph (SlOA 552) 

Subject RE: Numbered Accounts 

i like the Dinosaur metaphore I 

In brief, his money is legit but I think he wants to stash some money away and nobody from his family 
should know about it. 

In terms of risk-taking, and taWng into consideration the current markets, he doesn’t expect high returns; 
probably a preservation of capital. He's interested in Equities so for with little knowledge about Financial 
products. 

The last time he asked me if it was possible to open an account with Credit Suisse (after mentioning the 
Dinosaure requirement), ! let him know that with the US Regulations, every account opening is associated 
with full identity disclosure and that it was not possible. 

Getting to know you personally Joey can bring me more knowledge about how this works in Zurich. 


From; Haering, Joseph 

Sent; Friday. October 24, 2008 10:46 AM 

To: Waknine, Raphael (Avi) 


Permanent Subcommittee on Investigations 

EXHIBIT #3 
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Subject; 

Hello Raphael, 


Yes, those dinosaurs do exist, however, they no longer have the bite they used to have. Le ms explain. 


Between you and 1, these account are more trouble than they are worth. The cost to keep them is 
exorbitant; 2250.00 Swiss Francs p.A. (about USD 2000). Your identity remains a secret only as long as 
you deal strictly with cash. You must do the cash deals witti the relationship manager and that only in 
Switzerland. Naturally, the due diligence restricts many cash deals to say the least. 

The moment you make any transactions, which may involves a correspondence bank outside 
Switzerland, your privacy may come to an (crashing!) end. 

What does the customer expect from such an account? Most still have the notion of the old 
Tyrannosaurus Rex it used to be prior to 9/11 :)!! 


! wish you a great wee.kend 


Joey 


Joseph Haering 

CREDIT SUISSE 

Private Banking Division 

International Private Clients. SIOA53 

Prime Center 1 

CH-8058 Zurich 

Tel. +41 44 804 38 22 

Fax +41 44 804 38 1S 

ioseDh.haerinQ@cr8dit-suisse.CQrn 

htto://wwvv.credit-5uisse.ch 


This message is for the named person's use only. It may con/afo cor,ftder}tisl, propiieter/ or legally pnvileged 
ir}formaiion. No confideniialiiy or privilege Is waived or lost cy any Iransmission errors. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copiesof 
it and notify the sender. You must not. directly or i.ndirectiy, use, disclose, distribute, print, or copy any pari of 
this message //you are not the intended redpieni. CREDIT SUISSE GROUP and each of its subsidiaries each 
reserve the right to inteivapt and monitor ali emiail communication.s through its rietworks if legally aiiowed. 
Message transmission Is not guaranteed to be secure. " 
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Busness Trips 2006 


Month RM Pate 


January ■ RM17 Senior : Jan 25-26 


Februaiy RM1T Senior ; 6-8^ 

20“' 

L SH ; 20-21 






May 


'R M26 SH ~ ~ i 17, 

2“/13th 
20 

"F^qjH j 21 

‘RMT7Senior'”‘i 

12-14 

^ ' 2 D W : 25-26 

RM17 Senior”'": 4-5 
26-29 


RM17 Senior 


June ; RM20 SH I 19 

i RM17 Se nior 12-13 

July r' 7 

[z,rrf MC'irj ^ ® 

1 RM25 5-18 

August [ RM20 SH i 14-15 


Confidsntial Treatment Requested by Credit Suisse 



Itafy 


Dubai 
Lttidon 
Souttt Abica 


Italy 


Forte dei Manni 
Spain 

Siena- Pienza 
It^ 

Montecailo 
Florence STormo 

Siena-Flo>«ice 
New York, Toronto, Montreal, 
New York, Torente. Montreal, 
Siena-Fiorence -Forte del Marrei 


Main Purpose 

ptospeding new cfents and retention 

AcquisiBon 4. Inbodoction 
Acqwsifion & Introduction 

Reteftowi & Consolidation, NNA, New Investment 

ConsoSdafion telaBon & New Inveslmente 

acqiBstion & Introduction 

Retention 

Retention and proposal for a LP 

acqiB^ficm 

acqutalion 

5 wte fer new investments & retention 

Acquisftiorr 4 Introdudion 
prospecting new cSents and retention 

3 visils New investmente and retention 
prospecting new clients and reiention 

New prospect a«i existing cEent retention 

Introduction, and aosting dient reiention 

Iniredoction, and existing dient retention 

New prospect arrd existing dient retention 

CS-SEN-00080265 
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September 

1 RM20SH ;U-15 
! RM17 Senior 

Siena-Ff^otence-rorte de Mamn 
ionrfon, Haly 

New pfcspect and listing client retention 

October 

kM20 SH ; 23-27 

RM17 Senior 

New Yori<, LA Vancouver 

ProspecSng New dents 

November 

! RM20SH n-b 

RM17 Senior 

Miarr^ -Bahamas 

Retention 4 Invitaljon Gotf event 

December 

; RM20SH : 20-29 

Italy 



i RM17 Senior : 

Spam -haly 

kitroduclicn 
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Business Trips SALN und SALN1 2007 


Month' EM Dale 

February RM29 RH 2.-7. 

March r~RM^RH J 18.-1.4 

April ; RM22SHDRHJ 29,-1!.5 

May I RM13 Senior ■ 53.-24. 

June r“ 20.-1 ,7. 

f RM02 Senior i e-’S, 


July r RM2 9~RH 
r RM12 " 


August r 'RM2T'R H' 


September j_ _ RM29 RH 

RMISSenjor 


18.-19. 


15.-18. 


22.-28. 

16.-27. 


October ! RH22 SH DRH' : 28.-12.11 

rRW02 Senior ; 3,-10, 

! RM06 ;2- 

RM19 i 7.-13. 


Nwember ' | ’RM29 RH ; ' 6,-15. 


^Cfi 
New York 

•NV, BOS, aHI,70R, MON 

New York, B^more, Bosfcm 

Toronto, Montreal 

Buenos Mres-, Vancouver 
Barcelona 

Buenos .Ajies, Miami 
Los Angeles 

NewYoik 

Athen 

Morftre^ TdrotTfo 

New Yolk, Toronto, Montreal 
Toronto, Montreal 

New Volk, Miami, Nassau 
Los Angeles 
Lps /Vneles, New York 
Boston, New York 

New York, Nassau 


Maw Ftjrpose 
Swiss (SENT) 

Key CS^. Visits 
dent Retentiori 
CSerrt Visits 

RO Conference, Key Client Visits 
•dent Retention 

SAL Conference in Buenos Ares, Client Retention 
K^deot Visits, Client Retention 

Key Client Visits, Client invitation 
Rsfention, Cfiont invitation 

.1^ Client Vsits 

l^Oient Visits 
Key Client Vsite 

Client Retenticw, Solf Event Bahamas 
Oient Retention 
Client Retention 
dent Retenton 

SAL OU, Gotf Event, Key Client Vigils 


RM29 RH 

1 ^ 
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Business Trips SALN und SALM1 2O0B 


Janua^ 

Fehnjaiy 

July 

September 


October 

November 


RM29 RH" 



'Date Bass 

30.-3.2. NewYofk ' 

24.-11.3. SF, LA. NY, TOR, MON 

24. -8.3. San Frandsra, Los Angeles, New Yoi1( 

30.-12.4 Mi^, Cancun, Chailotte, New York 

14.-21. Twonto, Montreal 

12.-24. Traonio, Montreal 

25. -27. Vienna 

8,-12.(tt>d) New York 

14.-27. New York, Mexico, fed 

ibd Vancouver, Tortxito, Montreal 

3.-5. New York 

1 .-10. Vancouver, (llalgaiy, Toronto, Montreal 

2.-16. New York, Nassau, tbd 

14--1B. Ns&sau, (tbd) 


Purpose 

Key Client Visits, based on Invitation, Swiss Bali (SS NY) - 

Key Client Visits, based on invitation 
hvitalidns of Gients, Sodal Visits, Introddcttan 

SAL ConfetfiDce Cancjn, Oient Retention 

Cfierft l^tenbon 
CBertt Retention 

S^i-Hn^ EM with Oient 

SALIrrtl. Mgmt Meeting, Key Client Visits 

SAL DU, Key Oient Visits 
Clieit Retentiori 

SALN DU 
CJteit Retention 

Golf Event, Key Oient Visits 
GoK Everit 


iRM29 RH 
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Business Trips SALN2 2007 


Month ' ■ RM ■ Date 


January 

February 

July 

September 

October 


■■ RM2^SH_^' "i 25. 
1 f Senior '’j 7. 


RMZOSH' 1 22. 

RM17 Senior i 19 , 


~ RM ^ SH ' 22- 
RM1 8 Senior SO. 


RM20 SH n 5. 
RM25 [•QS. 


RM17 Senior!’^. 


r, RM20~SH 11. 

RMIS Senior i 15.-30. 


i _ RMIS Senior i 25. 

[ ' RM25’ I 4 -11. 

RM17 Senior ^ ; 14. 


Rmo SH 


[ RM20 SH : 28. 
T"' RftT? Senior” ] 21. 

: 'R^'si T 4. 


No.,.be, rRivj:^Shri^^"' 

. [■' RM17 Senior ■ 22. 


Rare 

Sbesa(!) 

Miano 
MSano. Bail 
MIwo 

Paris 

UK 

Lonilon 

Miami 

Basel, Zuridi 
Bnrxefes 


CWTIO 

USA,CW^ 

MwitreaJ, Towflo 
Paris, Ancona 

itaJ^ 

lt% 

londcm 


l^rnni, Nassau 
Como 
• Paris 


' Main Purpose 

Visit Ewstir^ Client 
CRent invitation and Retention 

CS Miano'and Addvision 
CUsTit Retention . . 

• CSent Acquisibon 

CSsTit Acquisitioh 
CRent Retention 

CRent Reienticn 
C^nl Retention 
GHent Invitation 
CSent Retention 
Client Retention 

CBsflf Retention 
CRent Retention 

Client Relentbn 

CRent Retenticn, Fonriula 1 

Cfenl Retention and Acquisition 

Ciisfit Retention 
CRent Retention 

New a/c and Existing Cfents 

Qient Acqusitioni Hatian Client Retention 


Client Retention i 

CbentRatention, Golf Event i 13 RA I? 

CRent Retention irVIWlfc^ rVri 

CRent Acquisition ; 
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Buartess Trips 5ALN2 2008 



SM- ■ ■ ■ 

Date 

Race 

Main Purpose 

Janua/y ^ 

RM17 Senior 

25,-26. 




Rryi20 SH 

12,-16. 

France 

■ 0«rt Acquisrtkjn, Retention 






April 

RM20 SH 

6,-9. 

Miartd 

CSent Retenion 






May 

RM20 SH 

14. 


Oent Retention 


[ RM16 Senior 

i RM17 Senior i 

8, 

23,-26, 

UK 

Monte Cailo 

CSent Retention 

Oent Retentior 






Noverriber 

RM20 SH 

14,-16, 

Nass^(tbd} 

'Gotf Even! 


RM29 RH 

Confidential Treatment Requested by Cred'rt Suisse CS-SEN-000a0273 
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Copy to SWL 


GENERAL DATA 


Name of RM, Instrad 

RM29 RH 

1 

Trip number in current year 

2 - I 

Destination of travel 

\lew Yofid 

- 

Date of travel (from ... until ...) 

39 - '‘6 02 2006 


Total cost of travel (in CHF) 

CHF 8000 ^ I 

; thereof cost for hotel (in CHF) 

etIF 4 400 

- 

; thereof cost for flight (in CHF) 

CHF 3,109 1 

CLIENTS / PROSPECTS VISITED 

number 

amount in CHF (= aum with us) 

Clients covered 

.20 > ■ 

CHF 80 000 000 

|Prospects visited (at least 25% of visits) 

2 


SUCCESS STORY 

number 

amount in CHF 


slew clients opened 

-<• r -s'- / : 

CHr 12,000.-003 

Referrals received 



MNA 






A/A 



nhouse Trust 



Sales of funds and similar high-yielding product 

p 


Credits 


CHF 2,000,000 


COMMENTS, HINTS & TRENDS (eg Competitors. Products. Pricing. Market/Pohtics) 



lijrtt^OhtqLth^gSv^Sail^ ^ ^ ^ 

regiiar'RO^Je^'^KviSrt , 

f ^ ^ ^ i <• V 1 

suecessfutniBrtij^s.Q(S:^yL 

Reteitfcav . '' ‘‘v 

n^ltefeoaisj ^ Z '' ^ V 



X f. * r tj { = 

^ t" 

’’•%•* i *. < i.".- 1 . ^ V-l- *■ A 

V" 

^ Ji.. ^ — 
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CopytoSWL 


GENERALDATA 


Name of RM, instrad 

RM13 1 

Trip number in current year 


Destination of travel 

New Yorfr, Phtedelphia, Chicago ] 

Date of travel (from ... until ...) 


Total cost of travel (iti CHF) 


thereof cost for hotel and Div. (in 

CHF:6'350.- 

teereof cost for fliqht (in CUF) 

CHF-4’035.- 

CLIENTS / PROSPECTS VISITED 

rtumbw 

amount in CHF (= aum wiih us) 

Clients covered 

■r42 

aO'OOO'OOO.- 

SUCCESS STORY 

number 

amount in CHF 

New clients opened 



Referrals received 


T=r==--«==r: 

WF 

bbhbhhb 


WA 

.5 

CHF 685-000' 

Inhouse Trust 



Credits 




COMMENTS, HINTS & TRENDS (eg CompetHors, Products, Pricing, Mari<et/Poiittcs) 

This trip had the ioitowinq mam ourocses; 

- to see as many clients as possible and to introduce myself 

- retenlion of.existing clients and increase NNA's 

- to iriaease partfcipaiion of Fuiids 

Clients apprec, the visit - for some it was the second time they savy me. Wifi have follow-up business, in 
pipline NNA CHF3'000'bpO.-.. , , , 

On client Just sent me USD ISO'OOO.-;., 

Nearly all clients informed./fie that they ^ still contacted . RMOl ' j and asked to move the 

assets to the new bank. (Sends cards as weB). Clients are happy wi^ the peiformance 
of the mandates. Mads as v.«!l two profile-dianges with events who had USD - Ex!, mandates, However, 
was informed that UBS has a very good'pertormance in their rr^andates as weR. Noticed that dients in NY 
and Chicago are unhappy with the existing political situation. 

Inflation seems to be a big topic. Many anticipate that the interest-rates in the US are going up much 
further. People are not really afraid right hew of another war - the reason is that the US simply cannot 


Form 0oi:-2002/ liavBl_C6 r8p_Sunima»y.x)s 
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Aktennotiz 


Geht an / To , 

Abssnder / Sender 

RM22SHDRH 

RMig 


Zu Handen / Attention 

i RM22SHDRH I 

CBreklwaN / Krecf bie 

++ 41 44 334 72 88 

Tetefori-Nr. / Telefax No 

Tetefex-Nf. / Tdefax No. 


01141 1 211 14 10 

Bstrlfft / Re 

Anirag Geschaftsreise 

AnzaM Saten (mk'usve diese Seiis): 

Number of pages Qnd. this page); 


[~1 GemSss V&reinbanmg/ As agreed 
[ I Auf Ihren WiJtisch / As requested 
y, Ziy .Steliungruihme / Comment required 
[ I Zum Sesprechon / For discussion 
Wir bitten um ihren Anrul / Please caJl 


Datum / Date / Data / Date: 15.03.06 


Mil frewidfichen Gtussen / Yours very tnjiy 


(. ) 


Bemerkungen / Connntants 


Ziei der Reise: 
Zailraum: 

Plug: 

Tailnehmer; 

ReiseroutB: 
Anzahl Meetings; 
AuM: 

Kosten: 

1.96 


Business Trip New York, Philadelphia - Chicago 

Retention, ErhOhung Anteil WA 3 Mio.CHF; new NNA 3 Mio.CHF, Funds Sip's C3, 2 
Mio. CHF, Profilwechsel 

23.4. - 3.5.2006 in NY-Phiiadeiphia. 4.5. - 5,5.2006 in Chicago 
noch often 



New York o. UmgelHjng, Chicago 
ca. 40 


ca, CHF irOOO 


//^s 


RM29 RH 


filelcLilcd 7 ^' ’ 


RM22 SH DRH 

? 
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jTRAVEL REPORT SUMMARY ' 


CoiytoSWL 


GENERAL DATA 


Name of RM, instrad 

RM22SHDRH 

Trip number in current year 

1 

D^tination of travel 

Miami, NewYoiK, Houston 

Date of travel (frwn . . . untl ...) 

07. - 20.05.2(X)6 

Total cost of travel (in CHF) 

CHF 13'000 

thereof cost for hotel (r. Ci-fr) 

CHF5‘(X» 

thereof cost for fiiqht Cm 



CLIENTS / PROSPECTS VISITED number amount in GHF[=A,iMwjin us) 


Clients covered 

.40 - 

CHF tSO'OOO'OOO 

Prospects visited {at least 25% of vfeils) 

. - 3 . 



SUCCESS STORY number amount in CHF 




1^— iFI ill lilllii'i'il 















■■■BHIIIIIIIIIIIIIIH 




hlTlili iiij 




COMMENTS, HINTS & TRENDS (eg Competitors, Proc'ucts, Pncing, Market/Folitics) 
Goals; 

• Discussion of 'succesaon planning regard to retention management . 

- Retentior and strengtf)«mg relationsship to exisfe>g clients 
' Generate new OlPs, closing existing CHPs 

- 2nd meeting with m^or.FTOspect client 

-Visit ofRO NY as deputyoftheRegiona! Head North AmericaOffshore , 

I Solve. Fqrmaiitiess issues as wbB as APEN perdings 

Achievomerts; 

- Key dients. visited 

' Referral received .from Delias Office 
' 2 new a/c opened . ' 

- NNA received; CHF 2,3 Mb. ' 

- DIP: NNA 60 Mb. (24,6 Mb, EUR, 30, 5 Mio. USD), C.-edit 6 Mio CHF . 

- FormaJitles.issues and ApEN Perding solved, • 

- additional business with r^rd to increased TOls were achieved 

• Visit veiy appreciated by ail cliento; it's important to slay close to the ctierrts 



Form Di«.?X2/r|fM22'S.H'D|W Kay 2006. ris 
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Reise Chicago, Tampa, Jupiter, Miami, Bahamas, 
New York 
5.11.06 bis 17.11.06 


Spesenabrechung : RM22 SH drh 


Amexco 

USD CHF 


TotaJ Amexco 


3'S71.50 
377.50 
400.00 

B05.00 4'954.00 

Hotelkosten 

Rilh Carlton, Chicago 408.00 

O’Hare Hilton, Chicago 409.55 

The Jupiter Beach Resot G19.15 

Four Season, Miami 603.40 

Atlantis, Bahamas (inkl. Kundenzimmer Bahamas) 3‘293.85 

New York Palace, New York 2'225.85 7'559.80 


F/ixgJtosfen 

Zurich-Chicago; New York-Zurtch 
Miami-Nassai Chicago-Tampa 
Miami-Nassau 
Nassau-New York 


Verpflegungskosten 

Diverse Kundenessen 3'686.38 3'686.3B 


Diverse Auslagen 
Geschenke 
Power Boat Bahamas 
Car Rental Hertz 


60.55 

483.70 

392.50 936.75 


Total Amexco-Belastung Total Amexco Mal/Juni 06 fiir Reise 


17‘1 36.93 


VorbezQge 
Vorbezug USD 

Cash Restbestand bei SWLN 1 
Diverse Taxis gemSss sep. Belegen 
Zug New YorK-Washtngton-New York 
Cash Restbestand bei SWLN 1 


BOO.OO 

-43.40 756.60 

-244.90 

-49.07 -293.97 

462.63 


Barauslagen USD 


293.97 


374.0B 


Total Kosten Business Trip November 2006 


17’S11.01 
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TRAVEL REPORT SUMMARY' L; 


GENERAL DATA 


Marne of RM. instrad 

RM25 

Trip number in current year 


Destination of travel 



^iami. Nevy York, Toronto, Montreal 

Date of travel (from ... until ...) 

34.07;20(^-^ 19.07.2006 

Total cost of travel (in chf) 

CHF:1 5750,02 

thereof cost for car (in chf) 

.■ ■ ■ ■■ : V . 

thereof cost for hotel (in chf) 

chfmsi.tt:; 

thereof cost for flight (in chf) 

CHF-B'ieo.so, 

CLIENTS / PROSPECTS VISITED 

number 

amount in CH F (* aum with us) 

Clients covered 

. 34 

|CHF 54'000'000,- 

Prospects visited (at least 25% of visits) 

AO 

botential of CHF IS'OOO'OOO.- 


SUCCESS STORY 

number 

amount in CHF 

Mew clients opened 

2 . 

CHF 6,000,000 

Referrals received 

6 


v'VF 

3 . 

CHF3’600'000 

t/VA 

0 

. 

• ■ 

nhouse Trust 

0 

. '-..CHF O 

Bales of funds and similar high-yielding product 

B, ,, 2 \ 

,,.,,CHP,6'00:000 

MNA 

2 ■ , 

, . :'CHF 6,000,000 


Copy to SWL 


COMMENTS, HINTS & TRENDS (eg Competitors, Products. Pricing, Market/Poiitics) 

[Oient is h^Dpy with the decision to sell the &nergng Furris months ago. He asks me to ; 
inve^ SOd'OOO, USD in the podium note. 1 need to contact him when l am beck in order to invest some,, . , 
cash in Chin a. India and New Energy Funds. : 

F^pect di^. They ae introduced byBBfclierrt expected to ^1 sore • 
flats in a f^l estate prqect they want rrayfce to vwDfic with us. Potatial c# NNA 2 
ms USD each. Qients shew ms the ^ans of the ^ect. , 
iVisit ofHto the hes^ wth flve friends (neighbours)! The dient vyants to • . 

make in the future some cuitendes transacticyts. He expected to se nd us before the end of . 
theyea-500KUSD..\Afem^ea(xesenteti(ntothefriends(6)Bi|regardir^(xir.' 
services axi the possibilities of investments. Prc^pects are very swpnsed and 2 dients are 
.re^ly interested to open an aaountvvith us but dedare. 

:ii^ is not so hafpy vwth the p^nrnance of the rnaidate he expected better'results, 
for the next yea’, i, e)q:^an him the pitt)!a7« with the corrections of shares market 
durirg the last months and the repercussions on the price of the US bends regating the 
I pdit icai strategy of the FED., ' 

)iB Qiait is coning vvith Ns wife. y\s l understand the rnoney is rnanag^ by the husbeWTd 
but ttfe BO is the wife. They are ok with the perf. Bui they, vvant to char^ the p-ofiie of 
irivesfrnents and coTTB rrxx-e Growth. Qierrt sends rne a list of shares that we need to give 
our recommendations! ■■ ' 
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111! ly will I iHb niJii Ra uiey ate vay iiapi^ vwiujub rivi 

durir^ last years. Unforturiertety they viill need some ca^irittefLiture/l prq>^ 

tom^ ea loan. Client wiii thng about this pas^'Bty, , ’ ~ - 

Client I. haf^.with the structures that he has with U5,i-,iT^,tDserxjhirh a. . 

simiiation of joai in CHF hec^ng by an ofiAiai OHF/U^! siso to send Nmthe , . , ; , 

cdndftiois for the boat leasing because he to buy a ydidTt-fcr 2 milliore usd. The dieit was very 

haK3y to meet me! He wants to introduce rre scfre friends ■whgi.t witi be In-- : 




dientishappywitotheperf.HewentsrTia 5 ,tetos^!thePhaiTTiaFi^s.Heexpeclstobein . 

Gen eva very soon. : • • . ' • 

ThedienthascreatediscMncornpa^.ineedto'^ti.Wrna^aT^t, . 
bad<'in SMtzeriand. Tlie client ©cpecte to touse in , ■ 

far1 miHions ugp aid satd us thefiaxte;: y - - ' 

IBTS^ has in^oduc» rre the directa ofHHBBliBHBi in-NV I need to 

contact him when I on back! He his .rrsybe iritaested to qpen-^ accoLTrt.vvrth us.'HH ^ ■ 
has'a lot of connection and reiatibrghips in New Yoiic. . 

lient is ha|:py with the ped. of the Greece sha^'and HHI He wll be in Geneva at the' end 
of Soitemba; . 

Client is cxmrig with her fether.V\te discuss about watches and^^B He is ok vwto the perf. of 
the mandate. . . 

Qient is coning alone. She wants maybe to change some' USD again EURO in the future. She 
wii introduce me to her husband before the end of the year. Her husbarid has aHBBBtorrpany in 
states in the US^. : 

Iliy toseli a mandate. &jtshe v/ants to cjscuss with her son who woks with 

M.Y. ' 

Neiw prospect client. Potential of TOOO'OOO USD sh e has : . . 

i Meeting with tine c6set inti-oductoy. l^.woi1<s tor alHHiHIIHHIiHI This 

conpany is used by rry dggest dierrt. TTey are v^.l;^py.V'*th or service and they will continue to , , 
work 'with us in fciture. Ne)d trip I will inttoduce:^.'i^>tf; 

Hciscussion ^xxrt the USA. Qient is happy vwth.Oie relation tinat he has withi^ctTiand the PM ^ •' 
ICIientvwll send you beftxe the erxl of the' year arionount erf 4'000*000 USD. He want to change is 
pfT3file in'Growth:aier?tir itioducssus tofewpro^nectdients . 

-amousaccountantHBIBHeisthe accountant crf.|BI||||^HH He will s'end you. seme;' 

new dient in the future. • 

Qrector of the biggestHH^HHi' He wait to open an accont with us fa an'anr^ht of’' 
3'000 ‘000 LISD.:V\fe rnake a presentation of our services.: . • 

li^ is happy with the performance of the mandate. Hevwl! contact i*:;‘^ ;before the end of the; '. 


yea^ :?■ 

■■bte 




li^ is;cpfTiirTg'to. the.hotel Jn.Taontd, He'gives.me the form rega’dihg the new relation and';he ,r , 
iaa!KterKiettey^ •. . 

iRetention. with the. perf, of the Mandate. He wats to call ih"' ‘^'iforihg the next week.'’ ■>.• 
i\Afe'm,ak8a'lod<over._ofth6portfoiio.Heishappyaboutthelastratesofthef)ducaarv,';- 
|:V^sigrta'n^rhaid^efa500'000CHF. - 

IVNfe'ii^kB a look ova the portfolio and a presentartion for tine mandate, The dient corres in 
Decsrrfoerinordato'Sigh.tHe,docurrentsfa,thernaxJ 3 le( 4 ' 000 ' 600 USO).. 

B Happy'withthepei1.’oftherrandate.Mabnevtoahewar)te.toa)ntirnuetbernandate..: '. .'. 

rf happy with the rates of the Fidudary investment. Mer some discussion he deddes to 

continue 'to invest with us. . . ' ' " ' . 

Visit of tie cgyi paiyoid intiodudiai to still happy with our services and . 

Weo penanaccd^^BBBI ' - •• 

Try to sell some products but toe dient wants to continue the T-SII. 
iSc^d 100'0(X) USD of Ffodium Note. He wante to send us, a bank draft for 12T000 USD, , 

Nltrf very h^ipy.vwth our services.’ \ expian Km that he can not have a savi.ce of Private Banking 
Iwito.anarxxint of 100*000 CHF. Hewilicaiirrebadr'ihGeheiiaihorerronth.. ' 

loient introchjce me ha son. He opens an account with us and he will transfer an amount of.. 
lOOEURO. 

Meet the dient for the first time and we agn a new.Mandae for 2SX3'000 USD. 

the dientTa the:first time. V\te,d!Kxjss about the pbrtWio and tine possibility of investment in 

Taiwan; 
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TRAVEL REPORT §UMMARY 


it-M 


Copy to SWL 


GENERAL DATA 


Name of RM, Instrad 

RM21 

Trip number in current year 


Destination of travel 

H6ustoFt,:LA,.Reno 

Date of travel (from ... until ,..} 

20:09;06* 02.10.^006 

Total cost of travel {in chf) 

CHF il;500’ 


: thereof cost for hotel {in chF) 

CHF 4,000 


1 thereof cost for flight (in chf) 

PHF 5,500 V T 


CLIENTS / PROSPECTS VISITED 

number 

amount in CHF (= aum wivn us) 

jCiients covered 

: 28;. - 

. CHF 65,000.000 

Nospects visited (at least 25% of visits) 

7 . .■ 



SUCCESS STORY number amount in CHF 


''lew clients opened 

.3 

; CHF 4,000,000 

Referrals received 

3 


MNA 


■ CNF 5,200,000 

^VF 

2 , 

CHF 3,500,000 

\/VA 



nhouse Trust 



Sales of funds and similar high-yielding product 

s 

• chf:2oo.,oo.o 

Credits 




COMMENTS, HINTS & TRENDS (eg Competitors, Products, Pricing, Market/Poiitics) 


HpustonHHHHS Continuation of the July meeting. Saw Ex-wife and Grand-Parents. Opened ; 
2 jdnt accounts for a tc ftatof4 mio usd wer2 years. Very good contact. OfehoreH’rust struct^ to be , ' 
sugge^edin 1-2 years.jl^HRrst'meeting since t^eorer. i^e potent)^ IxA good brok^ge fees " 
intiffwd.Gbod.ccxTtadjBRentention.,Rrstme^ngsincey<eov«’.Bought30kusd6fTotal 
rehjmAaa. •• 

LA:BI'R.M25.iclieht! Patfcjio review: Knows some very wee^thy people fcy futire refafals. M 
RM30 jdi^. Sgned fy a WF of 50Ca^ chf. H asthesameaTOL^inMWl. Havetoprepare'a -.' - 
doang letta’.that he'll sign and forward toMM Mel his son. Mi Visited Ns co ripany. Added 46k 
eur to.WF. Potentid of 1.6 mio usd in LBS fcr us. To be followed dosely.BB Ccxr^^y is getting 
bigger. Sill irt the yitann.and p^kx Tal kit testers busine^. Sttong developrnent inBfliBI Asi<jng 
for a funding'thnajgh the ter^, ■■ Suggested to sdl the etxcpean finandals and go to the 
TjiamT^^R or Podium Note BJR Haveto send himthedocs.BBI Has transferred Trust to. 
HHHIIIIIII tHJt are'stiil interested with our oraporale service, Vyil c^l rrie ^y next y^ to talk 
about a hew Reterrtion. Very happy wth the W performance. Wl! come ' 

next year to see : No pcSentia!, Hi: WII come in GE iri NcRrember to open a reported account of v 
1 .5 rrio usd and invest in WA. vyii siowly indigtethe uve ported a(xxxyA.WI Rrs t meeting since 
takecA^r. Ret^ticrt. l^topotential.BiWx)le.aftenKX)nvvith|HHH[H|||^|Has acorrpanyof 
car'peritiyarxt hou^ rertovaticto. Vifente to send nBSorne cash through AnexcoTC. Met the whole . 
fanily with kids.BBFSss^ tto whole \A^-end iri Ns nav hcuseflllHi. It is hO use for him to 
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transfer. his restricted shares because of of worth new 1 0mio usd txit 

he edifies me Oiat as socn as he wili be resigi^ shares or the ■ 

proceeefe of ttier sale wii! be sent to his acxfeurit me. irftodtK^ me tollllHBi that [ couldn't 
see last time. M is the a^est ^larehdd^ rf the canps^.' !-fe s^e © ecpvalent to 33m'o shares , 
(rrorethan200mousd). Healsoisvviliir^tDwreap^crftfiie^e’sprai^^J:^ fcxnow.he 
doesn't want to s^i any. Very good c ontact. ^HBI lire gang to 

wD[1<; in cdiaboratim wth ■■HI ^ the sales ctfoDllectfen ■■■■■■ The pmrn^ion will . 
stay wth is. ( is not yetre^ytosendt^mone^ he is-^^rg on pris^e equity r^urns. But. he 
wil! put US in contact withHHHHHHHHwhb rfe^ fuTKfingthrough a loan with us. That 
woiJd be 60 mousd. To fc^Iowdos^y. 
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RM29 RH 


^w.York ^ 
fe2.--7 2^0OT 
isHF Q. " 
jCHFO 

6HFO ' ^ 


number amount in CHF (= aum wii^ us) 

^ i' '-'t I 


lew clients opened 


Referrals received 


Inhouse Trust 


laies of funds and similar high-yielding produ( 


; red its 


Form Dec-2002/ 56916a1b-3556-4f11-9S5s 


EXHIBIT #5f 


Confidential Treatment Requested 


Copy to SAL 


GENERAL DATA 

I ameofRM, instrad 

rip number in current year 

estination of travel 

ate of travel {from ... until 
otal cost of travel (in CHF) 
thereof cost for hotel {in chf) 
thereof cost for flight {in chf) 


CLIENTS / PROSPECTS VISITED 

Clients covered 

Prospects visited (at least 25% of visits) 


SUCCESS STORY 
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TRAVEL REPORT SUMMARY; 



GENERAL DATA 

Name of RM, Instrad I 

RIVI29 RH 


Trip number in current year 


Destination of travel 

S:F-vlCA.; NY,.TOR. MON 

Date of travel (from ... until ...} 

24.2:.t1:3.2008 : - : . 

Total cost of travel (inCHF) 


thereof cost for hotel (in chf) 

CHF-yv::/. 

thereof cost for flight (in chf) 

CHFl/y ' ' 

CLIENTS / PROSPECTS VISITED 

number 

amount in CHF (= AuMwith us) 

Clients covered 

' ■- 49- 

■CHF'230,000;000 

Prospects visited (at least 25% of visits) 

5 (Canada, QE) 



SUCCESS STORY number amount in CHF 


New clients opened 



Referrals received 



NNA 



Discretionary Managment Mandates 



nhouse Trust / Succession Planning Structure: 



Sales of MIPS 



Credits 




COMMENTS, HINTS & TRENDS (eg Competitors, Products, Pricing, Market/Poiitics) 
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Business Trip Ref^rt 


RM29 RH ; SALN 


February 24 - March 12, 2008 -> San Francisco, Los Angeles, New York, Toronto, 
Montreal 

-> San Francisco 


February 24, 2008 

Travelling day 

1 5h00; Meeting with the hotel 


February 25, 2008 
1 2h00; ||||||M lunch 

14h00: the hotel for coffee 

16h00; HHBdinner 


February 26, 2008 

11h30;Hii|iH 


lunch 


17h30: 

18h30; 


$ th e hotel for drinks followed by dinner with 
5 the hotel for dinner 


} the Meridien Hotel for 


-> Los Angeles 

February 27, 2008 

13hQ0: Flight S.F . - LA 

dinner; prep for intro toj 

February 28, 2008 

08h00: to drive from Beverly Hills to Irvine 

09h30; their offices in Irvine; followed by lunch 

14h30: to drive back f rom Irvine to Beverly Hills 

16h30;HBBHiHi for dinner in Beverly Hills followed by meeting @ his place 


February 29, 2008 


OShOO 

13h00 

16h30 

19h30 



@ The Palm restaurant for lunch 

j@ Mirabelle Restaurant for dinner; 


March 1,2008 

IlhOO: 

16h00 
19h00 


[; int ro over the phone 

^fWeni^Beach @ the MBT Building (916Main St, cnr| 
I in Santa Monica @ Casa Del Mar for dinner 


March 2, 2008 

OShOO; Leaving from the hotel 
IlhOO; Flight LA. -New York 
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Bu siness Trip Repo rt 


RM29 RH , swLN 


February 24 - March 12, 2008 -> San Francisco, Los Angeles, New York, Toronto, 
Montreal 

1 9h29; Arrival in New York 


March 3, 2008 

08h00: 

10h00 
IlhSO 
14h00 
Ave) 

15h15 
16h30 
18hQ0 



his office 

the RO 
the Palace for coffee 
@lhe| 


1(207 West. 25-'' St. 12'^ fir, betw 7’"' + 8‘" 


) the Roosevelt Hotel 
3 the RO 
3 the hotel 


March 4,2008 


08h30 
10h30 
12hOQ 
14h3Q 
15h30 
(RS) 

17h00: 
19hOO;;RM29RHr'''Ai8 


@ the Diner 

Ch's office 
the Italian Restaurant for lunch 
the RO 

her private club -> meeting was then postponed to March 1 0, 2008 



*> Toronto 


March 5, 2008 
06h00: leaving the hotel 

08h40: Flight from New York (La Guardia) to Toronto 
12h1 5: ArrivaMr^orontojv/fh almost 2 hours delay 

5hoo; HHHHHHl 

17h00: the hotel 

18h30; HHi @ the hotel for dinner 


March 6, 2008 
OShOO 
10h30 
12h00: 

14h00; 

16h00 
18h00. 



the hotel 
joffice 
the hotel; (FS) 
office 
iffice 

the hotel for dinner 


-> Montreal 


March 7, 2008 

05h45: leaving the hotel 

08h00; Flight from Toronto to Montreal 

09h12: Arrival in Montreal 

10h30; nm^^millllllllllll ^ 
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Business Trip Report I RM29 RH aWLN 

February 24 - March 12, 2008 -> San Francisco, Los Angeles, New York, Toronto, 
Montreal 

15h00 
17h00 
19h00 


CONFIDENTIAL 


the hotel 
I @ the hotel 

Liverpool House for dinner 
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Business Trip Repo rt 


RM29 RH jSWLN 


February 24 -- March 12, 2008 -> San Francisco, Los Angeles, New York, Toronto, 
Montreal 


March 8. 2008 


09h00: BBBB@ the hotel for breakfast 
12h00;J|||||||||||||^^ @ the hotel; intro 
18h30;|^^lH@ restaurant Meivios for dinner 


March 9, 2Q08 

18h00;HHB|@ the hotel for drinks 


March 10, 2008 

08h30: 
lOhOO 
10h30 
12h00. 
with 



hotel for break^st 


14h45: leaving for the airport 
17h45: Flight Montreal - Zurich 


^ their offices; continuation of meeting 


March 1872008 
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Important phone numbers 






Nattie ■' 

Info 


PfioneS.-Y^" Y.::"v--'. • ' 

Remarks:'.; 

Security Buifdinq 

Kato internab’onai 


212 759 56 10 

Fax 212 753 5469 





CS Zueficfi 

Maifi nen’ib&r 

0041 44333 51 15 


CS 'sSaneva 

Man number 

0045 223^21 15 


CS New York 

Main number 

2123252000 

Eleven Madison Ave., W 10010 

GS Research 


2123576700 

405h Floor 

SAS! 


2126128700 


C5 RsD. Office Wiami 


305 9^ 

ArfsaxiJO Jose, Heas SO Miami 

CS=‘A Miami 

Wain numtier 

305 375 84 CO 


CSPA ZtisHch 


0041 44334 0)40 

[isarkT^iiard. Head CSPA 


CrQdjtSws&ejZunch - > ^ 

■^4 

Narney 1 •• iinfo ‘.Phone 

Remarks;-, •• 




SALN2uriiai 




OOA ■: 44 333 9b Bb 


Am; Anoreas Peler ispeca Pro!ec;5 Sv. 

0041 44 334 0’, 14 



Specie Prniems SAL 

C041 44 334 03 S' 


Schneoernrafiz 

Bn 1 Si-'O' 1 

0041 44 332 25 32 


Uniemaehrer Rui.-i 

Asisstan: r'l.eaJ S.il. 

0041 44 333 3516 

■=3x0(041 44 333 76 7.3 

Saniander Mananne lEvsn’.sSA. 

X4; 44 333S8 30 


Zhindsf' Matthias iFOS }0041 44 333 23 53 


KufvDanw! IFOS -CO^' 4433367 4-5 




Fax Zijrich 

■^axCOC 44 211 14 10 

WaWer MsAus 


C>041 44 334 24 3: 

079 373 ?S 21 

f^eao Meier Susanne 

■ 

004 1 44 334 73 44 

079 290 81 39 

Beroantino Michele 


0041 44 333 33 17 


Beucler JacQueiine 


xm 44 33362SS 


Jacobv Enrone 


C04i 44 333 37 65 


Karadac Cuenevt 

RM C.Sa 

0041 44 334 2SS6 


Kobttas Michsnl 

i.M 1 1.S.A 

lXWI 44 333&8 20 


Kiieno Walter 

R.M Carisoh * 

XU’. 44 335 21' 21 


Cerch-JoKJan Nicoie 

?M ii.SA 

0041 44 333 43 >4 


Luascher Wemar 

RM uSA 

004 1 44.334 72 &g 


Spoemdii Desiree 

ASS'Stan.: p, rtueeqa 

XM1 44 333 38 23 


Costa Nadine 


004 1 44 ,333 40 313 


Etter Esther leofoe 

A a 

004’ 44 334 73 85 


Grsf Patricia 


004 1 4C333 13 S2 


Schaerrer Ala*a 

A-mw .M liS.-, 

0041 44 333 63 74 


Will Sandra 

Cananc 

0':’41 44 333 48-2 






Least ComDllanw 




Srunner-PsJsrs Rebecca 

JS i.eoa! Mane-' 

004’ <4 334 "S 2b 


StuianBacier Jens 

(jS 1 eoai Matte'S 

(X4- 44 3ihfc3 12 


Fueckloei Stettin 

L;ce.-.,sas Rci Olf-cn 

0041 44 333 55 50 


Pavelka Andreas 

Sw.-.''; i-ono.. cowcj' oe'i./. i 

0041 44 334 6! 57 


under Barbara 

U5 ■■.e.-s: 

0041 44 333 2551 






HR 




Holtine HRPB l.nl,.4dmn 

-1 

Xe 1 44 333 05 ■C 


Sabathv JUtro 


0041 44 332 24 1? 


Funk Alexandra 

.tr.Siofi. Wqr^; 

fesi 44 35-3^^ 


Renter Kattt? 

HO T,-.,r«» 

X41 44 334 >! 32 






IT R«o. Offices 




>-!afline IT 


X41 -74 .334 25 42 
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Important phone numbers 


.Cxsditi§Hfese:-Zurieh/,: 


PhbheC ■./'■'■T- -Ai Remark'- 





Miscellaneous 




CS AiiTort 

-iarrv Fet» 

004t 44 0)4 3840 

ODen every dav 5-30am-S.45Dm 

Doerio Josef 

Doerio Partner 

0)41 44 20960 K) 

external Taist exeert 

Fossi Anna 

nfo Lode 

004144 3336828 

Finrt NoAcc. 

Frei Micha^ 

'torvFB US Clients 

004144^ 34 97 

from US) 1!X>/- 

Haifer momas 

tiS Coro. Cfcents 

0041 44 26B1361 

US Coro. CSents 

Heeb Roman 

Dsdits 

OMI 44 3335657 


Hofine Formalities 


0041 44 333 2320 


Isarin Rick 

CS Private Abwsras 

0041 44 334 0040 


Maestro Card 


0041 44 8CB 16 25 


Meeting rooms ZH 


0041443341141 

for Room Reserv. 

Mosimann Frfe 

Tax statements 

0041 44 3^24.07 


Parkina Reseivation ZH 


0041 44 3329561 


Ruettimann Beat 

CS Private Advisors 

0041 4433341 14 


Sinoenberoer Bnnn 


004144461 3154 

external Trust exoert 

Travel Deoartmoin 


(X»41 44 334 18 ^ 


Wieser Peter 


0041 44 333 51 57 








info- • - • - 

Phone -■ - 

Remarks 

Parent! Ada.mi Mn.ir.i; 

Sector mead USa.-GF 

004122391 2168 

079611 76 00 

Bieri Christian 

RM North America 

0041 22 391 24 82 


LonainotS Buitoru Andrea 

RM North Amenca 

0)4122 39137 60 


Luborrarski Slar^sjas 

RM Nook Ar, erica 

0041 22 39138 52 


Schefer Flohan 

RM North America 

0041 22 391 31 % 


Zah,nd-Greco Claudia 

RM Nor#> America 

0041 22 39133 49 


Armenool Nicoic F, 

Assistant 

0CM1 22391 2335 

078 71091 6S 

Stsulet Rachel 

Assistant 

0041 ^391 3525 


Iranchahr Mona 

Assistant 

0041 22 391 42 


SOass Mahanne 

Assistant 

004122 3913355 


Rawn Samuei 

•Assistant haad 

0041 22 39133 50 


Fax US-Desk 


0041 22 391 3260 

Fax 0041 22 391 32 50 







ihfo' 1. ■ 

Phiine 

■Remarks 

RodrtojszJoroe 


2126128601 

President 

Barbalato Ken 


21281287 18 

COO 

Cliambertain Bernadette 


2126128814 

HR 

CoIbzu Luigi 


21261287 05 

Traina Floor 

OeJesus Luev 


21261287 00 

Receofonisl 

InletTucoia Marv 


212612 88 05 

Asdstant l-IR 

Mallina Room 


21261288 ?6 

41sl Roof 

PaoDer Martr 


21261287 67 

Matketina & Sales 

Tradina room 


21261287 C6 


Wank Ken 


212612 89 01 


Youna Jim 


2126128879 

LoqtstSc 


pSSiSlHlsSfaS 


1 

1 


Info 

Phone' 


Usibach Phiiioo 

Head 

212317 67 05 


Thomas Duncan 


21231767 04 


Dimitrova Tania • 


21231767 15 


Lynch MonHa 


212317 67 09 


Sieoei Greoorv 


212317 67 06 


Soranno Steven 


2123176702 


WiBiamson David A 


212317 67 01 
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Weekly Report - Rep. Office New York 

For week 45 (11/05/07-11/11/07) 


1. Client activities 

• Assisting PB USA in Los Angeles in opening Swiss Franc account 

• Meeting with client of Jacqueline (wanted to introduce his son-in law) 

• Assisting with client of CS Zurich (needed real estate companies in NY) 

• Meeting client of SALN (social contact, retention) 

• Contact with prospective client from Edmonton (application pending) 

• Contact with client of Walter from Toronto (interest rates) 

• Assisting client of Niccoie (wire inslrudions to send additional funds) 

• inquiry regarding old account opened at CS New York before branch was closed 

• Assisting client cf CS Lausanne (questions regarding estate case) 

• Assisting client of Michele (possible introduction to CSPA) 

• Contact with client of Jacqueline (meeting scheduled for week 47) 

2. Visits / Events 

• On-site RO visit of SAL and SALN 


3. RO /Staff issues 

• RO will be closed on Monday due to Banking Holiday (Veterans Day) 

4. Info / News 

• No into I news in week 45 


5. Upcoming Events / Projects / Visits 

• Meeting with client of Jacqueline 

• Roger attending SAL BC Conference in Zurich Nov 1 9 and 20 

• Sv^iss Institute Annual Benefit Dinner on Friday 


Permanent Subcommittee on lnvc.stigatiQns 
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Weekly Report - Rep, Office New York 

For week 46 (11/12/07 - 11/18/07) 


1. Client activities 

• Assisting client of Susanne (meeting scheduled for December) 

• Contact v/ith prospective client from Chicago (USS 3 — 5 Mio) 

• Assisting client of CS Buochs (wire instructions for corporate account) 

• RO client of Susanne from Boston wired additional funds (USS 1 Mio) 

• Opening of new account for SALN (USS 6 Mio) 

• Contact with client of Jacqueline (questions regarding PoA, rates) 

• Contact with client of Werner (added additional funds > US$ 250'000) 

• Opening of new account for Susanne from Chicago (> USS 2 Mio) 

• Follow-up with prospective client from Florida (postponed to 2008) 

• Meeting with prospective client for Stan (USS 1 Mio) 

• Contact with client of Claudia {TD and currency rates) 


2. Visits / Events 

• Town Hal! Meeting with Tony DeChellis on November 13 

• Roger attending Swiss institute Benefit Dinner on Friday 


3. RO/ Staff issues 

• Roger will be out of the office in week 47 

• Rep. Office will be closed on Thursday, November 22 (Thanksgiving Holiday) 


4. info / News 
• No info / news in week 46 


5. Upcoming Events / Projects / Visits 
• Roger attending SAL BC Conference in Zurich Nov 1 9 and 20 
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Weekly Report - Rep. Office New York 

For week 47 (11/19/07 - 11/25/07) 


1. Client activities 

• Opening of new account for Miachal (USS 1 Mio) 

• Opening of new account (son in iaw of existing client) for SALN 

• Contact with prospective client from Oklahoma (US S 1 Mio) Conf. Call with Roger scheduled 
for next Monday 

• Assisting client of SALN regarding wire instructions 

• Assisting client of CS Zurich Fiughafen (regarding contact information) 

• Several inquiries regarding opening an account (too smali) 

• Assisting client of CS Zurich regarding wire instructions 

• Inquiry regarding an old account with CS Zurich Fiughafen 

• Contact with prospective client (meeting scheduled for next Tuesday) 

• inquiry regarding selling gold through CS 


2. Visits / Events 
• No Visits/Evenls in week 47 


3. RO / Staff issues 

• Roger was out of the office in week 47 

• Rep. Office was closed on Thursday, November 22 (Thanksgiving Holiday) 


4. Info /News 
• No info/ news in week 47 


5. Upcoming Events / Projects / Visits 
• No specific event / projects in week 47 
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Weekly Report - Rep. Office New York 

For week 48 (11/26/07 - 12/02/07) 


1. Client activities 

• Contact with client of Susanne (questions regarding new fee structure) 

• Assisting CS Geneva with referral to PB USA (US$ 1 Mio) 

• Assisting Jacqueline with document update ftN- one of her clients 

• Referred potential client who is selling his company to SALD 

• Opening of new account for Michael (> US$ 500*000) 

• Contact with client of Susanne from Connecticut (meeting on Monday) 

• Contact with client of Michele regarding closing his account 

• Inquiry regarding old Swiss Franc banknotes (snb.ch) 

• Contact with client of Susanne (questions regarding Euro/USS) 

• Meeting with prospective client for SALN {> USS 1 -3 Mio) 

• Contact with client of CS Biel (wire instructions) 


2. Visits / Events 

; j Redacted 


3. RO / Staff Issues 

• inlernat Audit of RO will take place from December12 -14. 2007 

• Sandra on vacation on Friday, November 30 

4. Info / News 

• No info t news in week 47 

5. Upcoming Events I Projects / Visits 

• Meeting with client of Susanne on Monday 
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To: Schaerer, Roger <roger.schaerer@credit-suisse.com>: Baldwin, 

Chris <chris,ba!dwln@credit'Suisse.com> 

From: Walder, Markus </0=CREDrr- 

SUISSE/OU=GUCNaRECIPIENTS/CN=MARKUS.WALDER> 

Cc: 

Bcc: 

Received Date: 2008-07-01 07:50:28 EST 

Subject; RE: 


Dear Chris 

Pis provide Roger with the contact detaiis of your prospecfive dient. Roger will make sure that "person x" 
will get the right info and the right impression. 

Once Roger had contact to "person x“. he can give you a brief feedback. 

Thanks and regards. 

Markus Waider 


From: Schaerer Roger (SALN 3) 

Sent; Tuesday, July 01. 2008 2;21 PM 

To: Baldwin Chris (CS) 

Cc: Walder Marku.s (SALN) 

Subject; Re; 


Hi Chris, 

We do not have any educationa! or promotiona! material we could provide to a US person regarding 
accounts in Switzerland. We are not allowed to actively solicit or promote offshore accounts from or into 
the United States. However, if your clients wants to call me to learn more about what services can be 
offered out of SwiCzeriand - he can do that anytime. Please let me know if I can assist you in this regard, 

Kind regards, 

Roger Schaerer 
Senior Representative 

CREDIT SUISSE 
Representative Office 
12 East 49th Street, 4Cith floor 
NewYork, NY 10017 
Phone: (212) 238-5126 
Fax; (212) 238-5128 

Email; roQer.schaBfer@credit-sulsse.cofri 


From: □all^v>n Chhs (CS) 

Sent: Friday, June 27. 20081:52 PM 

To: Schaerer Roger (SALN 3} 

Subject: 

-Hi-Rogar, 


Permancm Subcomniittce on lnvo.':ti£atit)n s 
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Can you teil me if you have any educational material or articles you could refer to me regarding why one 
would want a Swiss bank account. I have a new client, as we discussed, that 1 friink has the wrong 
impression of what the benefits are and I would like to educate them as well as myseif. 

Christopher J. Baldwin 

Director 

CREDIT SUISSE 

227West Monroe, Suite 3100 
Chicago, !L 60606 
(312) 345-6003 (800) 682-1335 
fax -(312) 609-3503 
chns.baidwin@cfedit-suis5e.com 


The Privsle EJanking USA Business in CrKiil Suisse Secaritiss (USA) UC is a regul^ed brakwde^r. Kisnota chalered bank, Irust company or 
fleposilory insti!ut!on. II is not authorized lo accept depo^ as provide corporate truri services and H is not r;censetl or resulatecl by any stale or 

As providsd for in Treasury regulations, abvicepf ar!y)r«aSng tofedera laxas trat iscorSained in thfecommunicadon (including altacbmenls) is not 
inlended or wnllen to be used, and cannot be used, purpose of (l)avd(^g pendbes i»ider Oie Internal Ravonue Code or (2) Promoting, 
markeUng or recommsndirrg to anotrrer party ar>y p1^ or anangtffnent addressed fnerein. 
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Credit Suisse" 


Representative Office New York 

Executive Summary 


Report CS-POOS-22 
February 7, 2008 


Background Information 

The Rspreseniattve Office (RO) New Ywk operates under a license from the 
Banking Department of the Stats of New York, The RO is limited to engaging in 
representetional and administrative functions and is pfimariiy a point of contact for 
clients aid prospective clients of Credit Suisse in the United States, The RO New 
York is staffed with two employees and is managed by Roger Schaerer, reporting 
to Markus WaSder, Head F© North America International, based in Zurich, 


Significant Reputational 
Risk issues 


Significant Repeat Issues 
Not Adequately Addressed 


Audit Results and Main Recommendations 

The overaU control eni'ironmeni was found to be c^erating effectively. 

Comments by Senior Management 

Markus Waider, MDR, H^d PB North America IniBrnational, SALN - 
Management ^rees to the caitent of this report and refers to the respective 
comments in the appi^dix. 


SOX Relevant Matters 


Relevant DIvisions/Regions 


Ronald Ottige' ♦At 44 S33 27 17 
Andr6 Renggii ^-4 1 44 333 31 43 

PS Americas, ReptesentatYe Office New York 
Repprf CS-2008-32 

The conlsrri of ttiis documeni is ccrtfidenfial an* 



Sector Hoed 
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Credit Suisse Gtoijp internal Audit CopfidenUa! 

Appendix 1 

Detailed Audit Findings 

Contents Page 

Repeat Issues 1 

New Issues t 

1. Backup of Server Data 1 


Amancas, Hepfassntalive Offrcc New Yortt Aupenrt* 1 

Report CS-200B-22 

'he corTient c! this docurnent t$ ctnlidenii^ ^ may not oe liselosed « made avaSable so ar^ uf<authori2e<j party 
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Crecjrt Su: 


Repeat Issues 

First audit of this entity 
N/A 


Mew Issues 

1. Backup of Server Data 

The backup of local server date is performed iocafy. However, the backup tapes are stored in the sarie 
room, leading to the risk that in an incident, tocal data 0-e. accountiRg and reporting files) may be lost. As 
we understand, no business critical data is stored on the server. Nevertheless, we recommend storing the 
backup tapes in a secure bcation outside tee RO premises. We further noted some fire hazardous material 
stored in the server room. 

Recommendation 

Ensure storage of backup tapes in a secure location outside of the RO premises, arid preverrt storage of 
fire hazardous material the .server room. 

Comments by Management and Implementation Date of Recommendation 

Roger Schaerer, DIR, Head Representative Office New York, SALN 3 - Agreed, In light of the recent 
news to discon^nue the operation of SASl dtemate service providing solutions will be found (feasible 
approach) until December 31 , 2008. 


PB Amertas, Represetrtalve Office New Verx Appends i 

Report CS-b009-22 Psset/t 

The oomentof Ihs cft«urrient i& ronfrieniia) and mayrvotbe dsetosedof made^^^ieto uroalhtifizcd party 
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Co-nfideriliat 


Appendix 2 

Audit Scope and Background Information 

Audit Scope 

?. Organization 

1 . 1 Legal and organcatbnal set-up, aliixaiion of tasks and responsibilffies, segregation of duties; and 

1 .2 Management supervision, MIS. 

.?. Procedures and Policies 

l^dacted 

3. Secu//f>' 

3. 1 Physical security, business continuity planning; and 

3.2 IT security, information and client ccxifidenti^ily. 


Audit Period 

December 2007 - January- 2008 (10 Audit Days) 


Audit Team 

Auditor 

Audit Manager 
Area Head 


Cindy Landmann 
Markus Roth 
Andre Rengglt 


Systems Overview 


System Name 

System Description 

ROC 2000 

Representative Office Connection; workflow too! to request and receive customer 
information from the booking platform through a secure cc»nmunication channel. 


Overview of Reviewed SOX 404 Processes 


N/A; Representative Offices are not SOX relevant. 


PS AmedcM, Repiessntstive Offic* New York ADwnaix 3 

Repod CS-2005-22 PaosV! 

Tre content of this docuiriant is Cixrfidefnial and may not be ifcclosed or made a»ail^^to&'Vunauthofi 2 eaoa'ty 
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Confidential 


Appendix 3 

Distribution List 

A) Divisional Management 


Division CEO 

Mr. Walter Berchiold 

Division COO: 

Mr. Christoph Brunner 

Responsible Management Commirtee Member: 

Mr. Anfric^iy DeCheitis 

Responsible Management; 

Ms. Manuda B^ma 

Mr. Roger Schaerer 

Mr. Markus W^der 

Mr. Christian Wiesendanger 

B) Regional Management 

Regional CEO 

Mr. Robert Shafir 

Regional COO/CAO: 

Mr. Lewis Wirshba 

Country/ Sub-Regional Management: 

Mr, Dave Chrtfy 

C) Shared Services Management 

Head Shared Services Area 

Mr. Wilson Ervin 

Legal: 

Mr. Romeo Cerutli 

Mr. Neil Radey 

Compliance: 

Mr. Romeo Cerutti 

Mr. Martin Eichmann 

Ms. Colieen Graham 

Mr. Aiien Meyer 

Risk Management; 

Mr. Tobias Guidimann 

Mr, Mark A. Holmes 

ATS Coordinator; 

Mr. Marco Valenti 

D) CSG Functions 

Group CFO 

Mr. Renato Fassbind 

Group COO and Genera! Counsel *: 

Senior Legal Counsel GxB *: 

Mr. Urs Rohner 

Mr. Felix P. Graber 

Group CRO 

Mr. Tobias Guidimann 

Corporate Governance Portal: 

Mr, Pierre Schreiber 

Ms. Beatrice Fischer 

’ Executive Summary only 



PB Anierie35, Seprosentative Office New York Append'* 3 

Repat CS-Q008-22 Paye VI 
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Credrt Suisse Grotp in 


3! Airirt 


Appendix 4 

Rating and Materiaiity Definitions 

1 . Principles 

The Audit Report Ratings ('the rating') provide a mediartsn 
to quickly convey to the reader the Ifttetnd Audit's 
assessment of the werali control environment at the st^ of 
the audit fieldwork and the significance of the issues raised ir^ 
relation to the Audit Unit (see scope) under review. The 
rating is solely assigned by Internal Audit based on its 
independent and professional jucferner.l. 

A separate materiality ranking is displayed with the rsSng on 
the audft report to provide the reader with irrlenial Audit's 
assessment regarding the materiaSty of the Audit Lmil 
reviewed in relation to tlie overall portfolio of buSBiesses of 
the Bank, 

2. Rating DeRnitions 
Rating A 

The Audit Unit’s overall control environment was found 
to be operating effectively, in pariiQ^': 

• There were no interna! control issues, or only minor issues 
vvivich pose no undue risk; and 

• No reputational or compliarice risks v^re icterrtified: and 

• No instarices of non-adherence to laws and regulations 
were idendfied; and 

• No high-risk issues were identified, 

Ratirtg B 

The Audit Unit’s overall corttro! environment was 
generally found to be operating adequately; 

• Minor internal controJ issues were identified. vAich if not 
addressed, could pose undue risk to the Bank; and/or 

• Deficiencies were identified in ap|Acafion of internal 
directives, policies or best practices: however: 

« No significani reputational or compliafy^ risks were 
identified; and 

• No instances of non-aditerence to lav^ and regulatrans 
were noted. 

Rating C 

Tba Audit Report identified issues that could expose 
the Audit Unit to a heightened level of operatiortal, 
financial or reputational risks. These issues include; 

• Internal control issues, whidr if unresolved could pose 
undue risk to the Bank; or 

• Reputational or compliance risks; or 

• Non-compliance with or lack of appropriate internal 
directives or policies; or 

• Issues from prior audits that have rwl been adequately 
remedied; or 

• Non-adherence to laws and regulations. 

Senor Management (one level below Man^cnent 
Committee, ot higher) must ensure tial these issues are 
addressed Th a timely’mahnin 


Rating D 

The Audit Report id^tiFted issues that could expose 
the Audit Unit to a significant level of operational, 
firtanda! or reputational risks. These issues could include: 

• One or more signifi'ca,nt interna) control issues, which if 
(^resolved couid pose significant risk to the Bank; or 

• issues with hgh potential for exposure to sranmeant 
f^uistioneJ risks; or 

• Significant non-compliartce with existing directives and 
pciides or ^nificant lack of appropriate interna) directives 
or poBcios: or 

• Inadequate remediation of significani issues from prior 
audits, and/or management focus on such; or 

• Numerous findings that, while mdh'idually less sigriificant, 

tile aggregate represent significant unmitigated risks 
for the unit's iRlema! contrd environment; or 

• SioRificant nan-adherence to laws and regulations; or 

• Substantial work outstanding to mitigaia significant risks 
identified eind/of impteiment strategic control initiatives, 

Senior Management and the Responsibie Managernent 
Cwnmittee Member must enaj.re that these issues are 
addressed in a timdy mannef. 

It is Internal Audit's policy to commence a follow-up review 
generafly within one year of the issuance of alt D-rated 
r^x«fe. 

3. Materiality Criteria Methodology 
The individual risk score and tite rr.aterialify ranking are the 
two key dim^nsrorts in the Risi< Assessment Metiiodobgy 
(RAM) used by the internal Audit to determine the audit 
rotation/frequency. As pari of the audit report rating, this 
materiality ranking will be disclosed/ published and will 
provide management with valuable Information about the 
sire/^nificance of the Audit Unit under review in relation to 
the entire peculation of Audit Units within the Bank. 

IntetTiai Audit determines the materiality ranking for each 
Audri Unit. ^icaJly as part of the annu^ planning process. 
The factors are primarily determined by the Audit Unit type 
arxi are assess^ at four levels (with A being the highest 
level). These levels are based on specific criteria relevant to 
the various business activities conducted by tire Bank. Not 
every consideration will apply to a particuiar Audit Unit within 
the defined business activity and the ertteria Include inter 
alia - trading revenues, number of transactions and deal 
volume, assets under managemgnl, oirtslanding loans, 
number of clients, etc. for business area; more qualitative 
criteria tor functional and topics units. 

The indivtduai criteria are periodically reviewed by Internal 
AudS and discussed with aid validated through business 
management, Tfie applicable rrateriali^ ranking for the 
report rating is reassessed by Internal Audit during the 
planning phase of an auoil and is generally communicated to 
the responsible line management as part of the opening 
rrr e eting of an au dit. 


PB Amaric.n.*!, Representative OtSce New Ywk Apse-ndix A 

Report CS-200S-22 Page 1 /I 

The canter, 1 of this dccumeni is conlxtentia! and rrayrx>fbe lisdosed ormatJeavas^ieioany unautoorizedpariy 
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SALN: Organization Chart 

as of 01.04,2008 
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To; Elcock, Bruce <faruce.elcock@credit-suisse.com> 

From; Ottiger, Ronald </0=CREDrr-SUlSSE/OU=ZURlCH- 

FB1/CN=RECIPIENTS/CN=ROTnGER> 

Cc: 

Bcc; 

Received Date; 2006-08-02 03:56:56 EST 

Subject: FW: Report Draft North America Offshore 


Bruce 

Best thanks for your review and comments, which ! appreciate. Please see my remah<s to your comments 
and questions in the text. The audit did not cover CSPA with the exception of some administrative task 
perfomed by SWLN for CSPA clients. 

We will have a first discussion of the draft with local management on August 10. We wiii subsequently 
forv,?ard the report to Mr, Wirshba rf you think this is adquate, Shall we put the CEO and COO Americas 
on the distribution list (together with the CEO/COO Swtzerland)? 

Best regards, Ronald 

Ronald Ottiger 

CREDIT SUISSE GROUP 

interna! Audit 

Sector Head Switzerland 

Schuetzengasse 143 

CH-8070 Zurich / Switzerland 

Phone +41 44 333 27 17 

Fax +41 44 221 24 62 

mailto:ronaid.ottiQef@credil-suisse.com 

www.credit-suisse.com 


From: Scott, Bnjce 

Sent: Tuesday, August 01. 200$ 8:55 PM 

To: Ottiger, Ronald 

Subject: FW; Report Draft North America Offehore 

Ronnie 

i have added a few questions and comments in the attached. Did the audit also cover CSPA - not clear 
to me from the scope? May be best to update report as you think appropriate, and then perhaps It would 
be best to copy/ forward to Lewis Wirshba at the time you send for Summary response? ■ iet me know 
how you waish to handle this and how 1 can help. 

Best regards 

Bruce 

— Original Messase— — 

Ottiger, Ronald 

Sent; Friday, Juiy 28. 2006 1 1 ;14 AM 

To: Elcock. Bruce 

Subject: Report Draft North America Offshore 


Permartent Subcommifteeon Investigation:? 

EXHIBIT #11 a 
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Bruce. 

We would like to pre-informe you about our findings in the Region Private Banking North 
America Offshore. Please let me have your thoughts and comments. Shall we also distribute 
this report to the Regional Management? 



Draft Audit Report 
-SWlN 3 O.do... 


Beste regards, Ronaid 

Ronald Otfiger 
CREDIT SUISSE GROUP 

Internal Audit 

Sector Head Switzerland 

Schuetzsngasse 14a 

CH-8070 Zurich / Switzerland 

Phone +41 44 333 27 17 

Fax +41 44 221 24 62 

maiitoironaid. ottiQef@credit-5ui5se.com 

wwA'.credit-suisse.com 


Attachments: 

Draft Audit Report SWLN 3 O.doc 
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'CREDrrSUiSSE 


CSG Internal Audit 


Private Banking Americas 

North America Offshore^ Latin America and Bahamas 

Region North America 
Draft Vsf^itjn 2.0 

_ _ Report CS-2006-XXX 

Executive Summary viona,x..i«,6 


• Certain clients domiciled in 

supervised as required by 
the anti-money laundering 
ordinance. 

• We noted ’weaknesses 
regarding the KYC 
documentation (including 
disclosure of beneficial 
o'wner) as well as the 
Identil^cation procedures for 
PEP clients. 

fiejulotory and Exchange 

Regvirements; 

• Visits and rneetlngs in the 
United States may lead to 
regulatory risks. 


SOX Relevartt Matters 


Relevant Pivislons/Regtons 


Background Information 


Tha Region North America (SWLN) vvith desks in Zurich arid Geneva employs 
ibout 30 staff (whereof iB Refationship Martagers) and serves as Country Desk 
for US clierits. As of April 200B, SWLN was martaging approximately 4,000 client 
accounts with tcrtal assets urtder management of CHF ^jhrt. SWLN is also 
esponsibie for the administration of the Credit Suisse Private Advisors clients. 

Audit Results and Main Recommendations 

Whilst advisory services are performed in accordance with existing guidelines 
Client inslmctioris, we noted a substantial number of clients where the 
documerrtBtion of the financial background or their source of funds needs to be 
mproved, which is a repeat !Mue. As a consequence the purpose of turnovers 
•eiH^ transactiorrs that appears unusual caryiot always be assessed. In some 
nstanccs the identity of the beneficial owners was not formally disclosed. In 
addition, we noted relationships with enhanced due diligence obligations, wn'ch 
are not marked as such in the FT system and therefore, not monitored 
accordingly. Further, a cerrtral review of dients domiciled in high-nsk countries 
regerdirsg possible Politically Exposed Persons requested by the Management 
Control Framework has not been performed. 

» cf ^W-.N making visits or hoidi-nr; meetings in the Unites States 


heu 


not ^provide investment_8dvice _0f 

kS&UiSi;<£C5- We acknowledge that the rnrmber of en^loyees of SWLN are 
al'oweri to travel to the US is limited 3'’d^e5e_empJo^yeM_^8_re well awa.-e of their 
l a'.fK.msioiiiti es and duties in re iaijon to the rejulstions. Nevertheless, r ne leve- 
(jf.f'^vel activities (in 2005 approximately 500 clients were met m tne Umtes 
Stales and Canada) may entail regulatory 


Comments by Senior Management 

Markus Waider, P, Head Region North America, SWLN- Start Text Here 


Comment^ Ng£v*n.C4S'tt:in«ha«wt 

<W£KSft»:d.Aj(«hc iwki^'i^ijKSbntiuii'.!’ 


Ortvaie Bsnking Amertui, Naith 
ReporrCS'SOoS'XXX 


cn ORshoit, CKio AmcTlta and B*k»nvtt,a<9«i> 
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'CKEDiTSUiSSE' 


C5G Internal Audit 


Private Banking Americas 

North America Offshore, Latin America and Bahamas 

Region North America 

_ Report CS-joofr-XXX 

Executive Summary Mor.dtxx,2oo6 


Audit Contacts 


P^iKC Banklnj AmwIsAS, North Xrner 
FKpnit CS'20cB-X)C< 
_MiU;rili»ao':'!«'i9l««6h5)It.h<-fMfe- 


I Otfthorc, LKIo Anxrlco And BahamM, Rrgnr. Ni 
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CtKCtSuisssiioi/p Internal Aidit 

CorAdantuti 
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5- DueDiiigenceandPreventianofManeyLaurydermg"': 


v'.' Deleted 


i . . 

; •' Deleted 

1 

g.i CHer\tDocumentatiori onfl'Pi's^tesifiTo/RiwinctafBochfrowtd 

z 

Deleted 

r 1 

?,2 Polrtkally Exposed Persor^s' ■ 


Deletcc 

3 1 

3.3 Relationships with Ser>eficid 0 «wi?cs donvcfled in o<??sJt Country 


Deleted 

r i' 

•*. - 

“ ! ' Deletec 

). 

4. Specific Comments an Relationships . 


. Deleted 

. I:. 

4.1 S. Group-Declarationof^efxiolOwnership 

4-2 F. B. G. Ltd- Joint SecuHtleiAc'coijnt 

«,3 1. E. & £. -Economic BackgrodndofTnjnsactiotrs 


1 Deleted 

1: 


> !•. Deleted 

< 1 

■».. . 

! Peletet 

1 , 


- - \ Peleted 

* V 

1,-1, R.I.Ltd.-KyCDocOrT^ntdtion 


Deleted 

3 [■ 

«aL ■ , N . 


^ Peleted 

5 \ 

j r st s 


• i' Delete! 

■ i 

$.1 Monilotipgpf Relationshlps without Contact 

s... 

- ' Doletei 

r 1 

5. j Mailing l/i^rtktiens of Discretionary Mandate Clients 

z.. .. 

a/- t i Deletei 

. y 


^ Pcietcdi ( 


rrr ■ T ■ -r T T I ir.-.- ■■.■■■. 


Pe)stedi2 


■OtlgteJig ' ']:■ 

■ Oeletiri! I I' 


Pflvsu iHiMting AmiPlMj, Na* Amaiica Ofhhwt, L«lr AiwK* and BahamM, Raoier Nertn A-naika ApacndWa 

»»pBitCS-JB86-XXX 
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CSFS, Private Banking, Market Area i., Market Group ill, North Americo, SWLN; Report CSFS-2003-i40-S3Sl issued : 

Augustas, 2003; rated 'Action Required' 

• Payment Orders (Geneva sector) 

In our last audit ws noted that internal directives regarding tha handling of client payment orders a^e not 
systematiesliy adhered to. Although Relationship Mangers have been instructed according^)- we still 
i not;ed that the verification of client signature^ and/or airthentirty of the orfere is not aiwa^.dwJrriented 
as requested by the relevant directive. We referto issue 2.2 of this report. .-'J," 


Client Documentation ■ 

Our previous audit highlighted lacking documentation of ecor»rnic badegroupd es-^ 1 i'asthe source of 
funds in the application FrontNet. Although we nrted some progress (e.g^ (dieht ftfonies have been 
created) the KYC documentation still needs to he improved as detailed un^nssyejii. 


Orpan/zat/o/i ' v'..',;;:- 

BusinessTripstoNonhAmerka ''•..ly 

Accoiaing 6b directive D-0025_'US Person directive' yjfte oj nwetjngs in_tte U 

be used to provide investment ad^ite or splicitalipn. Therefore, business trips to the US entail 
reputalionai and regulatory risks. We acknowledge that the number employees of SWLN which are 
traveling to North America is lirnited and that these employees arc well awere of their rights and duties in 
respect of the regulations. However, according- to the travel reports reviewed in 2005 five employees 
undeHook twelve business trips where aporoximetely 500 clients and 50 projects were met whereof net 
new assets of CHF 64m have resulted. Business trips from Switzerland to North America may entail 
regulatory risks. r 1 ■ . ■ ■■ 

Recommendation \ ' 

Restrict traveling and'rernind traveiirig relationship managers to strictly adhere to regulatory 
requirements, 

Comments by Management and Implemerftaiion Date ofRecommerxiation 

Markus Waldkr.'O. -Head Region North America, SVW.N - Agreed and already implemented. Our 
Relationships l^anagers are folly compliant with the Directive 0-0025 and the nurr.faer of RM’s out of 
SWL N traNiellng to North America Is limited. All business trips take place on invitations and have the focus 
on retehtion mariagemerrt, 5 ’' 6 ildfi^aa:B^l^_referTal receiving. No active ,adv-h :i. is provided. 


: 




c* BiAarnM, ftegior Nor\h Afn< 
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CtflfJitSyisso Grauplntemsl Audit Confidcrtidi 


a. Asset Management 

2.1 Shares of the Company Access Devices 

1 At the Geneva sertnr ws noterftsa Clients and three Reishonship Managers with investments in shares or 
Access Devices (ACDJ, V188J331), a UK -based designer and manufacturer of digitaiTV equipment which ' 
is not tohowed or recommended by the bank's equity research team. The concentration of ACDJ within 
j SWLNis os 13 out of 17 relationships invested in ACDJ within the bank are served by the Gjneva 

Client desKS. Most or the clients have a considerable portion of ACDJ in regard to their net a5sets and 
j 4—''“ ’-'P 5° ^ initial invcstment.Jn addition, client order and required risk- disclosure in 

regard to fampWkj are not documented in FrontNet, 

Recommendation ■ ■ 

j Clarify background of these transactions and cnsure T-pcrognstf risk disdosure totne clients. 

Commenfs fey Manoge/rpenf andlmplemeniationDaieofSecoinmendatkiii . 

Markus Walder, D, Head Region North Amerka, SWLN - Agreed ^sn'd aiready irrwiernented. The clients 
perfeCTiy know the risk involved, but this 'S n^ta'short term inyestrnent and it was not recommended by 
the bank. The company Access Devices was introduced by one of ewe referrals 1^0 knows the company in 
depth. This person ^gg_recnmmended.sever3t shares (e.g, C^nargo, Sl^ Petroleum, Temenos, tntemel 
Capital Group) tc ur. We provided the inforni&tion and a research which was made by financial analyst, 
then the clients took the fnsi decision. The client? are.looking for research on risky investments 
i;j,tiji£)4.n4j.p8nny stocks and private placements. < 

2.2 Verification of Payment Orders - ' • „ • 

As already mentioned in our previous report, -we have noted that internal guidelines regarding the 
handling of client payment orders sr^ riot.aiways adhered to; in particular the corrtrol of the client's 
signature as well as the verification of aufhentkity of orders received by fax are nert systematically 
evidenced by the Relationship Managers (D-0175, D-oaSt), 

Recommendotion ..'s,', • 

Ensure adherence to the above, mentioned directives. 

Comments by Mpnagdment and Jmp/emenfafion Date of Recommendation 

Markus Walder, D,iHead Region North Amenco, SWLN - Agreed; verification of authenticity of orders 
j received by fax' snfl the documentation in this regard has to be ,rof|ioi«ec according to the fcs_pectrve 
directives; BBM within SWl wilt send a relevant BRM alert to ail RM's and ^sistaiits within SWLN. 
imoiefhentatloh by Septemberjo, Joo6. 


^nvsUBtnifinpAmericiiA NorVi Amerlu Oflshorfi, Latin ArwiiuAndB^iA'nM.RtTionNARhAmehc* A^nAct 

Report CS-3fto6-X»! 'R»g«V7 
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3- Due Diligence andPrevention of Money Laundering 

3-2 Client Documentation and Disclosure of Finandol Background 

As already mentioned in our previous audit report we noted thattheeconomk: background as well as-tbs 
source of funds was not always consistently and precisely documented ir? the application FrontNet. We ^ 
noted, that rn various cases (23 out of 68 reviewed clients) the KYC documentation is still not meaniogfui, 
isjncorrect or j.!,', not up-to-date. As 8 consequence the purpose of iwnosrtespnrf transactions ttet a,fpee^ 
unusual caf\not always be properly assessed (see also refationshos menhor*ed undet section 4). 
Furthermore, also the top client reviews base on inforrration^ wOidi are partly not suffiaentand/ordoes 
not correspond with tbs kve docurnentationinll^i^^sit , . 


Recommendation . 

improve documentation of economic background and source of funds and ensure adequate 

documentation of fiow of funds as well as substance of top dient reinew. 

Comments by Management and Implementotion Dale of Recommendation - 

Markus Walder, 0 , Head P^ion North America, SWLN - Agreed; -further impravement on client 
docum.entation has to and wi'.i be ach-eved; relevant KYC profiles Vdll be updated, l-mplementation is an 
ongoing task; however, substantial improvements are expected;untH December 31, 2006. 

3.2 Po/ft/ca'/y£wosed Persons . ■ 

The management control framework {control task'A^)' defines a periodic review of relationships from 
critical countries of risk categoriessjvand 2 by-Busmess Risk Management for the deteclioa of possiole 
Politically Exposed Persons (PSP)JHowever,- our .audit highlighted that such an in depth review has not 
been perfo'med. tn addition, the relationshios with two relatives of a former ruler of a Middle East 
country (Of 0251-285885-5 and Cif 0251-37^315-3 with AUM CHP 6i6‘ooo), are documented in FrontNet 
as PEP relationships Howevar, no PEP'Sssessmerit and no reportlr>g according to the Globa! Policy P- 
omj;i .i{s been perforrnedsDfar. ;.'i. 

Pecommendations 

a) Ensure a systematic PEP'rewewaccordingtotSeMACOS central task. 

b) Review the two relatlbnships and perform a PEP assessment if necessa^; adjust know-your-dient 
documentation acdgrdiftgly, 

ComrTTents by.Ma^bgement and ImplementetiM Date of Recommendations 

a) Matthias ZBii^d^rt, VP, Heod SusMess Support, SWtO-StartTert Here 

b) Maiittjs Raider, 0 , Head Region North America, SWLN - Agreed; in one case the PEP assessrmerrt was 
established and signed by line management in July, tn the second case the PEP assessment is 

-awelting tostgn; impiementation fay August 31, 2006. 


■Private Blinking Antdciii, NonK Ar-ieriCA oesliorQ, LMin Ami!fiuuv:aaiir>«m*«,ae9ior'No.'tn Am«ncA A^enSlxc 

B*psn C'S-iSAa-XMl Asge j/j 
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j. j Relationships with Beneficial Owners domicHedin a Risk Country 

Relationships with beneficisi owners domiciled in a risk country of 3 rfsk cetegory 1-2 and not managed 
by the covnXiy desk responsible for the market need to be flagged 3S relationships with enhanced due 
diligence ('yellow' relationships) in the application FrontNet accordirsg to directive 0-2986. In so!T« cases 
such relationships are not correctly flagged 3S ‘yellow’ relationships in FrontNet As 3 consequence, these 
relationships .may not be monitored as required by the Swiss Federal Banking Commissiorr’s Ordinance' 
concerning the prevention of money tsu.ndering erf December 18, 2002- 

Recommendat/on '■ - 

Obtain lacking exceptional approval for beneficial owners domiciled in a risk country, ,i:lass!^ them as 
‘yellow' relationships and monitor them accordingly. 

Comments by Management and Irr.plerrientotion Date of Recommendation , , , ' 

Markus Walder, D, Head Region North America, SWLN ~ Agreed; most of jliese relationships are 
connected to US clients. We we!i mark thern as 'yellow* relatiorBhipsand-.mbnitof dosely. Irisome cases, 
clients will be contacted to suggest closi.ngThe CIF's. Impie.merr^ionby-Sppteir.bergo, 2006. 


4. Specff/c Comments on f?e/at/o/ish/ps • ■ 

4.1 S.Group-Decla.'ationofBeneficialOwhershrp': '\ 

The S. Group consists of different foundations and domipiisry companies with assets of about CHF o.6bn 
and three beneficial owners (SOWomiciled in the'U^'end Hong Kong. The pu-'pose of the companies rs 
wealth management. The BO’s a/e wet! knovvn^and economic background and source of funds are 
adequately docu.mented. Howler, the dxumentation of beneficial ownership is confusing as 
information in FrontNet, Top Client Review and Infoteck do not comesponrf. Furthermore, one of the 
BOjidied two years age; ^n^the current^berjeficiel ownership has not been fo.''mBi!y disclosed. 

Recommendoflon •' . • • 

Clarify and formally disclose ^eneficral ownership of all reletionshipsofthe S. Group. 

Comments by Manage, Tienl ond Implewentation Date of Recommendation 

Markus Walder, D, Head Region Noitfi Amerrcq, SW^N-The relationships as well as the bencflciel owners 
are welt known;' thd whole S. Group is visiting us on a monthly basis. We will clarify the documerttation 
regarding the'^eotfidial owners in FrontNet. Implementation by September 30, 2006. 


4.2 F. 8. 5, Ltd Securities Account 

F. B, 0 ,-Ltd. (FBG), a licensed bank on Bermuda Islands (non-FATF-member), opened an account in 
DeceiTiber 2005. FBG Initially transferred USD 5m of own assets by the end of April 2006, followed by 
i : -numerous securities inflows with value of around CHF 20m in.Wpv^Bnd iune 2006 on a segregat^ safe- 
keeping account. These transfers originate from 35 different clienu of FBG. As we understand, It is 
' - . planned to transfer the client relationship to the EAM Desk and to open an individual relationship for 

rrlvM<B*fiklng Amanus, NBnnAm<nc»0ffsha<ii,I.KIi<ARMrricaan(iaahsn»s,ar9>c:!W>iniArwn;> Ap(i«»dni 

»»!>oRCS->oo6->n« 
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sach of these clients. FBG will act as an External Asset Manager arid wi!' have limited poww of attorney 
foralltheseindividjal accounts. However, we noted the following: 

a) FBG provided a list of the narnes of the beneficial ovwiej's. However, neither natiwiaRty nor domicile 

and date of brth of the beneficial owners are documented as requested by the Swiss Bank's Code pf 
Due Diligence (CDB 03). _ j, 

b) The KYC documentation is not meaningfulspecifically regarding the source of funds of the b^fkiaU' 


Recommendati 
a) Obtai 


3 Form A for each beneficial owner or a full list of beneficial owrrers iriclbdihg the data 
id by point 27 CDB 03. 

documentation of economic haCKgroond-i^cJ source of funds aad- enwre a^oata 


documentation of flow of funds. 


Commer^ts by Management and Implementation OateofRecomniendatipns'-~. 

Markus Walder, D, Head Region North America, SVytN- Agreed; a separate , internal memorandum with all 
BOs has already been established. KYC will bfe.updated with -the.lat^ information and flows where 
pointed out will be documented more precisely>TaG asdient-^iii'be handed over tottie EAM Desk in 
2urich during and half 2006 and for ea«i 6O a separate accgOj^wiii be opened. Impiementation by 
Decerriher3i, 2006. . > 

1. F. &f.. -Economic Backgroundof. Transactions < -v-'. 

The BO of 1. E. a £. (lEE) operates in the oil cqo'oment'busirress as stated by the relationship rrranager. 
i'iowever, eccording the KYC docdmentation th^ DO operates in the construction business and acts as 
it,hedge fund rnanager Although, only littre 'movements are to be expected according to FrontNet, 
various commercial transactions were iptbcessed starting from mid 2005 with increased turnover 
between February and April 2006 where, >' total turnover of CHF aom was processed. The economic 
background of these transactions isflotmfeaningMi documented. 

ftecommendofi'on •...■■ 

Assess and document fha economic, background as well as the source of funds and thoroughly verify 
background information op the transactions. 

Comments by Managemeiit and Implementoiion Date 0/ Recommendaiion 

Markus Waldef, ^, ",Hsod Reghrt North America, SWLN - Agreed; KYC will be updated based on actual 
information'fesei.ved. The client has already been contacted and it was pointed out, that we can no longer 
have thislype of account. They should either consider to run the account as an investment account or to 
close the account and to provide us with the wire instructions where we can transfer the money to. 
Implemerrtation by October 31, 2006. 


M, Norm An«ric» oft hen, UkIb Amelia* »nee»t*»<n»*, Region Hcith Ane.-> 
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R. I. Ltd- KYC Documentation 

R. I. Ltd. (R!L) is a Bahamian domidfery company that opened a relationship in Januasy 2006. The 
company beiongs^po% to 0 . B. LLC domiciied in St. Kitts and Neyis beipngs;ioo% to the Oypan 
island insurance company A. L. & A, (ALAC) which is ttie heneficia! owner according to the Form A. The 
relationship is managed by Credit Suisse Private Advisors (CSPA) whiistSWLN administgr^ the accounts-. 
In February and March 2006, various inflows from mainiy Swiss banks were processed with a -total - 
amount of approximately CHF jm. Accordirtg to information from CSPA these funds deriye..frDm 

dividends and interests of ALAC. We noted the following: s 

a) The purpose of the structure as well as the economic background of the large inflow.s-is not 
sufficientiv assessed and documented, .. - 

b} It is not clear whether ALAC is conducting commercial busirwss on tne Cayman Isiandsind-if yes- 
is subject to adequate supervision as well as an adequate set of anti-money ISandenng regulations. 
As a result it remains unclear whetner ALAC hastodisdossthebensftaaiownsfsr .. 

Recommendations . . 

a) Assess the purpose of the structure and the economic background ofthe.-mfiowsand document them 

accordingly. ' 1 

b) Assess whftthe'the declaration of be-neficiafownerehip is required of rf ALAC can be deemed as tne 

ultimate beneficial owner. <- v. ■ • 


Comments by Management and impiementatiOf) Date of Recfirnrn&tdat'ions 


Markus Walder, D, Head Region Wo/tbA'mertco, SVW.N-. Agreed; 

a) Will be checlted, reviewed, updated end mpre deleiied documented. Implementation by October 31, 

2006. _ s 

b) '• "• 


5. Otherlssues 

g.i Monitoring ofRelationshipswitboutContoct 

According to the directive “Dormant Assets' the unit Dormant Accounts compiles an annual list of 
accounts for which correspicitwence is retained (RET accounts) and for wt^ich no transactions have been 
fixacuted for a period .of four years. The front offices are responsible for investigating whether any 
communication, has-teefl received from a contact person in connerlion with accounts on this list. 
However, for RET clients without client contact but with transartiorw on the account (e.g. rollover of a 
time deposit-o^i^v^Slments based on a StAA), no specific list can be produced by the specialist unit and 
no systerriafic nwriitoring canjbcci^ .’•*5®.'' -*'’-‘^1®^^ 

as set forth i^the directive. 

^brnmendot/on 


I .improve monitoring procedureinregardtoclientswithoutcontact.whichhavestandiriginrtfuctions 



^ilvnt Banking Amirlui,MantiAiT«TluOrrsScr*,i.Nlr.iUnefic»»Ml&alumM,A>9«nNonhAmtnc< Appcrdlia 

aeponCS-issS-XXX F«9*6p 
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Cteclit Su'ise Groupinterr^af Audrt CorfMan^tal 


Comments by Management and/mp/ementet/on Date of Hecomnjendatioi} 

Marfcus Walder, D, Head Region North America, SWLN - Agreed; monitoring procedure wili oe adaotsd 
together with BRM within SWL. Regarding detected possible dormafrt accounts v/ithin SWLN action w:ii! 
betaken by the respective SWLN RM until October 31,2006. 

In addition, we will impleirent esystemBtit review process on 3 yearly basis. A separate list Withal! clients'- 
with birthdate before 1920 will be drawn and chticaSly reviewed. CiPs with no contact for at leastpn^year 
will be checked as weil and potentiei dormant accounts will be handed over systemattcaTiy to the 
designated Dormant Account desk with the .necessary flags in the HOST. Impiementetion-by.lieCemDer 

3;, 2006. 

5.2 Mailing Instructions of Discret/onaiy Mandate CUerrts 

According to directive D-0025 'US Person Directive' no mail may be sent mtotne Uttrted States to US 
persons with discretionary mandates. As an exception, statements fortax purposes can be provided (AIS 
year-end statement and tax statement) once per year. However, in somereaseswe noted that mat! has 
been sent the United States. As we onder5t8nd_theM_ re[ation^ipS;c)ttnged_ fro.m advisory _to_ 
discretionary .mandates in 2005. Control procedures have not been i rnplementad to avoid with inciderrts.' 

Recamn'.endathn s.-' 

Implement a periodic control for US persons w'dh discretional frahdates to e-nsure compliance with the 
relevant directive. -I 

CnmmenfsbyMonagemenf and ImplemtDtationDiitesfRKommendatjon 

Mnrkus Walder, D, Head Region fJorth Amerkra, SWLN - Agreed; however, SWLN has B60 Disc'etionary 
Mandates with US clients whereof 1 Gif's were'ldfentified that correspondence was sent to tne US; both 
cases are already comected From now .on, &.!istv«th all VV-dierrts with US domicile will be drawn on a 
quarterly basis. We will review ail CiPs end Articular focus on Ofs opetied since the last review date. 
Implementation by Decembsr3i,j-oof?.- '■ 



Priwfttt dunking Amcrlus, North Arvcrico Offshore, l«tkiArwkki*nd8».namM,en9K)n North Am«nr^ Agrtendkii 

deport CS-saoS-XICr engtjlj 
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Audit Scope and Background Information 

Audit Scope 


1. Organization • .• 

1.3 Segregation of duties, policies and control procedures, mansge.iient controls, MIS . - - , •. 

1.2 Compliance to US specific regulations ; 

2. /Asset Management 

2.1 N'on-discretlonary Mandates; Client documentation, order transmission and processing, types of assets, use 

of derivatives ,■ 

2.2 Discretionary Mandates: adherence to regulations, adherence to relefant.asset allocation and client's 
restrictions, performance, asset quality, client documentation and isgal docurrients 

2.3 Use of Derivative Instruments; Risk assessment, risk diKiosure, legal doa^ments, and »^ervisian 
2.1, Order Execution; Bulk orders, direct orders, collective orders and wersals- ■ 

2.5 Loans against Securities: monitoririg of excesseS((overdrafts, legaldocuntents 

2.6 External Asset Managers and Intermediaries; Qrdet processing, retrocessions, documentation and 

formalities ■ . ‘ ' 

2.7 Intermediaries; Agreements and fees ' x’ 

3 . Dae Diligence and Prevention of Money Laundering 

3.1 Code of Due Diligence; Account ooenmg procedures, client identification, disclosure of the beneficial 
ownership and handling of pplitically exposed persons 

3.2 Unusual Transactions; Assessment and docu'irigntation of financial background 

Other Aspects ' 

4.1 Mail; Mailing instructions, hold-mail-procedofesandc-meilformelities 

4.2 internal Accounts; Competences, turnover and supervisiort 

4.3 Miscellaneous; Employees transactioris. handling of complaints and losses, special conditions, dormant 
account, IT access administration-- 


Audit Period ' _ . 

June 2oo6 • July 2oqB (75'Audlt Days) 


Audit Tedm' 

Auditors ; Alexandra Frey Cindy Landmann Thierry Rupf 

Vincent Suler 


Private earning Americas, Morth America OtSh«re,t.Ki<i Amerrce end eahemaa, it«gLonNo>tnAme»u 
KepeirU'rnaa.xxx 
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Audit Manager 
Area Head 


Dominik jetzer 
Andre Renggii 


Background Information \ 

The Region North Afrerica (SWLN) with desks in Zurkh and Geneva empioys about ^ staff (whereof !i8 I^!at(onshtp.v-i 
Managers) and serves as Country Desk for US clients. As of April 2006, SV/LN was managing ^orc^mately 4,000 
client accounts with total assets under management of CHF 4,780. SWLNisaiso responsible for-tbe-administraiion of 
the C.'edt Suisse Private Advisors clients. '■ 

Acco.'ding to the Risk Country Report li'aog clie.nts with assets erf CHF 6,8bn are damsaied-in the Unites States. As- • 
Country Desk for US clients SWLN is managing 35% of these clients with 35% of the assets. Most of the CIF's ana 
assets outside the Country Desk are served by a Special- DeskfSWM/SWDorhaveanexcepbon approval. 

Market Purity US Clients 



.Ciietrrts 


AuM 


Cou.nti7D8sk SWLN 

2'2Z6L 

1S94 

2-381 

35% 

Special Desks (SWEW/SWI) 

lO'ErgO V 

V 75%.-' 

2-672 

39% 

Exception Approval 

.■3.'a24 

8% J-' ' • V 

T33i 

20% 

Notepproved 


2%x y 

399 

6% 

Total 

.. aA.'3S9 

...lopw-- .- 

6-782 

100% 


Systems Overview 


System Name | 

System Descriptiofi. • • 

FfontNet (RM Portal, 
Manageman? Porta!) 

Relatiortship-; management application designed as electronic workplace which 
allows ongoing client documentation and supports management sopenrtsion 


Overview of Reviewed SOX 464 Processes 

N/A; no SOX 404 prscesses’directly assigned. 
Don't remove e t nn ufl no! 


ca OdshWL IKin and SieuvnAS, Wgioi* North Amt 
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Append ix3 

Distribution List 


A} Divisional Management 

Division CEO*: 


Mr. Walter BercStold 


Division COO: 


Mr, Christoph Brunner 


Responsible Management Committee Member; Mr. Anthony Dscheliis 


Responsibie Managernent; 


Mr. Alexander Siegenthaier 
Mr. Markus Welder 
Ms. Martoela Hoebscher 


B) Regional Management 
RsgionaiCEO*: 

Regional COO: 

Country / Sub-Regional Management; 

C) Shared Services Management 
Head Shared ServicesA-ea*: 

Legal; 

Compliance: •, .. .• 

Risk Management; 

ATSCoordinator; 

D) C.5G Functions 
GfoupCFO*: 

Group COO and GeniraiCeunse!*: 
GroupCRO •: 

Corporate Portal; 

* Executive Summary only 


Mr. Ulrich Koerner \ 
Mr. Hans-Ulrid> Moeiier 
, Mr. RoifSdlrrad • 

Mr, W^ison Ervin 
Mr.-Romeo Cerutti 
ly^,' Agnes F. Reicke 
, Mr, Allen Meyer* 

' Mr. Martin Eidimann 
Mr, Tobias Guldimann 
Mr, Mark A, Holmes 
Mr. Andre Howiti 
M', Marco Valenti 


Mr, Rer»ato Fassbind 
Mr. Ufs Rohner 
Mr, Tobias Guidimenn 
Mr. Pierre Schreiber 
Ms. Beatrice Fischer 


FnvKB BBnXIivg Amfincts, ArovrlcB Offshort^LaUfi Am€rlcBaAdBj>S<HTm,ee9>on MonhArierica 
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Appendix 4 

and Maicfiai-ty DefiniUons 



R^tif^g A 


The Audit Unrfs overaii corrteal environ-ncnt was found fo 



• No reputatinnai or compliance ruPs wen? identified: and 

• No instances of non-adherence to faws and regulations 
wereidentified-.and 

• No high. risk issues we-e identified. 


inment was gencr^fy 


Deficlertcles wart 

No jigntficant reputational 0 
cdenitSed;and 

No instances of non-adherenci 


Rating C 

The Audit Report identified tseues that could expoee the 

Audit Unit to a heightcrted level of operetionai, Tmaneial or 

reputetionairlslis. These Issues Include: 

• Internal control Issues, which if unreiolvod could pose 
undue risk to theHrinj or 

• Reputational or compliance risks; or 

• Npn<o<Tiptiance with or lack of aporopdate Ittternel 
direaives or policies; or 

• Issues from prior audits that have not been adepuatalY 
remedledi or 

• Non-adherence to laws and regulations. 


SenioF ManagemerA (c»e level below Manaoement 
Committee, or Mgher) must ensire that thes issues ace 
addressed netimelv rcsnner. 

The Audit R^rort identtfieil issues that touM expose the 
Asidtt Unit to a sigreficatit level of operatiorul, Hrtancial c>r 
reputation^ r^. These issues could indude: 

• One Of more sigr^cant ioterr^ corttnA issues, which if 
unresolved cordd pose sfa-vAont risk to Fktn; or 

• Issues with f^h potential for exposure tir sigriificant 
repmadonal rislo; or 

• SigntBc^it non<ompdiance widi ewsting directives arid 
policies or signiScara lack of aKcopriate internal direcfnres 

• Inadequate remediation of signified issues from prior 
audits, andfor managertseosfdaJsonsuchjcM- 

■ Ncxnerous fkidings that, wh3e i-ncfividuaky less signrficant, 
the Uf^s krtern^ corrtrd eovkorvnert; or 

• Signihcantnon-adherencetolaws^id regulations: or 

V bubsTarrtial wc^ outstanding to mrpgare signrheant risks 
identtSec! and/or in^rlemerA slretegic control Wtiatives. 
Seruor Management and the Responsible Management 
Committee Member most ensure that these issues are 
addressee ai a timely manner. 

It is Internal rWorfs policy to commence 3 foHow-uo review 
genaraRy widen ona year pf the isstiance of ali D-ratec reports. 

3. Materiality Criteria Methodologv 
The ineSvidus! risk srora and the materiality ranking are tne 
two key (hmensiens in the Risk Assessment MeinedoiogY 
'RAM) used by die internal Audit to determine the eudrt 
rotarion/freeprency. As part of the audit '«po:t rating, this 
materieUty ranking wiB be disclosed/ published and wiB prervoe 
menagemem vidth vaiuable infocmanoo about the 
sitefcignifKance of the Audit Unit under review in retabon to 
the entire pwulation of iWdS Umts within the Firm, 
hneenj^ Audit determines the mate'iaSty ranking for eech 
Audit Unh, typicaBy as pail of the annual planning process, 
file factws are primarily detarnVned by die Aoda Unit type 
and assessed at four levels (vntha being die INghesi level). 
These levels are based on specific crAerta relevant to the 
venous bosintss ect!vltie.t conducted by die Firm. Not every 
conslderalion wiB apply to a pariicutar Audit Unit wHhin the 
defined bupness activity and the criteria include intar aha - 
trading revenues, number of transactions and deal viiiume, 
assets under rr-enegemeriL outstanding loans, number of 
clients, insu*arKe premium volume, etc. for business area; 
more qualitative ciKvria foi fuiiciioniri and topical units 
The kidniidual criteria (e.g., insutance premium volume) are 
peciodicaiiy reviewed by internal Audit and discussed vdlh and 
validaied trvough business management. Tive appIrcaUe 
maierialitY ranking for the report rating is reassessed by 


kilvau Sanking Amwicai, North America 0fbiiuie,l.atiiiAmcrKaand8alianas,R«^3n North Ananca Append;! s 

Report. CS-soofi-xn Rage Vs 
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Credit Sytsse Grcup Jntemat AwJiE 


In'erna! At>drt during the p'snning phase pf an audit arsd is 
ocnera'fy cnrpmunicaxed to the respansibie lirsc managemert 
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CreditSuisse 


CSG internal Audit 


PB Americas 

North America Offshore, Latin America and Bahamas 

Region North America 

_ . ^ Report CS-2005- 133 

Ex^utiye Summan^ A ugust si, goos 


Materiality 



Background Information 

The Region North America (SWLN) with desks in Zurich and Geneva employs 
about ^ staff (whereof 18 Relationship Managers) and serv'es as Country Desk 
for US clients. As of April 2006, SWLN was managing approximately 4,000 client 
accounts witii total assets under management of CHF 4,7bn, SWLN is also 
responsible fa^the administration of the Credit Suisse Private Advisors clients. 
Directive D-0025 governs relatio-nships with US Persons to ensure uniforni 
adherence to the restrictions appficable under US law to mitigate corresponding 
risks. Spedficaliy, it rules that communications by mail, telephone, telex, telefax, 
internet or e-ma^s into or from the US or wsHs or meetings in the US, may not be 
used to provide investment advice or solicitation. It further stipulates that US 
clients should be managed monitorKi by the specific country desks (SWLN) if 
no exception has been granted. 

Audit Results and Main Recommendations 

The overall control environment was generally found to be operating adequately, 
However, we noted a number of clients where the documentation of the financial 
background or their source of funds needs to be improv'ed. In addition, we noted 
relationships with enhanced due dBigence obligations which are not marked as 
such in the fT system. Further, in some instances the identity of the ultimate 
beneficial owners must be clarified and formally disclosed. 

Comments by Senior Management 

Mark'js Walder, DIR, Head Region North America, SWLN - Management agrees 
to the contents of the report and refers to the appendix for detailed comments. 


Relevant Divisions/Regions 



P3 A-msficas, .NoiVi Amefica Oifshore, LaSn Amenc 
Regret CS-200&-!33 

Pfrmanrnt .Suhrnmminee on InvestiPfltion.'s 1 

Page 1/1 
Co.'ifidsntial 


EXHIBIT #nb 1 
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Credri Suisse Group Internal Audit Ccnfriential 

Appendix 1 

Detailed Audit Findings 

Contents Page 

Repeat issues 1 

New Issues 1 

1. Due Diligence and Prevention of Money Laundering 1 

1.1 Client Documenisiion and Disclosure of Financial Background 1 

1.2 Relationships '^th Beneficial Owners domiciled in a Risk Country 1 

2. Specific Comments on Relationships 2 

2. 1 S. Group - Declaration of Beneficial Ownershp 2 

2.2 R. I. Ltd. - Declaration of Beneficial Ownership 2 

2.3 I. E. & E.- Economic Background of Transsciions 2 

3. Asset Management 3 

3. 1 Shares of the Company Access Devices 3 

4. Other issues 3 

4. 1 Monitoring of Relationships without Con^ci 3 


PS Americss, North Amertca Oflsncxe, l.alin America and Bahamas. Regiof! North America Aooend;* 1 

RsporCS-2iX>e-l33 
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Credit Suisse G'oup Internal Audit 


Confide 


-itia! 


Repeat Issues 

CSFS, Private Sanking, Market Area 2, Market Group III, North Amerka, SWLN; Report CSFS-2003-140-S35; 
issued August 15, 2003; rated Ackon Required 

None 


New Issues 

1. Due Diligence and Prevention of Money Laundering 

1. 1 Client Documentation and Di^osure of Financial Bad<grourid 

In our previous audit report we noted that the economic backgrounds as wei! as the sources of funds of the 
clients was generally kr>own by the Relationship Managers, but not always consistently and precisely 
documented in the applicatbn FrontNel In addition, for a larger number of clients transferred to SWLN as 
a result of the project 'risk country transfer* the KYC documentation was missing. We acknowledge that 
Management has addressed this issue and a correction plan was established to improve the ciient 
documentation. Nevertheless, we rroted that in some cases the KYC documentation is not meaningful or is 
not up-to-date and needs further enhancement. 

Recommendation 

Improve documentation of economic backgrounds and sources of funds of clients. 

Comments by Management and Implemcntstion Date of Recommendation 

Markus Walder, DIR, Head Region North America, SWLN - ./^reed; implementation is an ongoing task; 
however, substantial improvements are expected urrtiljune 30. 2007. 


1 .2 Relationships wth Beneficial Owners domiciled in a Risk Country 

Relationships with beneficial owners domiciled in a risk country' of a risk category 1-2 and not managed by 
the country desk responsible for the market need to be flagged as relationships with enhanced due 
diligence ("yBlicw" relationships) in the application FrontNet according to directive 0-2986. In some cases 
such' relationships are not correctly flagged as 'yellow* relationships in FrontNet due to missir^g exceptional 
approvals. 

Recommendation 

Obtain lacking exceptfonal approval for beneficial owners domiciled in a risk country and classify them as 
"yellow" relationships. 

Comments by Management and Implementation Date of Recomm.en<iation 

Markus Walder, DIR, Head Region North America, SWLN - Agreed and already implemented, 


P3 Aniericas, North America Offsho'e. LaSo America ancf Bowies, North Merfca Apperidi* 1 

REport CS-200&-f33 Page i/4 
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Credit Sui: 


Group hterrral Audi! 


2. Specific Comments on Relationships 

2. 7 S, Group ~ Declaration of Benefia'al OwnersNp 

The S. Group consists of different foundafons and domiciiiary companies and three beneficial owners (BO) 
domiciled in the UK and Hong Kong. The purpose of the companies is wealth management. The BOs are 
well known and economic background and source of funds are adequately documented. However, the 
documentation of beneficial ownership is confusing as informafion h FronlNet, Top Client Review and 
infobck do not correspond. Furthermore, one of the BO died two years ago; the current beneficial 
ownership has not been formally disdosed. 

Recommendation 

Clarify and formally disclose beneficial ownership of all r&'ationships of the S, Group. 

Comments by Management and ImfJementation Date of Recommendation 

Markus \Ms!der, DIR, Head Region Nordi America, SWLN - Agreed; implementation by December 31 , 
2006. 


2.2 R. I. Lid. - Declaration of Beneficial Ownership 

R. t. Ltd, (RIL) is a Bahamtar) domiciliary company that opened a relationship in January 2005, The 
relationship is managed by Credit Suisse Private Advisors (CSPA) whilst S1AA,N administers the accounts. 
According to the Form A the beneficial owner is an insurance company on the Cayman Islands. However, 
as per informatio.n received from the Relationships Manager the beneficial owner of the domiciliary 
company is an irrevocable trust {A. Trustees act as trustee of the S. Trust), in this case the contracting 
party (RIL) is required to provide a written declaratbn confirming this fact including information about the 
settlor and beneficiaries of the trust. 

Recommendat'on 

Clarily and formally disclose beneficial ownership of R.!. Ltd.; review all other relationships of similar 
structure. 


Comments by Management and Imf^mentation Date of Recommendation 

Markus Walder, DIR, Head Region North America, SWLN - Agreed; implementation by December 31, 
2006, 


2.3 I. E. &E.~ Economic Background of Transactions 

The BO of I. E. & E. (!EE) operates in the oil equiprnent business as stated by the relationship manager. 
However, according to the KYC documentation the 30 operates in the construction business and ads as 
hedge fund manager. Although only little movements are to be expected acconding to FrontNet, various 
commercial transactions were processed starting from mid 2005 with increased turnover between Febniary 
and April 2006 where a iota! turnovta’ of CHF 10m was processed. The economic background of these 
Wi^'ciibns IS not meaningtuiiy'dbcumehte'di 


PB A-nsriias, Nailh Amertca Oflshcife. LaSri Amenoa and Saharaas, Re^on .NorBi America Append* '. 
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Credit Siisse Groi^ Irrtsmai . 


Cor.ftcjeritiai 


Recommendation 

Assess and document the economic background as well as the source of funds and thoroughly verify 
tackground information on the 'tansacfons. 

Comments by Management and Implemen^ijon Date of Recommendation 

Mad<us Waider, DIR, Head Region Nortt Americs, SWLN - Agreed and already implemented. 


3. Asset Management 

3. 1 Shares of the Company Access Dewces 

At the Geneva sector we noted ten dients and three Relationship Managers with investments in shares of 
Access Devices (ACDJ, V1881332), a UK-b^ed designer and manufacturer of digital TV equipment 
which is not followed or recommended by the bank's equity research team. The concentration of ACDJ 
within SWLN is noteworthy as 13 out of 17 relatbnships invested in ACDJ within the bank are served by 
the Geneva client desks, Most of the dients have a considerate portion of ACDJ in regard to their net 
assets and they have lost up to 50 % of the initial investmefjt. In addition, required risk disclosure in regard 
to duster risk is not documented in FrontNet. 

Recommendation 

Clarify background of these transactions and ensure ^propriale risk disclosure to the clients, 

Comments by Management and Implementation Date of Recommendation 

Markus Waider, DIR, Head Region Notih America, SWLN - Agreed and already implemented. 


4, Other Issues 


4. 1 Monitoring of Relationships wdhoui Contact 

Tlie unit Dormant Accounts compiles an annual list of accounts for which correspondence is retained (RET 
accounts) and tor which no transactions have been executed for a period of four years, The front offices 
are responsible for invesltgating whether any communication has been received from a contact person in 
connection with accounts on this Kst, However, we noted two RET accounts without client contact but with 
transactions on the account (e.g. rollover of a time deposit or investments based on a StAA), Although 
these relationships are deemed to be dormant, they ha\'e not been handled as set forth in the directive. 

Recommendation 

Improve monitoring procedure in r^ard to clients without contact which have standing instructions. 


Markus Waider, DIR, Head Region North America, SWLN - Agreed; monitoring procedure will be adapted 
togetirer with BRM within SWL. Regarding detected possible dormant accounts within SWLN action will be 
taken by the respective SWLN RM until October 31, 2006, 


FS Americas, No.'* A,Tietica Offshore, Ljrth Mierka a.->d Bahamas. Region North Ametioa Appendix 
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Contidentiai 


In addition, we will impiement a systematic review process on a yearly basis. A separate list with all clients 
with birthdate before 1920 vwii be drawn and criticafiy reviewed. ClFs 'Mth no contact for at least one year 
will be checked as well and potential dormant accounts will be handed over systematically to the designated 
Dormant Account desk with the necessary flags in tiie HOST. Implementation by December 31 , 2006, 


re Americas, North America Ctfshore, Latin America and Sahanas, tteeaws Nolfi Am»ica 
Report CS-2006-133 
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Appendix 2 

Audit Scope and Background Information 

Audit Scope 

1. Organization 

1 . 1 Segregation of duties, policies and control fffocedures. management contrds, MIS 

1 .2 Compliance to US specific regulations 

2. Asset Management 

2-1 Non-discretionary Mandates: Client documentation, order transmission and processing, types of assets, 
use of derivatives 

2.2 Discretionary Mandates; adherence to regulafbns, adherence to relevant asset aiiocation and client's 
restrictions, pcrfOiTnartce, asset quality, client documentation and legal documents 

2.3 Use of Derivative Instruments: Risk assessment, risk disclosure, legal documents, and supervision 

2.4 Order Execution: Bulk orders, direct orders, collective orders and reversals 

2.5 Loans against Securities: monitoring of excesses/overdrafts, legal documents 

2.6 External Asset Managers and Intermediates: Orxter processing, retrocessions, documentation and 
formalities 

2.7 lntermediarie.s; Agreements and fees 

3. Due Diligence and Prevention of Money Laundering 

3.1 Code of Due Diligence: Account opening procedure, client identification, disclosure cf the beneficial 
ownership and handling of politically exposed persons 

3.2 Unusual Transactions: Assessment and documentation of financial background 

4. Other Aspects 

4.1 Mail: Mailing instructions, hold-mail procedures and e-mail formalities 

4.2 Internal Accounts: Competences, turnover and supervision 

4.3 Miscellaneous; Employees transactions, handling of complaints and losses, special conditions, dormant 
account, IT access administration 


Audit Period 

June 2006 - July 2006 {80 Audit Days) 

Audit Team 

Auditors Alexandra Frey Cindy Landmann Thierry Rupf 

Vincent Sut er 

Audit Manager Dominik Jeber 

Area Head Andre Rcnggii 
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Credit Suisse Group 




Background Information 

The Region North America (SWLN) wth desks in Zurich and Geneva employs about 30 staff (whereof 18 
Relationship Managers) and serves as Country Desk for US dients. As of April 2006, SWLN was managing 
approximately 4,000 client accounts wi#i total assets under management of CHF 4,7bn. SWLN is also 
responsible for the administration of the Credit Suisse Private Advisors clients. 

Directive D-0025 governs reiauonships v«th US Persons to ensure uniform adherence to the restrictions 
applicable under US law to mitigate Cfwresponding risks. Speciftcaily, it rules that communications by mail, 
telephone, telex, telefax, internet or e-mails into or from fhe US or visits or meetings in the US, may not be used 
to provide investment advice or solidtation. it further stipulates that US dients should be managed and monitored 
by the specific country desks (SWLhJ) if no exception has been granted. 

According to the Risk Country Report 14,309 dients with assets of CHF 6,8bn are domiciled in the Unites 
States. As Country Desk fw US clients SWLN is managing 15% of these clients vwth 35% of the assets. Most 
of the CiFs and assets outside the Country Desk are served by a Spedal Desk (SWEM/SWI) or have an 
exception approval. 

Market Purity US Clients 

Da'a as o1 Novcrr.tier i6, 2005; Aii.W in CHF mllbn 



CKents 


AuM 


Country Desk SWLN 

2,216 

15% 

2,381 

35% 

Spedal Desks (SWEM/SWI) 

10,690 

75% 

2,672 

39% 

Exception Approval 

1,124 

8% 

1,331 

20% 

Not approved 

279 

2% 

399 

6% 

Total 

14.309 

100% 

6,783 

100% 


Systems Overview 


System Name 

System Description 

FrontNet (RM Portal, 
Management Portal) 

Relationship management application designed as electronic workplace which allows 
ongoing client documentation and supports management supervision, 


Overview of Reviewed SOX 404 Processes 

N/A; no SOX 404 processes directly assigned. 
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Ciedil Siiisse Group Internal AudH 


Cor.ioenlial 


Appendix 3 


Distribution List 


A) Divisional Management 

Division CEO *; 

Mr. Walter BerchtcW 

Division COO; 

Mr. Christoph Brunner 

Responsible Management Committee Member: 

Mr. Anthony DeChellis 

Responsible Management; 

Mr. Aleji^der Siegenthaler 
Mr. Marlfus Waider 

Ms. Manueia Huebscher 

B) Regional Management 

Regional CEO 

Mr. Brady W. Dougan 

Regional COO: 

Mr. Lewis Wrshba 

C) Shared Services Management 

Head Shared Services Area 

Mr. Wilson Ervin 

Legal: 

Mr. Romeo CeruHi 

Mr. NeB Radey 

Compliancs: 

Mr. Allen Meyer ‘ 

Mr. Martin Eichmann 

Ms. Colleen Graham 

Risk Management; 

Mr. Tobias GukJimann 

Mr. Mark A, Holmes 

Mr. Andre Horovitz 

ATS Coordinator; 

Mr. Marco Valenti 

D) CSG Functions 

Group CFO 

Mr. Renaio Fassbind 

Group COO and Genera! Counsel *; 

Senior Legal Counsel GxB ’: 

Mr. Urs Rohner 

Mr, Felix P. Graber 

Group CRO *; 

Mr. Tobias Guldimann 

Corporate Governance Portal: 

Mr. Pierre Schreiber 

Ms. Beatrice Fischer 

' Executive Summary only 
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Ciedit Siassc Group iolerna! Audit 


Appendix 4 

Ralf!>s and Materiaiity Definifions 

1 , Principles 

The Audit Report Ratings ('the rating’) pi'OKide a mechanism 
to quickly convey to Sie reader the Internal AwiS’s 
assessment of the overall control environment at the stan of 
the audit fteldwo,-k and the significance of the issues raised h 
relation to the Audit Unit (see scope) under review. TTie 
rating is solely assigned by Internal Audit based on its 
independent and p'ofessiona! judgment. 

A separate materairty ranking is displayed wth the rcdirtg or 
the audit report to provide the reader wth intern^ Audit's 
assessment regarding the materiafity of the ^dii Unit 
reviewed in relation to the overail portloib of businesses of 
the Firm. 

2. Roiing Definitions 
Rating A 

The Audit Unit's overall conb’ol enwronment was found 
to be operating effectively, in particular: 

• Tliere were no interr.ai control issues, or only minor issues 
which pose no undue risk: and 

• No repulalwnal or compiiarce risks were identified; aid 

• No inSances of non-aaherence to laws and regulations 
were identified; and 

• No high-risk issues were idw.tified. 

Rating B 

The Audit Unit's overall control environment was 
generally found to be operating adequately; 

• Minor internai control Issues were identified, which if not 
addressed, could pose undue to the Firm; and/or 

• Deficiencies were identified in application ol interria! 
directives, policies or best practices; however: 

• No significant reputational or compkance risks were 
identified: and 

• No instances of non-adherence to laws and regiJaiicfis 
were noted. 

Rating C 

The Audit Report identified issues that could expose 
the Audit Unit to a heightened level of operational, 
financial or reputational risks. The.se issues include; 

• InlemaJ control issues, which if unresolved could pcse 
undue risk to the Firm; or 

• Reputational or compliance risks; or 

• Non-compiiance witti or lack of appropnate intern^ 
directives or policies; or 

• Issues from prior audits that have not been adequately 
remedied; or 

• Ncfi-adherence to taws and reguiaiions. 

Senior Management (one level below Management 
Cflffinffifeft, Of higheo mus tMijie that tn«» issues' are 
addressed in a timely manner, 


Canfideniial 


Ratog □ 

The Audit Report identified issues that, could expose 
the Audit Unit to a significant level of operational, 
finandal or reputalionai risks. These issues could indude: 

• One or more ^nifkant inle.ma) control issues, which if 
uivESolved (xxjU pose sgnificant risk to the Firm; or 

• Issues with f^h potential for exposure to significant 
reputaUonal risks; or 

• Sgnificant non-compliance with existing directives and 
poRctes or a^rifica/Tt lade of appropriate internal directives 
or pdid^; or 

• tn^lequate re.mediaticv', of significant issues {ro/r> prior 
audits, and/or management focus on such; or 

• Numerous fintings th,3t, wiiile individually less significant, 
in the aggregate represent signrilcant unmitigated risks 
far ihc unit’s internal control environment; or 

• Significant non-adherence to laws and regulations; or 

• Suhslanfial work outstanding to mitigate significant risks 
kJenSfied and/or implement slretegic control initiatives. 

Senior Management arw fae Responsible Management 
Cwnmittee Member must ensure faat these issues are 
addressed ir. a S-mely manner. 

it is Infernal Audit's policy to commence a fd!ow-up review 
gerreralfy wHhin orre year of the issuance of ail 0-taied 
reporfs. 

3. Materiality Criteria Methodology 
The individual risk score and the materiaiity ranking are the 
hvo key dimensions in Ihe Risk Assessmeni Methodology 
9W/) used by the Internal Audit to cleternine the auoit 
rota'Jorr/freauency. As part of the audit report rating, this 
matertaSty ranking w4l be disclosed/ published and will 
provide management with valuable informatlcm about the 
siie/significance of the Audit Unit under review in relation to 
the entire population of Audit Units within the Firm, 

Internal Audit determines the materialily ranking for each 
Audi: Unit, typically as part of the annua! planning process. 
The factors are primarily determined by the Audit Unit type 
amf are asiressed at four levels (with 4 being the highest 
level). These levels are based on specific criteria relevant to 
the various business activities conducted by the Firm, Not 
eve 7 consWeratioft will apply to a particular Audit Unit within 
the defined business activity and the criteria Include - inter 
alia trading revenues, number of transactions and ded 
volume, assets under managomont, outstanding loans, 
number of clients, insurance premium volume, etc. far 
busirvess area; more qualitative criteria for functional and 
topical urins. 

The individuai criteria (e,g., Irrsurance premium volume) are 
periodicaBy reviewed by Internal Audit and discussed wrih and 
validated through business management. The applicable 
materiality ranking for the report rating is reassessed by 
Irrlemal Audit during the planning phase of an audit and is 

as part of the openitvg meeting of an audit. 
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CreditSuisse 


PB Americas 

North America International 


C5G Internal Audit 


Exec ut ive Sum mary 


Report CS-2009-210 
December 9, 2009 


Materiality 



Background Information 

The sub-department North America International (SALN) with desks in Zurich 
and Geneva serves mainly US and Canadian clients. Dealing with a US Person 
underlies various restrictions which are stipulated within the Policy P-ooa25 
"Bank relationships with US Persons, US Taxpayers, US EAMs and non-US EAMs 
with US Persons and/or US Taxpayers clients (“US Person Policy")" since many 
years. As of September 2009, SALN employed 37 staff and was managing 
approximately 7,400 client relationships with total assets of CHF3,5bn. 

Audit Results and Main Recommendations 


Significant Reputational Risk 

Issues 

None 

Significant Repeat Issues Not 
Adequately Addressed 
YesQ No0 


The overall contmi environment was generally found to be operating adequately 
and we noted no deficiencies with regard to the Policy P-00025. However, for 
several relationships the documentation of the economic background and/or 
source of funds is not appropriate to assess the persona! and financial 
circumstances of the client or beneficial owner with regard to compliance with 
legal and regulatory requirements. Further, we noted that certain management 
controls performed are not sufficiently documented respectively control 
evidence was not retained. 


SOX Relevant Matters 

N/A 


Comments by Senior Management 

Markus Walder, MDR, North America International, SALN - Management agrees 
to the content of the report and refers to the respective comments in the 
appendix. 


Relevant Divisions/Regions 



Audit Contacts 

Ronald Otfiger 4435327 17 
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Appendix i 

Detailed Audit Findings 

Contents 

Repeat Issues 

• Client Documentation and Disclosure of Financial Background 

New Issues 

1. Organization 

1.1 Management Controls 

2. Wealth Management 

2.1 Cross Border Acti>^ities 

3. Due Diligence and Prevention of Money Laundering 
,j.a Client Documentation 

4. Specific Comments on Client Relationships 

4.1 Client Group KYRLandTIL 

4.2 Client RelationshipDWW 


Confidential 


Page 
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Repeat Issues 

PB Americas, North America Offshore, Latm America and Bahamas; Report CS-20o6-i33; issued August 31, 2006; 

rated 82 

• Clief^t Documentation and Disclosure of Financial Background 

in our previous audit we noted that in some cases the know your client (KYC) documentation was not 
meaningful or not up-to-date and needed further enhancement. In-between Relationship Managers (RM) 
have been trained and projects to enhance KYC profiles were initiated. However, we still noted client 
relationships where the documentation of economic background and/or source of funds was not 
comprehensive yet. We refer to issue 3.1 of this report. 


New Issues 

1. Organization 

1,1 Management Controls 

We noted that certain control tasks (coverage period from January to June 20og) have not always been 
sufficiently documented as required by policy GP-ooois "General Principles of Effective supervision" (e.g. 
sample size, selection, measurestaken) and therefore, control evidence is lacking in certain cases. 

Recommendation 

Ensure and retain adequate documentation of management controls performed, including sample size 
and measures taken as set forth by the policy GP-00015. 

Comments by Management and Implementation Date of Recommendation 

Markus Walder, MDR, North America International, 5 ALN - Agreed and already implemented. 
Implementation of best practice documentation standards (i.e. comment column in excel spreadsheets 
with comments on performed activities). 


2 . Wealth Management 
2.1 Cross Border Activities 

Client-facing employees (CFE) perfc«-ming cross-border activities must be appropriately certified for the 
countries of their clients' domiciles. Non-traveling CFEs who provide cross-border services to foreign 
clients are required to obtain the Advisory Certificates for the countries they deal with. The country- 
specific Advisory Certificate can be obtained by doing the applicable training and passing the relevant 
test. Assistants who have contact with clients are also regarded as CFEs. In this respect, we noted that 
some RMs and various assistants within SALN have not yet obtained all necessary certificates. 

Recommendation 

Ensure that all CFEs obtain respective certificates for the countries they are servicing clients. 
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Comments by Management and Impiementation Date of Recommendation 

Markus Welder, MDR, North America International, SALN - Agreed. Most of the relationship concerned 
will be transferred to the respective country desks outside SALN. The remaining RMs will be trained 
according to the countries where dient relationship responabilities stay within SALN. implementation 
untiiJune30, 2010. 


3. Due Diligence and Prevention of Money Laundering 

3.2 Client Documentation 

Policy P-00163 "Know Your Client/Client Profile" requires a meaningful client profile that must be kept up 
to date for the full duration of the relationship. The information contained in the client profile must 
adequately reflect the risk associated with the client relationship, must be complete and, with respect to 
the origin of the assets deposited and the background of the transactions executed, comprehensible to a 
competent third party. In our previous audit report we noted that the economic backgrounds as well as 
the sources of funds of the clients was generally known by the RMs, but not always consistently and 
precisely documented in the application FrontNet. We acknowledge that RMs have been trained and 
instructed to review and enhance the dient documentation. Further, within SALN a general Client Base 
Review was started in April 2009 that will be completed in June 2010 the latest. However, we still noted 
several client relationships, including newly opened dient relationships, where the economic background 
of the client, the origin of assets and the background of flow of funds is not appropriately documented in 
the IT application FrontNet (including reference to existing physical documentation) to assess the 
personal and financial circumstances of the dient or beneficial owner with regard to compliance with 
legal and regulatory requirements. 

Recommendation 

Improve documentation of economic backgrounds and sources of funds of clients. 

Comments by Management and Implementation Date of Recommendation 

Markus Watder, MDR, North America /nternati'onaf, SALN - Agreed. The SALN overall client base review, 
which started in April 2009, will be finalized as planned by June 30, 2010. As recommended by Audit, 
SALN will have a specific focus on economic background and source of funds. 


4. Specific Comments on Client Relationships 
4.1 Client Group KYRL and TIL 

We noted two relationships opened in 2008 with domiciliary companies (KYRL, AUM CHF 8,3m and TIL, 
AUM CHF 4-3nn) where the incoming assets originate from an operating company active in the leather 
business. For both relationships, the owner and two accountants of the leather company are authorized 
signatories. However, we noted the following; 

• The beneficial owner (BO) of the relationship KYRL is the wife of the owner of the leather company 
according to documentation in FrontNet and the existing Form A. However, there are doubts 
regarding correct disclosure of the beneficial ownership due to the authorized signatories. In 
addition, there is no meaningful documentation of the economic background and the Flow of Funds, 
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• The BOs of T!L are the two accountants of the leather company according to the Form A. However, 
the signatory list may raise doubts with regard to the beneficial ownership. In addition, 
documentation of the economic background as well as flow of funds is not appropriate to assess the 
personal and financial circumstances. 

Recommendations 

a) Reassess the beneficial ownership fortiie relationships and obtain new Form A if necessary, 

b) Clarify the background of the transactions and enhance KYC and Flow of Funds documentation 
accordingly. 

Comments by Management and Implementation Date of Recommendations 

a) Markus Walder, MDR, North America /nternat/ona/, SALN - Agreed, implementation by March 31, 
2010. 

b) Markus Walder, MDR, North America International, SALN - Agreed, implementation by March 31, 
2010 - 


4.2 Client Relationship DWW 

The client is a US person, CEO, and Chairman of a company active in the IT software business. We noted 
three incoming deposits of company shares of an amount of around CHF 3.5m, each in favor or three 
other persons into a separated security account of the client relationship. According to documentation in 
the application FrontNet, the deposited company shares belong to the client's wife and his two children. 
However, according to KYC documentation the account holder is the sole beneficial owner of the client 
relationship. Further, available KYC documentation is not meaningful enough to understand the client 
relationship without verbal explanation of the RM. 

Recommendation 

Reassess the beneficial ownership, obtain a Form A if necessary and enhance KYC documentation. 
Comments by Management and Implementation Date of Recommendation 

Markus Walder, MDR, North America International, SALN - Agreed. Cif to be closed. Discussion of Of 
closing with client already started in June 2009. Client was not interested to be transferred to CSPA. 
Client has already opened an account with another bank. Beneficial ownership has been reassessed with 
new Form A. Implementation by June 30, 2010. 


Don't remove section break on next line! 
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Appendix 2 

Audit Scope and Background Information 

Audit Scope 

1- Organization 

1.1 Segregation of duties, policies and corrtrol procedures, management controls, MIS 

2. Wealth Management 

2.1 Non-discretionary Mandates: Client documentation, ordertransmission and processing, types of assets; 

2.2 Use of Derivative instruments: Risk assessment, risk disclosure, legal documents, supervision; 

2.3 Order Execution: Bulk orders, direct orders, collective orders and reversals, same day processing, short 
positions; 

2.4. Loans against Securities: Monitoring of excesses/overdrafts, legal documents; 

2.5 Externa! Asset Managers: Assessments, order processing, retrocessions, documentation and formaiities; 

2.6 intermediaries: Assessments, agreements and fees. 

3. Due Diligence and Prevention of Money Laundering 

3.1 Code of Due Diligence: Account opening procedures, client identification, disclosure of the beneficial 
ownership and handling of politically exposed persons; and 

3.2 Unusual Transactions: Assessment and documentation of financial background. 

4. OtherAspects 

4.1 Mail: Mailing instructions, hold-mail procedures and e-mail formalities; 

4.2 Interna! Accounts: Competences, turnover and supervision; and 

4.3 Miscellaneous; Employees transactions, special tariffs, dormant accounts, complaints and losses, user 
access administration, travel and expenses. 


Audit Period 

September 2009 - November 2009 (80 Audit Days) 


Audit Team 

Auditors 
Audit Manager 
Area Head 


Cindy Berthou-Landmann Marco Gehrig 
Vincent Suter 
Andre Renggli 


Overview of Reviewed SOX 404 Processes 
N/A; no SOX 404 processes directly assigned. 
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Appendix 3 


Distribution List 


A) Divisional Management 

Division CEO *; 

Mr. Walter Berchtold 

Division COO: 

Mr. Christoph Brunner 

Responsible Management Committee Member: 

Mr. Anthony DeCheilis 

Responsible Management: 

Ms. Manuefa Balma 

Mr. Markus Walder 

Mr. Daniel Weiss 

Mr. Christian Wiesendanger 

Mr. Silvan Wyss 

B) Regional Management 

Regional CEO *; 

Mr. Roberts. Shafir 

Regional COO: 

Mr. Lewis H. Wirshba 

Country / Sub-Regional Management: 

Mr. Dave Chitty 

C) Shared Services Management 

Legal: 

Ms. Oorothee Locher Chiment 
Mr. Neil Radey 

Compliance; 

Ms. Ursula Lang 

Mr. Allen Meyer 

Ms. Colleen A. Graham 

Risk Management; 

Mr. Hans-Joerg Turtschi 

Mr. Mark A. Holmes 

ATS Coordinator: 

Mr, Samuel Kessler 

D) C5G Functions 

Group CFO *: 

Mr. Renato Fassbind 

General Counsel; 

General Counsel COO; 

Senior Legal Counsel GxB *: 

Mr. Romeo CerutU 

Ms. Agnes F. Reicke 

Mr. Felix P. Graber 

Group CRO *: 

Mr. Tobias Guldimann 

Corporate Governance Portal; 

Ms. Joan E. Belzer 

Mr. Andreas Fehrenbach 


* Executive Summary only 
Don't remove section break on next line! 
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Appendix^ 

Rating and Materiaiily Oefirtitions 

1. Prindpies 

The Audit Report Ratings Cthe rating') provide 3 mechanism 
to quickly convey to the reader the Internal Audit's 
assessment of the overall control environment atthettartof 
the audit heldwork and the significance of the issues raised 
in relation to the Audit Unit (see scope) under review. The 
rating is solely assigned by Internal Audit based on its 
independent and professionai judgment. 

A separate materiality level is displayed with the rating on 
the audit report to provide the reader with Internal Audit's 
assessment regarding the materiality of the Audit Unit 
reviewed in relation to the overall portfolio of businesses of 
the Bank. 

2. Rating Definitions 
Rating A 

The Audit Unit's overall control environment was found to 
be operating effectively. In particular: 

• There were no internai contrc^ issues, or only minor 
issues which pose no undue risk; and 

• No reputational orcontpliance risks were iderttified; snd 

• No instances of non-adherence te laws and regulations 
were identified; and 

• No high-risk issues were identified. 

Rating B 

The Audit Unit's overall corrtrd environment was 
generatlyfound to be operating adequately; 

• Minorinternalcontrotissueswereidemified, which if not 
addressed, could pose undue risktot.he Bank; and/or 

« Deficiertcies were identified in application of Internal 
directives, policies or best practices; however: 

• No significant reputational or compliance risks were 
identified; and 

• No Instances of non-adhererKe to laws and regulations 
were noted. 

Rating C 

The Audit Report identified issues that could expose the 
Audit Unit to a heightened level of operational, financial 
or reputational risks. These issues include: 

• Internal control issues, which if unresolved could pose 
undue risk to the Bank; or 

• Reputational or compliBr^ce risks; or 

• Non-compliance with or lack of appropriate internal 
directives or policies; or 


Rating D 

The Audft Report identified issues that could expose the 
Audit Unit to a significant level of operational, finandal or 
reputational risks. These Issues could include: 

• One or more significant interna! control issues, which if 
ufvesolved could pose significant risk to the Bank; or 

• Issues with high potential for exposu.'e to significant 
reputational risks; or 

• Significant non<ompliance with existing directives and 
policies or significant lack of appropriate internai 
directives or policies; or 

• inadequate rernediation of significant issues from prior 
audits, and/or management focus on such; or 

• Numerous findings that, while individually less 
significant, in the aggregate represent significant 
unmitigated risks for the unit’s Internal control 
erivironment; or 

• Significant non-adherence to laws and regulations; or 

• SuSsstantial wo-ric outstanding to mitigate significant 
risks identified and/or implement strategic control 
initiatives. 

Senior Management and the Responsible Manageme.nt 
Committee Member most ensure that these issues are 
addressed in a timeiy manner. 

It is Internal Audit's policy to comrnence a foUow-up review 
generally within one year of- the issuance of alt D-rated 
reports. 

3. Materiality Criteria Methodology 
The individual risk score and the materiality level are the two 
key dimensions in the Risk Assessment Methodology (RAM) 
used by the Internal Audit to determine the audit 
rotation/freqoency. As part of the audit report rating, this 
materiality level will be disclosed/ published and will provide 
management with valuable information about the 
S'ze/significance of the Audit Unit under review in relation to 
the entire populationof Audit Units within the Bank, 

Internal Audit determines the materiality levelfor each Audit 
Unit, typically as part of the annual planning process. The 
facto-s arc primarily determined by the Audit Unit type and 
are assessed at four levels (with r, being the highest level). 
These levels are based on specific criteria relevant to the 
various business activities conducted by the Sank. Not every 
consideration will apply to a particular Audit Unit within the 
defined business activity and the criteria include- inter alia - 
trading revenues, number of transactions and deal volume, 
assets under management, outstanding loans, number of 
clients, etc. for business area; mo-e qualitative criteria for 
furKtional and topical units. 


■ Issues from prior audits that have not been adequately 
remedied; or 

• Non-adrierence to laws and regulations. 

'Senior Management {one level below Management 
Committee, or higher) must ensure that these issues are 
addressed in a timely manner. 


The individual criteria are periodicaiiy reviewed by Internal 
Audit and discussed with and validated through business 
management. The applic a ble materia li ty level for the report 
rating is reassessed by Internal Audit during the planning 
phase of an audn and is generally communicated to the 
responsible line management as part of the opening 
meeting of an audit. 
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PROJECT W9 
Agenda Kick-Off Meeting 

Ir.tfoduct'on & Background on W9 Issue 
Overview of Migration Process for US Resident W9 Clients 
® eSPA Client Acceptance Process: A Professional & Warm Welcome 
® Open Issues 
^ Next Steps 
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Overview of history and results so far regarding US clients 


CONFiOENTOl 


Risk Situation Regarding4jS QffshixeBti&5ness u 


Litigation Risks 

Potential litigation impact for Credit Suisse 

Regulatory Risks Missing advisory & 
broKer/dealer license Tor USA issued by SEC 


ExB D**' ion ‘n '2000 

■ Strict implernentation of CS Directivo D-0025 ! 

■■ Centralize non-W9 clients to US desk | 

• Estabiisn Swiss based advisory company wrth advisory i 
& broker/dealer licenses (CSPA as an EAM erf CS) j 

* Move W9 clients to CSPA I 


CSPA has beon set up and obtained SEC licenses 
Transfer of WO assets to CSPA did not happen 
(originally less thrm 20% of initially CHF -2.9 billions 
was fransfsrred to CSPA) No incentives for asset 
transfer offered! 

Centr^iz^ion of US clients in Credit Suisse offshore 
desk SWL not completed (about 60% of US resident 
pwaons' AuM went to SWL) -> Exceptions granted by 
management! 

Aggressive Growth Strategy in CSPA not successful 
(expected growth of CHF 1.5 to 2.5 bn NNA p.a, has 
not hardened) 

Critica) mass for new business not achieved? 


The One Bank initiative has irrcreased Credit Suisse's exposure regardkrg US leg^ risks since the 
beginning of 2006 

P3 USA business development initiatives further irrereased exposure in the US 

With regulatory requirements generally growir>g and foragn regiiatoPs monitoring tightening, the room 
for maneuver decreases constancy (e.g. recent devetopments in Norway, Sensitive Countries/OFAC, 
US-WHT, LatAm, Japan..,) 

Credit Suisse Private Advisors - our SEC licensed subsidiary - is not fuBy utilized to the advantage of 
our US clients as well as of Credit Suisse 


Initiation of 
i Project W9 

f by W, Berchtold 


*} SHIP = Swiss Banking IT Piatlarrr 
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Project Order 



CONFIDEKTIAI 


Prepare migration of US resident W9 clients to CSPA (Swiss Booking Center / SBiP’) 
Anaiyze/propose further scope extensions 
Gain management and front support 





1 

identification of relevant W9 clients 

Nnn-WO rfiont^ 

on Swiss Booking Platform 

Analysis of Swiss booked clients 

Analysis of Swiss booked clients 
Preparation of a roadmap for the 

F^oposai for next steps 

migration of affected W9 clients to 

FfM'ekin hookinn renters 

CS Private Advisors (C-SPA) in 

- Analysts of data from int. locations 

coordination with the involved 
stakeholders 

• FVoposa! for next steps 

Bring up strategic issues to be 

Inrien Private Banks / rXariHen 1 eu 

decided on 

' Analysis of Clariden Leu data 
Proposal for next steps 

' Initiaie and lead resulting 

Extend WB project 

W9 project as decided by 

Waiter Berchtold 

as decided by Walter Berchtold 


Involve relevant slakeholders into 
planning process 
Optimize transparency regarding 
risk situation and its mitigation 


*) sap = SwiBs Banking IT P!s5lc>rm 
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L&C/Tax input regarding W9 project 


REDACTED 


CreditSuisse 


REDACTED 
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PROJECT W9 

The project has two phases: QuickWin (wg Migration) & Phase 2 



By migrating affected 
W9 clients, we can 
significantly reduce US 
legal risks 

PHASE 1: 

QuickWin 

Affected non-W9 
clients need to be 
tackled in a second 
phase 

PHASE 2; 

Offshore Country 
Certification Program 
for RMs 


*') Affected clients ~ includes clients who are indirectly affected because of an affected third-party 

OUT OF SCOPE: SAM clients 
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SWISS BOOKED W9 CLIENTS: AFFECTED UNITS 


CONFIDENTIAL 
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CHF 175 Mio 
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99B CHF1’023Mio CHF54Mio CHF 9.4 Mio B7 bps** 
(wilhoiri EAMs & (wiSiou: EAMi^ <wittyw EAATs & iwnhout SAMs A MHoiA EAMs £ 

spec^ SW ant.) tfnaii SWI cssnl ap»cii!l SWT cusei u-scia! SWI caiM) 


DjRa SouTCa: SOFC 41 6 LBM (Way-luiy 3006) 


CreditSuisse 


•) USA plus US Territories: Goan, Poeno Rico. Amefican Samoa 
bps » Net Revenue 2005 ! {AuM » Credits) 

***) inctoding Custody Assets of CHF 886 Mio £ Credits ■ 
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CONFiDEmlAL 

PROJECT W9 

QuickWin: Migration of affected W9 clients to CSPA 



. , DafaS<rjfcerSOFC4! 4 LBM (Msyduly 200S) 

CREDITSUISSE**" 1 USA plus us Tetfiories: Guam, Puerto Rir.o, American Samoa 
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PROJECT W9 

Phase 2: Offshore Country Certification Program for RMs 



PROPOSAL FOR 
PHASE 2 


REDACTED 


2. Implement program 
in second half of 
2007 

3. Extend program to 
other countries as 
needed 


CreditSuisse 
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Roadmap for QuickWin and Phase 2 




Dec 06/Jan 07 


AFFECTED 

VV9 

CLIENTS 


I Wigr-atipi^f 
jPlaniairigg 


AFFECTED 

non-VV9 

CLIENTS 


Credit Suisse 
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PROJECT W9 

Proposed project organization 


CONFiDENTIAL 



Project Sponsor 

is the CEO Private Banking 

Project Steering Committee 
consists of the PBMC. it will deliver the 
necessary strategic decisions. 

Delegate of the PBMC 

wii! deliver necessary top ievel operative 

decisions to execute the project. 

Project lead, migration stream responsibles 
aftd experts will form the project core team that 
will execute the project according to the 
decisions oi the delegate of the PBMC and the 
PBMC. 
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PROJECT W9 
Agenda Kick-Off Meeting 


° Introduction & Background on W9 Issue 

Overview of Migration Process for US.ReskIent>W9;©fients 
^ CSPA Client Acceptance Process; A Professional & Warm Welcome 
® Open Issues 
® Next Steps 


CreditSuisse 
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ROADMAP W9 MIGRATION 

Aug/Sept of December 

2006 Sep 06 JK>06 


May 

2CX>7 


COHFlOeNTlAi. 


End of October 
2007 


Front & 

Business Support 


Controlling 
Legal & Compliance 
Processes 




MigtjiioR i.' 

' .i!n,*ctod 'Jicv.«. : 


4 


Cfeanngup 

period 


CSPA 


CSs 



REDACTED 


wymt 

Slarl of RM of client 

involvement invdvemenl 




MM 


Active migratbn phase 


Clearing up 


Project 

end 
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STEP 3: Migration of clients - Process 




Final 

. 1 

migration 

>■ 

list 




Contact Client: 

1 . RM selects clients to be sent a central client letter 

2. Central letter to selected clients 

3. RM contacts clieri personalty 

4. Obtain legally sufficient decision document 

5. Inform SOAM about cTient's decision 


REDACTED 


Credit Suisse 


) Client decision must be 
legally sufficiently documented 
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PROJECT W9 
Agenda Kick-Off Meeting 


® introduction &. Background on W9 Issue 
® Overview of Migration Process for US Resident W9 Clients 
® CSPA Client Acceptance f^ocessj??A Professionk & VVai:rn WeleornE w, :. 
^ Open Issues 
® Next Steps 


Credit Suisse 
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CONFIC^£^mAl- 


CSPA Client Acceptance Process; 
A Professional & Warm Welcome 


Professional welcome package for new clients 
Pro-activeiy contacting all new clients within days 
after client decision 

Introductory hand-over meetings jointly prepared 
by old & new RM for big clients 
Excellently prepared first meetings with all new 
clients during first weeks after client decision 
Lean and easy formalities process & support 
Ensuring sufficient CSPA RM capacity to handle 
expected number of clients to be transferred 



Prerequisites f 
successful migration are: 

■ an excellently 
prepared CSPA 

■ a supportive 
business 

■ a coordinated 
approach 

{e.g. not switching al! 
clients at the same time 
etc.) 


CreditSuisse 
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CONFIDEKTIAI. 


PROJECT W9 
Agenda Kick-Off Meeting 


® Introduction & Background on W9 Issue 
“ Overview of Migration Process for US Resident W9 Clients 
® CSPA Client Acceptance Process: A Professional & Warm Welcome 
" Open Issues ' > ' 

® Next Steps 


Credit Suiss^ 
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CONFIDEWTAL 


Open Issues 


' Ensure involvement of Key Stakeholders 
Business: U.Korner, A.Battig, U.Dickenmann, C.Wiesendanger 
Lega'&Compiiance; M.Eichmann, R.Cenito 
BRM; Heads Business Suppart; eto. 


New Data Base as per End of August 2006 


Propose 

Arrange further information meetings 
Additional Email by CEO / Regional CEOs 
Controlling will deliver next week 


Centra! / Decentrai Migration Mgmt 

Centrally {FrontNel campaign functionality, clianl 
letters) or decentrally (by Business Suppon/BRM) 
managed CIF tracking/monitoring of migration 



CreditSuisse^ 
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PROJECT W9 
Agenda Kick-Off Meeting 


® Introduction & Background on W9 Issue 
® Overview of Migration Process for US Resident W9 Clients 
® CSPA Client Acceptance Process; A Professional & Warm Welcome 
® Open Issues 
* Next Steps 


CreditSuisse 
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CONFIDENTIAL 

Next Steps 


Activities 

Resoonsible 

Due Date 

• Provide Feedback Regarding Migration Processes 

All 

asap / Oct 6, 2006 

■ Propose Stakeholder Mgmt Presentations 

All 

asap / Oct 6, 2006 

■ Deliver Results Regarding STEP 1 
(identification of purely operational companies) 
SOAM will send out order by Oct 3, 2006 

Affected Streams 

Oct 13, 2006 

■ Next Core Team Meeting (-monthly) 

All 

Oct 13, 2006 

CreditSuiss^ 


Slide 21 
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CONFIOcNTlAl. 

„ r- 

Credit Suisse 


PROJECT W9 

6th Core Team Meeting 

January 26, 2007 

(v2 Sendout) 


Credit Suisse 


Pfoduend &)•: SO*M 
D9t»;28,01,2»7 5!i0«1 
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PROJECT W9 

6th Core Team Meeting 


® OvcraM^Project Status 
® PBMC Update 
® Status GIF Exclusions in Step 3 
® Status Exceptions 
® W9 Intranet Communication 
® Migration Reporting to PBMC 
® Next Steps 


Credit Suisse 


Proovjciid by: 80 AW 
D8tf:2a,01.2«?SliB»5 
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ROADMAP PROJECT W9: STEP 2 + 3 


CONFIDEMTIW. 




I STEP 2: Verification of Migration Lists 




SOAM 

;in CDordi- 




projeel ■ 


ST EP s accorcUng u> einal i>(j 
5 weeKs j 


Business 

Strearns 


^ilCIFs ara 
updirted and 


CSPA, 

SOAM 

Busini 

Strear,r 


i No'Jficalion \ 
I pftfiod to Irorn 
j'scc^WS 


riiiaa^rM'w . 
^Wtap-up'. ■ 

3 wwte 


(Migration Reporting to PBMCwill be 
based on above objectives} 


. Pt^arauon ofRQKSsbsw-WesMJalion • 


fnducKd by' SOAM 
20.01.2007 Sbos 3 


Credit Suisse 
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PROJECT W9 

6th Core Team Meeting 


® Overali Project Status 
" PBMC Update 
® Status CtF Exclusions in Step 3 
® Status Exceptions 
® W9 intranet Communication 
® Migration Reporting to PBMC 
Next Steps 


Credit Suisse 


Prowteiid Ijj: SOAM 
Daw: 26.01.2007 SIMA 
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CONFSDENTiAL 

PROJECT W9 - STATUS OVERVIEW 



Current 

Staljjsof 


:Roadshow-Presenteti(His -in .^) i liugetfio,. ^URvBaselj Geneva (2x) and 

Bern fcM- affected J?Mshav&been,h^ , s 

In total S-Zew^ep^CKT' applications has^-b^n decision .board will 

decide on them ontilF^ 2007 ^ ^ ~ ^ 

Transfer of GIFsto CSPA,basstadedtiivJaHuaiy-2007,'sv - : . ;;v.; -• 


Next Steps 

raid of .2667, the ni)grSfbn'^;HS;^mlb!t^;W9 cfifents vvil! be finished 
•.Maxirnumvolunietoberoigrat«ti:„vr.:.....-.;.:;.c.n:.::.r 

’;jia.~800 ClFs,'AtiM:-CHF '.ibi-‘feyefHre,j20^^^^.^. Aug) -CHF. Sm . _ 

Redacted 


CreditSuisse 


PfodWBci by: SOaM 
Dure; 2S.P1,2007SliQ»S 
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*) MACS = Multi Asssi Class Soh/TOns / Asset Mani^ement 


Credit Suisse 


CONBDENTIAl. 

PROJECT W9 

As a consequence of the project, the current US discretionary 
mandates will be discontinued (Decision by macs Product Board, Nov 7, 2006) 


Credit Suisse will not offer 
any US specific discretionary 
mandates anymore: 


No new US mandates will be 
accepted by AW as of December 
2006 


Existing US mandates need to be 
transferred to other, non-US 
mandates or to CSPA 


Coilaferally affected clients 

(22 manristes which are net in scope of 

Ihe W9 project) 

must be informed accordingly 


437 


REDACTED 

CREDIT SUtSS^ 
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CONFlDEMiAi. 

PROJECT W9 

After the current exception opportunity, there will be no further 
possibilities to ask for exceptions regarding US resident W9 clients 



•One-^roe'Op^rtunityfoFrextstir^and-- 
Bi9nifJcafitclifflTte-lri»:long-term:r^aticmshipA 
w'ith Credit Suisse 

Totally 87 exception applications-teveteert' 
filed . - 

Fmai decision fay W9 d«asion comtmttee 
untiiFeb2007 . 


No excepHrm opporhjru^ for US resident 

k 

W9 citente r^wty to be op^ied ^ Credit 

|L There is no future exception 

■ No ODOor^M^ for rtew-rnixed VVd / non-W9 

B process planned because 

■A there are no dual relation- 

pBSlIjMlttiyfclliiilK • clients vdfloh.are: US-resident- ■ " - , 

shios allowed and an efficient 

■ Ad<»n'C!lechangeto^USA:ofanyW9dient 

m process wouKt leaa to 

• will trigger a transfer to CSPA' xjase with 
formalities contrd : > 

materia! inefficiencies 


CreditSuisse 
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CONFIDENTIAL 

PROJECT W 9 

Current scope of the project does not include international locations 
nor Clariden Leu although the associated risks are very similar 


Cjarici^ Leu 


■' US resident W9 clients wilhnot te fraswfejredio.^SPA/. 

(No data on affected clKnts analyzeciiiOthw.iegal^^tjft- • -• 

■ Any legatadaptationswiHoniy.te >raird'for CS^irotfor • 
Cianden Leu 

• Processes &• Applications wHIbe-adapted for CS only. 


Locations 


■ US resident W9 clients who.aretK)o1<ed at an.inter- . . 

‘vi - national location wiU rveither be transferred nor rfosed; 

■ CAIi-OS resident W9.clian:s; -I00 a>Fs, -CHE 300-«K»iJ Ai*t.i«.JifrS,K)Oe) . 

No: process or application adaplatloRS-ffenned;Ak':-': 


► 


If the PBMC wishes to extend 
the scope, the project needs an 
official order to do so 




Implementation has to be 
decided by Clariden Leu 
Management 


Oits: 2S.01.2007 Slia« 9 


CreditSuisse 
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CONfiOENTlAL 

PROJECT W9 

6th Core Team Meeting 

® Overall Project Status 
PBMC Update 

• Status QF 3 ' V' 

® Status Exceptions 
“ W9 intranet Communication 
® Migration Reporting to PBMC 
® Next Steps 
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Project W9 

Status CiF exclusion in Step 3 


CX)NFiDEOTIAL 


N P'S N. nu Matt h Numbored Accoupts, ESOS and Portfolio 


Blocking 


Name Match <21 \A© CIFa; A«M GHF 17m> & Nairt>ered Account (8 
ClFs;AuMCHF 10.3ro) ' ' ^ ' 

Clients with i3Cth,a \A© and:,aJlfenhW9 i^st jAoose: whether they 
want to transfer Itwjr WS'ClF to GSPA-w4^^p ffi^:NomW^CIF at CS : 


REDACTED 


Portfolio Blocking (26 CIF^^M CIHF 15.7rf0 
This wi!i be cfone by SOAM.-,We iJie currer p 
U ntil the Portfolio hois been:|l)^cktw it is the 
. ensure that the client does noliintend I •• ^artsrno to rr-ik** any 

■ securities investments 

- , - il' ■ ■ 


Credit Suisse 


PrcWLicwi by; SOAM 
081«: 2e,OI.2C«7 sti<ie 11 
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PROJECT W9 

6th Core Team Meeting 


® Overall Project Status 
* PBMC Update 
® Status GIF Exclusions in Step 3 
■ Status Exceptions . 

W9 intranet Communication 
® Migration Reporting to PBMC 
® Next Steps 


Credit SuissE 


Produced by. SDaM 
D<18: 2g.0t.2CO7 Side 12 
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Project W9 

Status Exception Applications 


443 


CONFiOENTlAU 
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PROJECT W9 

6th Core Team Meeting 


® Overall Project Status 
® PBMC Update 
® Status CiF Exclusions in Step 3 
® Status Exceptions 
» W9 Intranet Gommunication 
® Migration Reporting to PBMC 
“ Next Steps 


Credit Suisse 


®rodi>ce<j by: SOAW 
Oste: 2S.01.2007 Sllba U 
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PROJECT W9 


COHFIOENTiAL 


Intranet Page, News Entry and /Mert have been published in the last 10 days... 



Credit Suisse 


by: SOam 
O iite; 26.01.3007 I5 
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PROJECT W9 

6lh Core Team Meeting 


® Overali Project Status 
^ PBMC Update 
® Status GIF Exclusions in Step 3 
® Status Exceptions 
® W9 intranet Communication 
-Migration Reporting to PBMC 
® Next Steps 


CreditSuisse 


ProduciHj bf. SOAM 
2e.0V3O07 Slue 16 
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Project W9 

Migration Reporting to PBMC 


CONFIDENTIAL 



Siy-i 

3f 


’!■ ■ 

airin' -I If jg| 


Credit Suiss^ 


Prooueud by; SOAV 
Dst«'2B.C-l,2O07SWe 17 


Confidential Treatment Requested by Credit Suisse 


CS.SEN-001737D2 



448 


PROJECT W9 

6th Core Team Meeting 


« Overall Project Status 
^ PBMC Update 
® Status GIF Exclusions in Step 3 
® Status Exceptions 
® W9 intranet Communication 
® Migration Reporting to PBMC 
® Next Steps 


Credit Suisse 


^T>dyC(*d by: SOaM 
DsK: 2S. 01 .3007 Sl<de 18 
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CONFIDENTIAL 

Next Steps 



Activities 

ResDonsibte 

Due Date 

■ Deliver Feedback to any topic of this presentation 

Core Team 

by mid-Feb 2007 

■ Deliver Status Report optional 

Streams 

Feb 16, 2007 

■ Next Core Team Meeting 

Core Team 

March 2, 2007 


CREDiT Suisse 


FVodKCM bj: SOAM 
Ds!«: 26.0VXI07 Slide 19 
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To: 

From: 

Cc: 

Bcc: 

Received Date: 
Subject: 


Wyss, Silvan <silvan.wyss@credit>suisse.com> 

DeCheifts, Anthony <anthony.dechell{s@credit'Suisse.com> 


2007-03-30 08:38:52 EST 

FW; Risk Country: Yearly Review 2006 


Anthony DeChetlis 

Credit Suisse , Redacted by the Permanent 

Managing Director Subcommittee on Investigations 

CEO Private Banking Americas ' 

Eleven Madison Avenue 
New York, New York 10010-3629 
Phone 212-538-7078 
Fax 21^38^93^^ 

anthQny.decheHisiSicredit-suisse.com 

www.credit-suisse.CQm 


From: Oborhansli Peter <SOAB 22) Imaiilo oetor obefbaensl!:ac^&d!l suissg con! 

Sent; Friday. March 30. 2007 9:10 AM 

To: Battig Alois (Si); Komer Ulrich (IX Decrisllis Anthony (CS); Kreis Marcel (CS) 

Cc; Brunner Christoph (SO); Dickenmann Urs (SR); Pfister Erich (SOA); Hubscher Manuela (SCAB); Geissier Peter 

(SOAB 4): Weiss Daniel (SAOR); Wenger Daniel R. (SIAR); Schmid Rolf (SKR); Wtilhrich Ruth (SWO?. 2); 
HSnni Stelan (SOAB 22) 

Subject: Risk Country; Yearty Review 2006 

Dear Sirs 


Please find enclosed the yearly risk country reviewfor 2006. This review refers to directive no P-00027 
and shows the foiiowing; 

• Number of CIFs and volume of AuM of clients with domicile in a risk country 

• CIFs booked outside country desk with approval, special approval resp. without approval 

• New openings of CIFS booked outside country desk 

• CIFs booked outside country desk that were not centralized after a RM change 

• Market Purity 

Necessary measures are in discussion and will be communicated in due time. 

A draft of this report was sent to the BA-BRMs on January 16, 2007. 



Yearly review 
ZOOe.pcif 


Permanent Subcommittee on Investigations 

EXHIBIT #15 
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For further questions please contact your Business Risk Management 

Yours sincerely 

Peter Oberhansli 
CREDIT SUISSE 
Private Banking 

Business Risk Management, SOAB 22 

Center of Competence Risk Countries 

Gartenstrasse 23 

Postfach 

CH-8070 Zurich 

Tel: +41 44 333 53 47 

Fax: +41 44 333 53 69 

v^'ww.credit-suisse.com 

ma!ito:Deter. oberhaen5li@credit-sui5se.com 


Attachments: 

Yearly review 20Q6.pdf 
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Private Banking 

Risk Country Report 2006 

Date: March 30, 2007 
Produced by: SOAB 22 


Credit SutssE 
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confidential 

Starting Position 

Scope to review 

■ P-00027 (RC) requires BRM / CoC RC to yearly present an overview of all Risk Countiy 
relationships managed outside country desks 

■ Compliance v^-ith the policies P-CK)027 (RC), P-00168 (EE), P-00025 (US) and P-04316 (AUS) 

■ Statistic of the cases with exception-approval, with special-approval and without approval, 

Status 

■ The report is based on the overall sikjation Rsk Countries, US, Eastern Europe, Hong Kong and 
•Australia as of November 16, 2006 

■ This is the third report provided to frie Business Area Heads 

Background of / Details on history of Risk Country handling 

■ Auer termination of project "RC transfer 2002" in 03/2003 the primary goal of the risk country 
review is to ensure a proper risk management, increase the overall ma[1<et purity, and define 
actions if necessary 

■ Since 06/2003 a quarterly control process for RC, US, EE, HK and AUS relationships is 
established, 


Credit Suiss^ 


by: SOAB 2S 
Dar#:MDrcbM,3007,Slin»a 
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Risk Country Overview 


confidential 


(total number of relationships and total AUM within RC 1 -3, HK. US, Eastern Europe and Australia) 
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Risk Country Details Americas 

Percentage of CF and AUM per cat^ory 


confidential 


Allocation of CIF 



Total 17'7Je CtFs for ths whole BA 1 J‘96S CIFs 

or 34.3 % in Risk Countries resp. Special Countries 




70% of the CIF within RC 3 
1 3% of the CIF within RC 1 and RC 2 
0.04% of the CIF within Fiong Kong 
0.05% of the CIF within Eastern Europe 
17% of the CIF within US 
0.Q3 % of the CIF within AUS 


74% of AUM booked within RC 3 

14% of AUM booked within RC 1 and RC 2 

0.04% of AUM booked within Hong Kong 

0.01% of AUM booked within Eastern Europe 

12% of AUM booked within US 

0.02 % of AUM booked w'fthin AUS 


CreditSuisse 


Source; RisK Country Re(>ort, as ol NovertAer 1 6, 2006 

Sate; ^ 


ijfixi b>; SOAS 22 

ao, 2007, Side A 
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Risk Country Details APAC 

Percentage of C!F and AUM per category 

Allocation of CIF 



Total 13’5a 1 CiFs tor t^e whole BA wheteof 2'7®X3}Fs 
or 20.5 % in Risk Countries resp. Special Counties 



■ 38%oftheCiFwith!nRC3 

■ 1 6% of the C!F within RC 1 and RC 2 

■ 34% of the CIF Within Hong Kong 

• 0.07% of the CiF within Eastern Europe 

■ 1 % of the CiF within US 

■ 1 1 % of the CIF within AUS 


confidential 


Allocation of Assets 



Total AUM CHF 5r796 mlwfhe wItoSb 3A whereof AUM CHF S'696 m 
as 15.7 % in Ri^ Countries cesp. Speca! Countries 



29% of AUM booked within RC 3 
21 % of AUM booked within RC 1 and RC 2 
42% of AUM booked within Hong Kong 
0.003% of AUM booked within Eastern Europe 
2% of AUM booked within US 
6 % of AUM booked within AUS 


CreditSuisse 


Source: Risk CcunJry Report, »s of Novemfcter 16, 2005 

Pri>d-jci« by: SO* 
Datr MstebSO, 200?, S 
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31 % of the C(F v/ithin RC 3 
38% of the C!F w'rthin RC 1 and RC 2 
1 % of the CIF within Hong Kong 
5% of the CIF within Eastern Europe 
21 %oftheC!F within US 
A % of the CIF within AUS 



S i 
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confidential 


Allocation of Assets 



Total AUM CHF 1B9’034 m forfte whole E5A whereo! AUM CHF 53'962 rn 
or 23.5 % in Risk Countries resp. Special Countries 



• 28% of AUM booked within RC 3 

■ 61% of AUM booked within RC 1 and RC 2 

■ 1 % of AUM booked within Hong Kong 

■ 3% of AUM booked within Eastern Europe 

■ 6% of AUM booked within US 

■ 1 % or AUM booked within AUS 

Sottce; Fhsk Country Raport. se ot November 1 6, ?006 

»rr>{i..(a,d b,: SOA0 22 
Oast- Msreh 30, 2K)?, Slide 6 


CS-SEN-0WO9542 



Risk Country Details PBB 

Percentage of CIF and ALiM per category 
Ailocation of CiF 



To‘,ai 2'012'135 CtFs for the whoie BA whereof 4’311CfFs 
or 0.21 % in Risk Countries resp. Special Countries 


■ 52% of the CiF within RC 3 

■ 19% of the CIF within RC 1 and RC 2 

■ 2% of the CiF within Hong Korig 

■ 3% of the CIF within Eastern Europe 

■ 21 % of the CiF within US 
- a % of the CiF within AUS 

Credit Suisse 
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confidential 


Allocation of Assets 



Total AUM CHF 302‘369 m for 9>e whole BA whernof AUM 7'249 m 
«• 1.5 % m Risk Countries resp. fecial CoiinlTies 



■ 51 % of AUM booked within RC 3 

■ 26 % of AUM booked within RC 1 and RC 2 

■ 1% of AUM booked within Hong Kong 

■ 1 % of AUM booked within Eastern Europe 

■ 19 % of AUM booked within US 

■ 2 % of AUM booked within AUS 

Source: Risk Cou.niry Repon. as of Novembar 16, 2006 

Pmdun.d by: S0A8 27 
Pats; Maref 3P, 500?, Slide 7 
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confidential 

Risk Country Development 2003 - 2006 (1/2) 

CiF and AUM over the iasl years 

GIF AUM 



02003 
B2004 
□ 2005 
□2006 



Number o1 ClF within RC 1 , RC 2 decreased slightly 
in 2006 after an increase in the previous years 
Number of CIF within RC 3 decreased by 
7 % in 2006 

Number of CIF within EE {+ 7%) arid HK {+10 %) 
increased slightly in 2006 

Number of CiF within US decreased in 2006 for the 
third time 



■ AUM significantly increased within 

RC1 (31 %) and US (21 %) in 2006 after further 
increases in the previous years 

• AUM slightly decreased within RC 2 (-4 %), RC 3 
(-13 %) and HK (-12 %) in 2006 after increases in 
the previous years. 

• AUM almost unchanged within EE in 2006 



Credit Suisse 


Swjtcw; Rak Cojntry Report, 89 ot fvcvembBf 16. 2006 

erpdjcort t>)<: 80AS !2 
OUe: March 30, 2007, Sl<9< 6 
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confidential 

Risk Country Development 2003 - 2006 (2/2) 

Average AUM per CIF over the last years 

Average AUM per CIF 


4‘50O’00D 
4'OOD'OOO 
3'500'000 
3‘DOO'OOO 
P'SOO'OOO 
2^0C'000 

rsoo'Doo 
rooo'ooo 

50C‘'000 
0 

RCI nG2 aC3 l-K US AUS 



t3 20K3 
B?004 
□ 2005 
02006 



■ Further increase of Average AUM per CIF within RC 1 , RC 2 and US after considerable 
increases in the previous j'ears 

“ Slight decrease within RC 3 and EE after a substantial increase in 2005 

■ Significant decrease of Average AUM wittiin HK after high increase in the previous years 


Credit Suisse 


Source: Country Rsporl, ns ot November 16, S006 

•’reduced by; SOA3 2! 
0 k«: Msrcb 30. 2007, Stee fi 
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Special Desks - overview *) 


s-.jtju'::!; Cosk 

Area 

leadi:T.',.h-"¥AT£?5&i 

ScBoe.:.' 

! - '‘j C r 

te's} 

SiOA5 

NfeJasi SchsontKsn 

RC 1 -3. US crfizOT, HK, Easle.m Europe .Austraiia 

LATAM Dssk 

SALN5 

Markus Wdder 

OHead NcBtiAmsd:^ 

liATAM-KuncI^ m# RC1-3 

Thomas Schornrlein 

SiDOAl 


Ma-'ket fetaa (FK2 3) 

ZHMpon 

SiODSI 

vm Kessief 

RC2-3. UScScen.HK 

Asia Oifsbore CH 

SVVZ 

Rudolf Eschef 

RC '-3 inifie market responsibilTy of SW7 (.Asia cfisboro) 

WiSdig Easl. EgvT-l Greacs, Turlrey 

SIHG 

Thomas GrsSer 

RC 1-3 inlhe mad>et fesponsi'jilih- or SHG ()v1E. Egyp", 
Greece, Tutk^) 

M,adBE.a,Egyp,Gn»„,-M.., 

S!H2 

Remo Maurer 

RC 1 -3 in the maAsCi rosponsiCHiiby of SIHZ (frVE, Egypt 
Greece, Turkey) 

MG Russia, !.i»;taina. Cenlr,^ .Asia 

SlO-R 

M. Vi^vfc 

RC 1-3 inttie mari-et fsspo.nsibsty oi SIOR (Russia, 

EasUtrrs Earope. Ccntrel Asia) 


Approved specif desks zs per Navember 18. 2008 


Credit Suisse 


SoufC*; Risk Country Hepon. ss of November 16, 2006 

by: S0A9 2! 
0»i«r Mt'cs. 30, 2007, Si^de 10 
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Credit Suiss^ 


Cojotfj Report, . 


November 16, S006 


Prsdjtaa tiy; SOAB 2U 
Cuts: Msrc-' SO, 2007, Si'tle 1 1 
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confidentia! 

Country Desks - Market Purity RC 1 


Extract only 



■ Many not approved cases regarding Russia, Philippines and Indonesia. 

■ The market purity is stiii insufficient for some countries. 

■ Stiii room for improvement e.g. regarding Russia, Libya, Indonesia and Iran (Sensitive Country; 
centralizing ongoing). 


CreditSuisse 


Soiscs: Risk Ccu«'<iy Repoil, as s’ Ncwembs' 16, 2006 

'y>r«i‘.KJ)d In’ SOAS as 
Oai*; Mfc'cfiM, aoOr.SWe 12 
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confidential 

Country Desks - Market Purity RC 2 


Extract only 




■ The market purity of ClFs is still insufficient for some countries. 

■ Still room for improvement regarding Turkey. Venezuela, Egypt, Thailand, Kenya. Bulgaria and Ecuador, 


CREDiT Suisse 


Source; Risk Cwjnfry Refsirt, as ot Novetrdjer 16, 2006 

by. SOAS 22 
Osis; Mi'eti 30, 2007, Sl(c» 13 
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Country Desks - Market Purity RC 3 confidentiat 


Extract only 





• k 1 • • f 

Mil 
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'WaiOto'; 
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Ailicg 

Sahamjis 

^ i i i 'i 

eebs«6tr£4s jsssses^ 4S.?% rsa ' 

s'9sr93r476 sy73saaf73 Tisfs, rarsTC'asr uiTaj-tis aiaasFssj !K>'asf43e 

«'BS0S1?*83 ^9■l^88fT71 80.5% ZSVixyK tWJSUTlS 362T!3y672 IlfTMISSS 

TkSS’ZOTSO 610% 237n(»161 JSCbsrSM STS-SSriJW iZ’lSWK 

ZZI3T)S?%1# STSWieSS 43.e6 SSS’CJSTSS 336 067443 2W5&r91! iTnWSZT”') 

zotfSTri* i'6*n9i'290 62.7% T^jsrT/s jorasrrTt eniErKir iouwTra 

i‘M /Dam rrrer3B)'S6i 6*.?% 6Si7e49s RS-fiTTTia ritirtss ?S55572S 

17e?233’135 I'SKTIM 0.1% 64T4C01T «r37?T21 SS'SSnaZ 

lOll'BTWJS 57747S59 1.9% SOI 14SU32 SSirj'rTJI T1-5S03<3 





■ A large number of reiationsbip openings are taking place without prior approval of the Market Desk. 


■ Many not approved cases regarding israei, Brazil, Soutft Africa, India and Argentina. 

■ Panama, Bahamas: Many offshore-co.mp^ies are not flagged correctly and can therefore not be 
recognized as such. 

■ Still a large variation in market purity. 

■ Generally substantial room for improvement. 


Credit Swss^ 


Solves: Risk Cojrrtry Report, as ot N(>>ember 16, 2006 

PrtdMM tY. SOAS 22 
0*ie; Marc.-. SO, 2007, SiibB 14 
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confidential 

Country Desks - Market Purity HK, US and Australia 



• ofClF 



■ 

• 


S(>wlsl 

:*pprev>l 

Cic^iSert 



MCodfiVv 

Oaak 

■ 7 ' 



B'SSS^I'aWi 2'eSS'S95121 saist r747-BS7S15 2983-143077 r3104W267') 

ATWneSWS ATOI’aASTO B5.S% 155'723’S33 JSiySG-XS 136S5ST79 

IBTffBWeS? 543-295^ SO «•* 20T73B'870 227728 284 lOO HO'ISO ") 


15 tasBS wilh AUM 23 min SIDP 


■ US - Market pvirity is stilt insufficient with regard to the business risk involved 

■ HK - Market purity in AuM is good, number of CIF‘s couid be further improved 

■ AUS - Market purify is insufficient {CIF's and AuM) with regard to the business risk involved 


■ Project W9 regarding centralization of US-clients within CS Private-Advisors ongoing. 


Credit Suisse 


Swfce: Risk Cojotry Repon. «* oi Novembsr 15, 2006 

Prod.Kiod by; SDAS 22 
Dalr Mt'cS 30, 2007, SiidsIS 
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confidential 

CIFs booked outside Country Desk 


Detail per BA - Total of relationships of type RC1-3, EE, HK, US and AUS outside County Desk 



■ in all BAs the number of not approved CiFs > 90 days outstanding is high (total 2‘0S9 CIFs whereof 
T084C!Fs>90 days). 

■ Many not approved CIFs within EMEA (1'194) and PBB (648). 

■ Most clients with special approval within SiOAB (Mixed internationa! affluent clients). 

■ Only 20 unapproved cases due the fact that countries became a new “more severe^ RC-category 
(10 cases Trinidad & Tobago; 1 Fiji; 1 Benin; 7 Sri Lanka; 2 Suriname). 



Sourcs: Rsk Cot;r>Sry Report, as of Nove.Tibs' 16, 2006 

' ProdcjwsI tiy; SOAB 22 
0a>»: MfWSO, 7007, Slide IS 
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New openings 2006 outside country desk 


confidential 



tn general the number of not-approved new openings is stiii too large, especially within EWEA and PBB CH; 
41 % of ai! opened CIFs outside country desk have no approval! 

Most special approvals within EMEA are in SiOA 5 (Mixed inti, affluent clients) and in 
SIDD 31 (Zurich-Airport). 

ROT cannot avoid the opening of not approved new RC-relationships outside country desk. 


Credit Suiss^ 


Source: Ksk Coyittry Reoon, as of Kovcm^r 1 6, 2006 

P-nd.rrJKl tiy: SOAS 22 
Data: 30, 2C07, 51«a 17 
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confidential 

CIFs that were not centralized after a RM change 
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- Misrsaf i38 OFs iviPi ALIM 2'370'55ST350 
tfi SICP flAveaiTwnt fBiWM LHNW! EMEAJ 
• SIDP has a steSal apora>^5 Icr 2005 arj fcr 2007 
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■ The number of RC 3-CiFs not centralized after a RM change is still too large. 

■ RM changes do not trigger an automatic handover to the country desk. Neither Host nor CUBA (-> tool for 
RM- and BU-changes) can technically avoid RM changes of not approved CIFs to RMs outside country desk. 

■ Policy does not require a new approval after a RM change for RC 1, 2, EE, HK, US, AUS. 


Credit Suisse 


Soisce; Risk Country Reooil . as of hiovetnbe' 1 5. 2006 

Pro6‘..h!»d b>: SCAB 2! 
D*t»: MfcH 30. 2007, SSide 18 
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APPENDIX 


confidential 


Genera! statement 

Direct comparison to 2005 mostly not possible due to changes in the organization (OneBank) 


Database 

■ Data status as of 16.1 1.2006 

■ Only clients booked within Swiss Booking !T Platform 

■ Based on Host, FrontNet, and Infolock 

■ Data of Beneficial Owners (BO) based on KYC, Infolock and C101 (Host) 

■ Domiciliary companies selected by segment code PT and/or flag ‘32’ and/or ClOl (Host) 

■ Domiciliary companies (if correctly flagged) will only be considered as a RC relationship if the BO 
has a Domicile within a RC or a special coun^ 

■ in case a GIF has several BOs with different domidles we counted the CiFs according to the 
following ’ranking*; 

1) US 

2) Eastern Europe 

3) Australia 

4) RC 1 

5) RC 2 

6) RC3 

7) Hong Kong 


Credit Suisse 


PrBtiix-fld by. SCAB JJ 
D*le: Mfc'CTM, 18 
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Credit Suisse ”" 


coitfoensal 


US Project - STC #1 

Zlirich, August 19 2006 


Executive Summary 

■ UBS (and to a lessor extent LGT) face severe challenges around 
their US offshore business culminating in Senate hearings and the 
announcement to close the US offshore business 

* CS has staved o ut o f headlines, .^d with. good reason 

■ However, with further potential tightening of Ql rules a full review of 
the US Inti, business is required 

- Ensuring continued compliance 

~~ DiSiainq on future busings' model ~fwlSat7r ' 

— Implementing the chosen direction 
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Decisions required from STC 

• Short-term measures 

- AlenLC-00014 q 

— Way forward with existing 'structures’ Q 

~ Way forward with new ‘structure’ Q 

■ Agreement on 

- Project objectives [J 

” Project scope Q 

— Governance Q 

— Timeline L] 


CrIDITSUISSE^ STTHC-ayCQNFIPmTIAl, 

Agenda 


• Situation and related issues 
«*■— US tntl. PB market 
— Credit Suisse 


• Project objectives, scope & organization 
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Summary of external events related to PB US Inti, market 



Credit Suisse 


STRICTEY CONriDCNIlAL 


Qualified Intermediary system 



" USf levies « 30%^ »Ti tfihofdif>Q mu on tgnari types cf US-sowrceincoina (e.g. inw«t and dhiciends) jaid to 
rftfi-US rfirinkintt (NRA wt^tholding tsi) 

* Foreign bcneficia] owrwrs fwve lo He a Form W-6BEN wilth Ihe v>4tfr<aelding agent ts conTrm hit fcvgion gtatug j 

* US-aeurea jnenfrit payments ifiarte to US roeitMents ere not stgrtett to WTlhSalding hut havetp he reported to | 

theUS laiautSoriiy Ctj^reportine) | 

■ US r«C 4 »erTte fave tC fife s Form W-fl with the withtolding agent to wnfirtn tie US asms j 

* Only when the reOQftria is not oossa^. backi 


*-NooUS Hnenciet inetiartiotre-eoedudee- atendafd a^f fte m enl with th e li5-tKrauthontrs'tiftS):'SrBni8CtB'Olt' ' 
US wilfihoiding agon wfthcermn exceptions 

■ Ql'a obligationa: 

- Idartifctlien tndeeatntiaibncif efcnM 

- NonUS-Ptana : £aM« appasuon ol the cenM •Ahheliiq rsee tra repenPig 

- ta Paraona - Cckct Fema W-9 i«d •nejra tCM lapoileie CT fX Fona W-C'e rol pvrded) htl m US scxiTUa oS fsld 

■ (mpcnanttnatlers: 
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What went wrong at LGT 


Background 


• Press and lax authorities strongly pdnt out tax abuseTevaaion possibiiibes via 'tax haven 
banks and off-shore vehicles' 

Events 

& 

Escalation 
<02. • D6.200S) 


■ LGT empdoyee hands over to lax authorities -I2k pages of confWerrtJai data (Feb OT) 

- Dst&ot al least 7 US lBiipajf«r«cootatl»atitM>ing«Hasiva stFuctuTBs Wdscicsad 

■ Several countries clairn information A take legal action (e.g. Mr. Zumwinkel, GER} 

- C<r#ront«d cArta part^ coopetaliog with art vokjntarly oanvno forwsKl 

- LOT 91041 frivtinB its cocpvttion tnead on UctffsdsUijn Mcrooy laws 

* Permanent US Senate 'Subcommittee on Investigations' releases full report on 
LQTAJBS cases including recommendatiorts (Ji^y 08} 

Results 1 

1 

i 

■ LGT accused oh 

— Hciping dentc to avoid docbsura to IRS «a atuai^ saucmrvs <e.g. crfalnare ctvnpenbs, tnjstj) 

— Hewing w *cov«r t 4 >‘ Bscke ot abni fandc via 'stvcluras' 

— l-feSng oxws and/a omcwnhp trom ocunalnlairM/a adBiv » 

— fcrbry in US t siaowtnrB (LCT Uditanatnin - Mar: Rich - US/Pansm) 


Hmm ^ rAtandUA Tu rvpan frithiniiil^iirniniirtai nil >i^iii|ji^ mi) jimi i~-‘tniiii: fngmt, 

'X ■ 

CREDflSUiSSE xSTr^»CTLYCONFlt>EWnAL 


What went wrong at UBS 


Background 

■ UBS vvrih extensive US PB domestic presence strsf^thsned after Paine Weber's 
acquisition in 2000 (26 subskfiari&s, several broker/dealer/ advisor licenses) 

■ US-licersed advisor (Swiss Financial Advisors • SFA) formed in GH to service US cHenls 
from CH (2003) 


* After ax-UBS client Olenicofl reaches selOament with ff^S,ex-UBS »mpbyee{Bir1cenfakf} 
provides documentation A teslintony about UBS'e US oftchore banking practices (2007) 

* UBS 8nnour>ces decision to ezH US PB Iritt. market due to 'strategic reaserrs' (Nov’ 2007} 

A 

Escalation 

(2007-2009) 

* UBSTeleasas a OS travel ban (Rbv' 2007) 

■ Birkerrfekd pleads gui% In tesdmeny regarding tax evasion support (June 2009) 

■ U3S head P6 Americ-sa (Liechti) hM by US authorities as 'materia) witness' 

(Apr' to Aug' 2009} 

■ IRS is granted a 'John Doe' summons against UBS to disdose (rthent) 

* UBS (Mr. Branson) announces toe full exit from offehore bartking fcr US residents (Jul' 

Results 

■ UBS accused of hraakina Ql anniBinnnts bv 

~ OpanirQunOBdarvdBXOurmiorUScfianistDaweicrccjObxstaxevagiciri) 

— Tar^Gng U5 dien& onshore {daspibs SEC lastrictiore r«eantrq leirka S coSowiivi) 

* UBS under strong survsiilance from DOJ and IRS induding ongoing trials 

■ UBS under SEC irrvestigatiDn of actirvg without ticonsD (advice & soTioilation) 

■ Additional; Accusations related to (M gh?ft*?r prp^fl/rt5 


^V~!^ fS i i Ml M iwii irf)wt'r< rr i h iiifal *>rt r» rtni^ ^ i T iii i i rifi . ITi* M > i ml fT a^ipim HwMfc r 
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Summary US Senate subcommittee report 


IBB 

* Press and historic background on U.S. tax abuse investigattons 

■ FVofiles of LGT & UBS and detailed case history of account structuring 

* Main fndinga regarding abusive methods & recommendation for US Senate actions 



m 

Wm 

■ Bank secrecy seen as 'doak' over misconduct 

■ LGT & UBS (and other tax haven institutions) accused of 

- Applying bank practices to feetttste tax evasion 

- Maintaining undeclared U.S. dients accounts with bitiions of USD 

- Proactrvety assisting the avoidance of Ql reporting 


Recorrnnen-^ 

dations i 

rtii US SoTiW i 



Credit Suisse^ 


I Ptrfmftwg Ml >ii« roti gatoni>l; gyfct 


STRCTLY CONFIDENTIAL 


SFBC request and meeting outcome (Aug 1 4, 2008) 
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Brinf summary of rosuRs by Romeo Cenitti 
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'Bottom-line' from external assessment 
■ Issues from a US point of view 

— Combating US tax evasion by transferring rasfJonsitHiify to financial institutions 

* Strengthening of Qi program 

■ Attributing prasumprfion of control of ‘structures' to U.S. taxpayers 

• Applyirg strong penalties {e.g. fines, throat of QI agroenent termination) 

— Foreign bank secrecy laws (competitive advantage) resp. offshore finandai canters 


• Main points of concerns for international banks 

— Pressure on PB offshore business model 

» Customer reactions (s.g. seff-mdicsrTrents) 

» Employee reactions (e.g. tejeni attraction, motivation, attrition, employer 'blackmailing') 

— Spill-over effects/set precederrce for other markets (o.g. GER, UK, Australia) 


ScuTEes: orc«ft ivdiuea 

CRTDITSUISSE^ 5TRICUY confidential 


Agenda 


■ Situation and related issues 
— US Inti. PB marf^et 
— Credjt Suisse 

• Project objectives, scope & organization 
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Recap; Set-up evolution of PB US Inti, business 



-I's^'UpevQluiioR 

1 — ^ u.| 





Sudd up pon) of coniaci within tfw C5P6 
frandiisa 

Houston &nd Mi«mi focueed on LatAra 
marfttfs 

Now York feeuMd ort the US market 
(f Rep.) 


CSPA utabiishod in 2001 (o provide 
edviscoi and brokers^e eerviees to US 


R«no<v d aJI ROe and parlisulefly the 
senmr^ model through the RO 
Ambassador? 

FED Audrt in 2003 


US frcehom bmnch/agcnc/ sysiern dosed in 
the US; busrress sold ts RSC 
ftOs set'up os point el contact 
Cleang of the Houeten RO in 2005 ") 
Downstting of the Miam RO at 2005 *) 


CSPA stadeo' with he head oiHca in Zurich 
Openrg of the CSPA Hew York office in 
2002: oJoeure in 2003 
l^ienmg of the CSPA Miami offic* in 20O<; 
doajra In Juite 200& 

Hotsten RO had 4 pooide; elafl wee ahrfced 
from the RO to CSPAti 200S: CSPA ckwed 
Hoiedon in April 2006 
7 people from Miemi RO ehified to CSPA m 
2006; Miami RO curretfljy hac iRep. 
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US securities law: Clear rules regarding "Do's & Don'ts" 
for PB US Inti, market (P-00025) 


Summary 


Governance o( CS bank relatiDn^ups with US Parsons, US Taxpayers & 
US/Kon-US EAMs {IS securities law Issues only) 



GENERM. 


PRODUCT VIEW 

Do’s 

& 

Don'ts 


General Rule on Communications 

—No communications into/ficm the US to 
prowida tnv&sintertf adwce Or 
soBcrtefion 

U^. travel restrictions, incU 

- US cros£-border training completed 

“Travel aporo^md (SALN) 

“Visat of sibling clients only i initieled by ths 
cTiont Of»d for sooini ratiini rwilv 

- Vts^ of tyospecttva cTienls not pennttad 

US EAMs and Norv-US EAMs 

— Restrictive rules on EAMs (US and non-US) 

— A!l non-US EAMs mustsigrt spedo.' 
agrearrterrt arvj comply wdh rites tn prevent 
trtggertr>g licanees tor Bank 

—US EAMs: ^jprova! by L.CO required 


Qi tax restrtcQonfi/US Taxpayers 
— Rafar RMs to USWHT webarte/Swisa Tai 
Dtscrertkinary marrdates/US Persons 
— ArranDemBnls & contact only outside US, 
wSh rrSained mail or non-US address 
Safekeeping &ccounts/US Persons 

-■Unsoircited 'aeojlion only' accounts only, in 
CMnpJance wfdi Gsoer^ Rule 

Cash/savtngs/currentaccounts 

peimitted 

Lombard loans restrlcrted 

Product restricUons/US Persons srxl 

US Taxpayers: 

— Informatbn provided regardir>gappSoaWe 
sales rasSrictions (Host W40/VDPRj 


Implemoft- 

tation 


Redacted 


CreditSuisse^ strictly confidential 


Actions taken in the past to ensure full adherence to 
regulatory requirements 


Pro tec t 

obtcctivee 


Compliance 

objectives 


RC 1+2 ' 

U«m«t purky wftvv tt j 

k USA ‘OldCO’ 

r MvrWputeweweS 

y W9 Project 

FbScyCM5025 

Po6cy PC0025 

■ Ensura eomptianee with 00036 6 Ql ObUgstons 

■ Ensure efheierTt audits 

' Ensure oompriance wkh 

P-00025 Ji U5 regulations 

■ Aaitee ctMT rnarkm wew a 

eenaenme know+ow 

• Fia«iereanc»r(neiena<U$etent» 

RB CoC (2H»6Q (kVo- CSPA 

• ktendV all W9 disnts (930 CFs, 
AuM 1.0 tm) 

1 r * n 1 



« Seeps 3-OM CFv: AOtS-Stm: 
TOIsem 

• Ttuvie: reaiA in CS: ZteO CFic 
AiAlieii\:rCH!4<n(«pe».».e9) < 

• VerincMET et easeit; Oos 
‘ Tianaler «l idetMed dani CFt 

• Neo opesiro* enly el OoC 

• Ait,iusiiwiir d UI3 mnUv (V 

clients to CSPA IFB USAifo 
Mambro for Irrt' Locatiore! 

• imptemant (T dkanget to prsvartl 
new W9 acoauni oponlnos 

ttOCFs: «eM ttom: TO) t-Bm 





• Majority of cassa solved and al 

■ Precee prccsss from 'RM tU' to RM new' deftied 

* Overall -40% o< identified asseia adietsted to MGs 

* Eueptkin appnovals according to DO02S handled 

■ RerrsJning issues (atcsptiore & 
portiolio bbcking) taken over by 
CoC (SOAB S) 
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CreditSuisse^ 


STOCUy CONFDENTIAL 


Short-term measures 


W««kty ta^crcs and SAL meetings 


Data gathering (e.g . stnjctures) 

Ql analysis regarding formalifes 
SF8C request 

■...Detailedaoatysis — 

Pdicy Wert {».O7.O0) 

■ Ongoing monrtohng and assessmeid ot QI, legal and pcJKical developments 
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Policy Alert {LC-00014): Summary 


Rationale ^ 

Redacted 

Key points i 

1- Bummilaf iha! sHnow ulltiyiitfip* wWi US iMi«leala,U3 Wiai tooppnMd. iTpened. monitured br aariinlM US 

Cartenol Ccmpadnn (SALN); i>ewS*LHtJiu iJ«ti~«nCT ei])H<d«d lo 'US P«mri' ncn-US CaMs 

2. No r»«w futiinMhipn inr tig TMrti»ibJ.I5 [Win* »»Bi M*nTTi^ fiwi UBSAOT LcKentiect; 

• US RaBdantt/Porwoi who pitnU* W<a fami (fcu mua b« co^si wKh C^A or P9 USA] 

- No oC«K mw retssoruTips to fco inct fKW-US Bwiciamt wlhUS P«nonAJS tuiur*' wirtwi irearw^ c/P>{K02S 

3- SnSKS-Bislianbisa 

> TraiMterectf eMh/UHIs^BRunfc* htmUBSA.GTU:h(an9M^«n*i«i^.llS leaidoM/PefKio iithCS ma 

prtAiUod isioear C5PA v USA) -i btooci) of dii) rule aJI 1^ lo dangwij u ^ posatAa dijorptnuy mnsuret 

btktiaaiijswjilaa 

* FtA compfar>oe with P-00025 ttrequirvdvl at Mlh US Pmcn^jS Taipayor^ 

■ Riefi gndv P-00Q25 aM AM LO-OODIAAtao ap^^nonAJS <teiioK*fy ocirpaotAfi, noo-US trvdt& fons^Klieo* ant5o(twr 
new US Btruoruroa w3ha US Porae^VUS Taapayv vrSiin noanir^ of P>p002S 

■ Under P-OOD25, oiierf-T»liledla]ttf loUS b orfy penebeJNe In ^vyJrMeO otmrWn» o/ij ent^erl lo oc^nplxice w-rn 

P-00226, lOr^rQ ore of GTMI Tmel Kieneoarwt tboi, beinlng. ln»et upmef .-nuie; head ISAIN], etc. 


Redacted 

i 


Redacted 


CREDITSUISSE^ STRICTl.YCONFIDa<TIAL 


Policy Alert (LC-00014); Action items ; , 

'' jPe cfeiOM of STC ) 

Redacted 
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US Inti, business can be segmented along 3 different 
relevant customer groups 


|inaMoi;ii 1 1 iMMdiM 1 [ L^ai 

j irdirlduri j I Mlvidul j j Leas! | 

Ltgal 1 j Utgal | 

DotBkSo 1 US 11 Koivus II us 

j US j| MaMtS il US 1 

Non-US 1 1 Non-US 

Naiion^itjf | *■ 1 1 US’! 1 1 

1 " 11 "" II - 1 



ASSgdomkdJe 

DtJfniOon (latnewj\ 'USPmon' 

Redacted 

! -USPam' {| 'Non us P4r«an> 

UStax status j Tupsrrw 

1 TanpaiW 1 

NonTaxpsrer 

BO-O^ktlUon 
(Form 'A')^ 

'US Peraon' | 


USsecarities 



Yos 

L «“ 



Safekeeptng a/e 

US 

j j Non-US 

1 N<M-US 

{! 1 

Non-US 1 

OS Tat form 

W-. 

!l 

1 tm 

j{ ws-eeMt/PEt 1 


USWHT 

Ho 

_ll . 

1 »" 

Zll 1 

Customer 

Sroop: 


mm 

Mmam 


!|IK±JC1«U5 gnonccd ^DU*n dioUS end US naWenti (>ie3()>|r«h3) owns iterasisK n'Fan' A' na 

nbB^jaXT^ uncte'US S) Noi inks ItS wKh *US fwKiA' bvttliiiil own*; A4S: AJwji A ScpftetuOA: VErtterctdveiiiJuvi^; 06: DocuRenarycvi^nca 

Sourcz: Uaml misivim. MC 


Credit Suisse’ 


SIRIGT1-Y GONFIDEWT1AL 


US Inti, business can be segmented along 3 different 
relevant customer groups (1/2) 



1) kidAtalJSa'MnunJMdui IhtljE trriUS>TCil<f«m'<rt*>i*pkal|in>MOkt>ia3d»r«<: 3l B«nofcM<>wi>ft.'rAcrmdA» wdlMt » fem >.' nm 

oMigsiMy unda US -sgOwra; M& A4>iM AScfckBon: VE: VcnsMsatUBinq: DE; 

Sowr^ Ljjel AT<u Aapart i aa*; inQsiv intentcwa 
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US Inti, business can be segmented along 3 different 
relevant customer groups (2/2) 



CreditSuisse 


X 


STRICUY CQNRDENTIAL 


mim 




Structures - The way forward (to be presented by F. Muller) 
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'Bottom line' of CS situation around PB UB Inti, market 
• CS with relatively small exposure to US Inti, market 
■ Bottom line - SEC 

Redacted 


* Bottom line - Tax 

- 'Structures' (offshore entities} 

— Form 'A' 

It hctvdmstxS 'EifvTiurec* indMcimmo {n«igirv rrf iSSbpi Its 'sm>cxirar; pOC/KXjsCSGrD^k/CSon^ 

Credit Suisse^ strictty comfidential 

Agenda 


■ Situation and related issues 

— US inti. PB market 
— Credit Suisse 

■ Project objectives, scope & organization 


Confidential Treatment Requested by Credit Suisse 


CS-SEN-D04263D2 




484 


Project objectives 


Concept 

phase 

(Q3 08) 

■ Fn.«5ijrfi oontinuftH compliance with aoplicabie US laws 
regulations and policies Ongoing 

■ Fvaliiatp anri rlRciHe on appropriate business mode! 
around PB US Inti, business ^ STC2 

business model going forward STC 3 

STC's decision -:^ SrC4 

■ implement required oraanizational chanqes 

Implemen- 

tation 

phase 

fQ4 08-or^ing) 


CreditSuisse^ stwcuycomfipentwl 


Project scope 



E 

Scope 2008 

c 

Scope 2009+- 


■ All 'US Persons' under both • Non-US domiciled US greencard 

securfti'BS and tac taw defrtions’^ holders and other exceptions 

Client • All non-US domiciled companies. 

"view imsig', foandationsorother 

’structures' with US Person on 
Form A or in position of control 


1 

Booking 

center 

■ All 'US clients' booked at SBIP 
(Switzerland) 

• US Inti- clients booked in other CS 
booking centers (e.g. Singapore) 


view 

1 ■ All Ciariden Leu US clients*^ 


1) VSPVwriinmrSECkm |WS buf ima*) ilrtti^ OMnSnd nOCSPX In (ind<Cceoipr«^El.'*l tmolbni ta9n(tl1sVi9 sAnnKU 

3}C3on^Ln icqiw^lp nry'OU> paiMptitKsi. 

Sources: MafaffWneaibSer W ^a 
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Project organization - Concept phase 



Credit Suisse 


X 


STRICTLY CONFIDENTIAL 


Next steps and open questions 
Next steps: 

• Ongoing implementation of Short Term Measures 

• Implementation of today's STC decisions 
■ Preparation of 2"'* STC 

Main topic: Evaluation of ahernaiive business models 
-- Proposed meeting date: End of week 37/mid September (3-w&ek meeting trequsncy) 


Onen Questions; _ 

• Inclusion of experts in STC? 

■ PBMC (Aug 26) , BoD (Sept 5), Audit Committee BoD 

- Preparation of presentations? 
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Appendix 


CREDITSUISSE^ STraCTLYCONFIDENTIAl, 

Decisions required from STC 

■ Short-term measureg 

~ Alert LC-000 14 q 

- Way forward wfth existing 'structures' Q 

.,,...,.-....Way...forward.wilh j^ew ‘structures* Q 

■ Agreement on 

— Project objectives Q 

— Project scope Q 

- Governajice □ 

- Timeline Q 
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Overview of US [ntl. business at CS 
- US Person under US tax law’! 


■ AuM (05-07; CHF bn): 

- 9,4; 10.1; 11.0 (CAGR 05-07: 8%) 

■ Revenues’’! (05-07; CHF mn) : 

- 107; 112; 122 (CAGR: 7%) 

■ NNA”! (05-07; CHF mn) 

- 540; r378; 413 (% AuM 08: 14%; % AuM 07: 4%) 

■ CIFs (05-07; #) 

- Jndivfctak 23'727; 22'601; 22'Ba6 (CAGR 054)7: -1%) 

- Lepal enlilies'l: 016; 1'04a; 1'346 (CAGR 054)7: 28%) 


■ Operating mixlel 

— ~1/3 of business managed centrally (20 RM’s located in ZH/GE)^l 

•- -2/3 of business managed decenlrally (428 RMs tocated in CH, EMEA, Singapore, 


laaAq b d-iiree* in PSL MnWu rto (conniaBon nipanxA [an) B bcAw M in kn <«ow>kI nn M mjjnua oM -* tn 1 ci>al f^rn n. liiOS niTi — <■— -i 
cair(Bjxi]it}i-3)VVia»ui<>>nriM^ CuOaSyRSAi^ AM> Mrvc^>&US Mi uKnmm 
Souro US: 30 nnn^Wn 


Credit Suisse " 


STRICUY CQNFIDENTiAL 


Siifc33 


US Inti, business activities spread-out across whole 
organization - US Person under US tax law’l 




CiFs <#)» 






IndlvtCoals 

1 S. i 

Tot«l 

fora^ 

jfCWfyuiV* 



iPB /^ericas 

2'551 

S2 

2‘W3 

in 

35 

6G/22 [ 



357 

34 

401 

0.6 

2 

5/6 1 


P4B8 CH 

S'009 

771 

6760 

1.8 

32 

993/44 1 

a 

PBEMEA 

10'283 

26S- 

10‘5S2' 

■ 2:2 

36 

^/fs 1 

CO 


9'345 

9T 

9‘436 

1.7 

17 

169/5^ H 


P8 Aaie 

B4 


90 

0.1 

1 

36/0 ■ 


PBI&SPS 

539 

35 

574 

0.7 

7 

57/3 ■ 


Other** 

1'191 

17 

1-208 

0.0 

1 

S/T 1 

; Other BCa^ 

N/A 

N/A 

337 

0.5 

4 

N/A 1 

: ClahdanLau 

i'66a 

?M 

1-990 

1.8 

22 

239/12 f 

1 Total 1 

[ 22'3t7 i t'430 1 24’084| 9.7 | 137 |VB66//(^7H 


ft *US frqri Ba pnn gB Binn. niiAirt n 9 risMjS 

•mfiM (‘tncftirnn') BvVi 'US ftraon' Km ptftpnOM) on rovi 
tH0S.4>RM>HB4^>ts1USkt uMDnwfMMiak 
BeiKi<^PSr«iakniQrfBA.BoeT7;T;V<dwMiQC».%ni. C»A«(ttQ. 
Bnh«»M,«n*yU8da»fc«ndann»:3p»=t:Mg;50*M'3OVA nJ> i ii 


-"pW um j nm' 


■>dO%cfCtFs, 
-80% erf AuM end 
revenues vrilbin 
SBIP 


.puiiiior cf 2)tiebdM % 


•lUSlanStiM'US^ 
etf 2k faekor ot 
n (n wfes): 31 Ivkn^ EAM btisraa; B! 

~ T< Unsait)i^ (Sknnwt/, {.K, pore*. 
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Non-US structures with 'US Person' on 'Form A' or 
as in position of control 



Fonnaj Ql 
documentation 
in order 
Neift steps to 
be bedded 


Swk:TTSG?S*OR 1 j-Tl.OaSOOS} 

Credit SuissE^ 


STRICTLY CONFaJENTTAL 
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Credit Suisse 


Project Tom - STC #5 


Zurich. December la'* 2008 


STRICTLV CONFIDENTIAL 

Decisions required from STC 

jpneklnniielSTel 

" Non-US entities 


- Way forward for unresolved Phase 1 cases 

□ 

- Agree on mandate for L&S 

□ 

- Agree on rules of documentation 

□ 

- Agree on process for Phase 11 

□ 


STRICTLY CONFIDENTIAL 

SldRil 


Permanent Subcommittee on Investigations 

EXHIBIT #17 
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Agenda 


“ fritfoduefiqhi:;;:- i : 

* Non-US entities 
“ Short-term measures 

■ Non-W9 clients 

■ Discussion and next steps 


Credit Suisse 


STRICTLY CONFIDENTIAL 


REDACTED 


Credit Suisse 


STRICTLY CONFIDENTIAL 
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Phase II - Onboarding of L&S Team 


4. STC decision: centralized approach Tor Phase II 

Jorg Wrtmer joins CS Legal (Jan 09): will lead central team 

LiS.have been mandated by Y/YP: 4 lasvyers as central team 


Ottboarding 
: process . m 

■ Three briefings held with LSS Team 
* Background, mandate & deliverables explained 
' Infrastructure is mostly arranged 


Deliverables ^ 

■ Dec. 2008: Analytical framework for judgment & decision of escalated cases 
• 1H 2009: Confirmed solution for all Phase II CIFs 

' Timeline ••• • J 

* Onboarding, training & instruction to be completed by Jan t4, 2009 


I w aoi 3ian ly ^an w, ivw, lo yoi. wnvraiiurim in 

1 Rules for: ^ 

documeritatiori^ 

■ L£S team to document decisicns on escalatsd cases 

0«e!«ltin of STC 

□ OK 

□ NMOK 


Contact 41 instruct RMs of Phase I! CIFs 

Clarify & decide escalated cases; instruct RMs 

Track all Phase 11 CIFs, report to Project Team via J. Witmer 


CkeditSuisse 


STRICTLY CONFIDEWTIAI 
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Agenda 

® Introduction 
“ Non-US entities 

■ Short-term measures 
• Non-W9 clients 

■ Discussion and next steps 


Credit Suisse 

STRICTLY CONFIDENTIAL . 1 

mm 


Short-term measures (excl. Non-W9 & Non US entities) j 


Actions 
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gan 


Monitoring of incoming assets from UBS & LGT in place 


Total vohims 

18 {Atert 2 ) > 





Securities 

•KATf^POMTSe 


Securities 


H 

noil 

m 


# 

a/c 

AuM 
(CHF mn) 

Transfer to GS /CL 

- to CS 

-to CL 



58 

27 

31 

9 

7 

2 


■ 

29 

20 

9 

S 

2 

5 

4 

1 



CreditSuiss^ 


STRICTLY CONFIDENTIAL 


Agenda 

■ Introduction 

• Non-US entities 

■ Short-term measures 

■ Non-W9 clients 

• Discussion and next steps 


Credit Suisse 


STRICTLY CONFIDENTIAL 
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Non W-9 centralization project 




• Centralization of CS 

Non W9 clients to 

US inti, desk (SALN) 

- US domicilsd cHenfs 

- SBiP bookina center 

" Increases aper^'onai & 
regulation control and 
adds simpdicity 

• Analyze centreJizatiort of 
other Non W9 clients 
— EAM business 
— Other booking centers 
— Non US dorracfed cltenls 
(e,a. CH domlciiedl 

'■ SimpbTles compliance to 
SEC regiiations 

■ Keeps options open & 
reduces lead time to 
adapt to regulatory 
changes 

CJariden Leu 


■ To be implemented 
throuph parallel proieci 




CREDiTSUlSSE 


STRICTLY CONFIOEWTIAL 


Quick Win Non W-9 (transfer SlOA 5 to SALN) 



' Quidc Win in progress and overall on track 


* 6 FTEs. 0'O46 CIF's wilh - BOO Mio CHF will be cenftalizBd as of January 5tfi, 2009 
' Desk head on board 

' 1:1 meeting with team members scheduled in December 2008 

* CIF transfer in preparation 

* So far no BRM issues 


' Transfer of 8’046 CIF's (Aum CHF 0.ebn] as per 05.01.2009 
' On-boarding team members 


Credit SuissE 


STRICTLY CONPIOENTTAL 
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4 STC; Roadmap Non W-9 centralization project (Phase I 


Sender 

module 


Receiver 

module 

(SALN 

responsibility) 


Dec 


ian 


Feb j Mar 


2Q 


3Q 


4Q 


[■ identify tK clients | U . ■ Cnwimunic^ to1ioamanaa9rs,^Ms/dientay 
[■ Prapare bBnatwp«aM-,^Y^ *lmpfenent cantrefctalion ' 

-^ridpo^ers® • .. , 

-rKieap’^aJtMpBan), . * 


flww5 
'tdanb^ recmier i 
’ Prepare con>aiW!f«»8t»> _ 

' Oefste excapdon hmdRr^ 


' Define ftrture bpeawee 
atrs^y 

' Adept btr^ness daxU 


AdafAte^rt- • - .- 

Adaiasyete«Bs(o.g. fT, Mbo. MIS) 


Itna managers/RMs/otisrit^^ 
•Saa^cuslomers , . A' 

Ad^budjfet ; t)\ 

'^ka^syststtra |e.^' if, Mbs, MIS) . 



rori3a:d2ab|n. 

r 


Go/No-Qo 

certtraliz^on 


Amendment! of 
CU agreement 
effective 


j Phase t - Preparation I 
i (inei. Quick-Win) | \ 


Phase I- lm|>Iementation 


CreditSuisse 


STRICTLY CONFlPgNTlAL 


Agenda 

■ Introduction 

■ Non-US entities 

“ Short-term measures 

■ Non-W9 clients 

■ Discussion and next steps 

% 

CreditSuisse stpjctey comeidential 
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mBi 

Discussion and next steps 
" Communication 
■ Varia 

— Team 
— Switzerland 

® Nejft STC end of January 2009 


CREDITSUISS^ strictly CONFIDENnAL 


Appendix I 

i 




Credit Suisse _sTRicTLY_c_oNf ipENTr_AL 
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Credit Suisse 

Update on Development of AuM and 
Accounts of U.S. Clients to the Senate 
Permanent Subcommittee on Investigations 

20 April 2012 


Confidential Treatment Requested 

Confidential Treatment Requested by Credit Suisse CS-SEN"0C1 89151 






Agenda 


Total Private Bank 


-- AuM and Accounts for U.S. Clients with AuM^CHF 250k 

- AuM and Accounts for U.S. Clients with AuM < CHF 250k 

North American Desk{SALN) 

- AuM and Accounts for U.S. Clients with AuM > CHF 250k 

- AuM and Accounts for U.S. Clients with AuM < CHF 250k 


Confidanllal TrtabnenI 


Slide 1 
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Total Private Bank: Development of AuM and Accounts 
for U.S. Clients with AuM > CHF 250k 


Categories 


. USdomicijed . 
natural persons 

LS citizen 

domicHsa in the US'-.:'-i. 
and US esidents' 

■ ■•■who'ars not USi-'"-" 


AuM In M CHF 


10, coo 

5,000 


r-- €&■ I 

3,463 

3,5SO 

3.394 

— 

3.572 ^ 2.500 

I j j i I ! I I 717 ^ 

1 



1 i 83S 

i 1 [—1 -2?! 11 


20C>5 2K« 2007 2008 ?0OS 2010 2011 


2005 2006 2007 2008 2003 2010 201 1 


: USnatronals 
: natural Arsons 
' Outside U.S.v,' 

, .dotriiciied abroad). > 


— — 


1,234 1.359 S46 823 


y 

686 617 


2005 2006 2007 2008 


2005 2005 2007 2C08 2009 2010 2011 


Non-US legal' , 
entities wrth US 
beneficial owner 

:{domiciiea and/or 
• li.'V rational) • ■ 


a 


n 


1-^7 .j_337 1357 


2005 2C06 2C07 2008 2009 2010 2011 

es y««' nu] in CHF: ClanSen Leu cnrj^M 


2005 2COS 2007 2008 2005 2010 2011 


TreatriMfll RcqueFtect 
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Total Private Bank; Development of AuM and Accounts 
for U.S. Clients with AuM < CHF 250k 


Categories AuM in M CHF Accounts 


US domiciled, 
natural persons 

(.Sc'r^ns 
. . 'domioiled in trie U5« 

• -and US lesitients ?• 

■ '..who are not US 

















1 000 







15,000 


1.4D7 






500 

0 

s?o 

i i 

I I 

SC2 

n 

479 

! 1 

475 

1 1 169 

I I ! 1 

95 

~1 

I 

3S 

7,500 



10.606 

n 

1 

D,19 

4,690 

n 





2005 

2006 

2Ce7 

2)08 20OB 

2010 

2011 


2005 

2006 

2007 

2008 

2003 

2010 

2011 

uUS:nationats 

1,000 







15,000 






tsy 




: natural person'^s 











n 





4^ 

5 063 

n 

• outside U.S. 

X lUSTj Zen'S 
- .'domiciled abroadj 

500 

0 

146 

r 

145 

r-'-j 

148 

153 150 

r— 1 1 — ! 

149 

~Y 

14B 

i ! 

7,500 

5,257 

n 

5,200 

n 

5,206 

f"] 

5,418 5,200 

n 1 1 

5,253 

I I 


20D5 

200S 

2007 

2008 2009 

2010 

2011 


20C6 


2007 

200S 

2003 

2010 

2011 

- Non-US iegal- 
entities with US 
beneficial owner 

' (oomici'ed ano^or -r 
•• •...-■national) 

1.0)0 




.. 



15,0CX) 

7,500 











25 

r 

7a 

53 

35 15 

11 

8 

492 

r 

682 

738 

785 

320 

284 

4^ 

238 


2«» 

200$ 

200? 

2003 2009 

zr.o 

2)11 


2005 

2006 

2007 

2038 2002 

2010 

2011 


Note; <UI t)gure« ate year ena In CHF: Oeaden leu ettiuded 

Confidential Treatment Iteduesled 
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Agenda 


Total Private Bank 

- AuM and Accounts for U.S. Clients with AmM>CHF 250k 

- AuM and Accounts for U.S. Clier^ts with AuM < CHF 250k 


North American Desk (SALN) 


- AuM and Accounts for U.S. Clientswith AuM> CHF 250k 

- AuM and Accounts far U.S. Clients with AuM < CHF 250k 
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North American Desk (SALN); Development of AuM and 
Accounts for U.S, Clients with AuM > CHF 250k 


Categories 


AuM in MCHF 


.1 US dcMniciled- 
. natural persons 

(US citcens - 
domiciled inihe^US;; 

wno are not US' 
c tizens) ' 


2,1?3 2,112 2,CM6 




r- 


200j 2006 2X57 2008 2009 2010 2011 


— — 


1.582 1 556 

n n 


2005 200S 2007 2'OCS 2009 2010 


- US nationals’ 
naturaCpers’ons . 

--outside U.S, 1,500 

V. . .1 (US Citizens! 
domiciled abroad) - ■ 




65 53 32 24 


2005 2006 200? 2008 


2005 20DS 2007 


Non^S IggaJ 
'entTlies wrtK US^ 
beneficiaj ow.h^r 

' .•.;(domicilecl snd/opv- 




2005 2006 2007 2008 2009 3010 2011 




2005 200S 2007 7008 2009 2010 2011 


Contldentlo) Tr»a(ni«M RoQuestid 
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North American Desk (SALN); Development of AuM and 
Accounts for U.S. Clients with AuM < CHF 250k 


Categories 


, - US domiciled : 
natural persons 

(JS ci'^erw 
domiciled in thetUS n 
•v;and USTesidentsT-f'" 
- vhoaifc^ot US 
cit rens) - ^ 


AuM in M CHF 




2005 2005 200? 




3,400 

I 

.DSO 



~l 

464 435 442 


781 ^ 


1 

! t r 1 i — 1 i “1 



4 


20CS 2005 2007 2033 2005* 231 


US riationals r 
.. natural persons 
outside u's. 

..{US 

■ Jr'dorniciled'abroadf^i 


2005 200S 2007 2008 2003'* 2010 


Non-US legah 
entitieswifh US . 
beneficial owTier 

(domiciieb anAor^' ; 
' natioW)'\f ” 


2(K!5 200$ 2007 2008 20(» 2010 2011 


3.400 

1,700 


2056 200e 2007 2008 2009 2010 2011 
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King 8c Sfai^ding 


King & Spalding l.LP 
1 185 Avenue ofihe Americas 
New York. New York ! 0036 
w'wu.kslaw.corn 


Andrew C. Hruska 

Direct Dial; (212) 556-2278 

ahru.ska$i)ksla\v.com 


August 13,2013 

VIA EMAIL & HAND DELIVERY CONFIDENTIAL TREATMENT REQUESTED 

Robert L. Roach, Esq. 

Allison F, Murphy, Esq. 

Permanent Subcommittee on Investigations 

Committee on Homeland Security and 

Governmental Affairs 

United States Senate 

SR-199 Russel! Senate Office Building 

Washington, D.C, 20510 

Re: C redit Suisse Group AG 

Dear Bob and Allison: 

On behalf of Credit Suisse Group AO (“CS” or "the Bank”). I write to thank you for 
taking the time to meet with us on July 3 1, 2013, to discuss the Bank’s compliance effort,s. 

Based on the breadth and depth of the presentation, we thought it would be worthwhile not only 
to reiterate some of the key points of our presentation, but also to highlight more broadly the 
Bank’s strategic focus on U.S. regulatory compliance, and its actions to ensure future compliance 
in any remaining U.S. cross-border business. 

It bears reiterating at the outset that compliance with U.S. regulatory requirements is a 
matter of the utmost importance to CS. Over the past decade, the Bank has undertaken extensive 
efforts to foster U.S. regulatory compliance, from the implementation of its U.S. Person Policy in 
2002, to its unprompted decisions to largely exit the U.S, resident cross-border business in 2009, 
its tightened compliance as to the U.S. national business in 2011, and its intent to implement a 
number of controls earlier than required by the Foreign Account Tax Compliance Act 
(“FATCA”), and with an enhanced diligence standard. The effectiveness of the Bank’s efforts is 
reflected in the extensive reduction of accounts with U.S. residents, and concomitant increase in 
accounts processed in the exit projects (i.e. closed or verified as tax-compliant). CS’s proactive 
steps to foster compliance with U.S. law - which began long before the investigation of UBS - 
have transformed the culture of the bank. Along with remediating past WTongdoing by certain 
bank employees — about which the Bank has been forthright with the Subcommittee - CS is 
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focusing on future compliance through early implementation of FATCA procedures as an 
integral part of the Bank’s move to enhanced compliance measures. In short, CS has and will 
continue to promote an industry-leading approach to U.S. regulatory compliance. 

A. Projects to Exit the U.S. Business and Foster Compliance with U.S. Regulations 

The following discusses the Bank’s early focus on cross-border regulatory compliance, 
its prompt response to the U.S. government’s investigation of UBS, and the extensive measures 
it has been taking to foster compliance within any remaining U.S. cross-border business. 

1. Early Focus on the U.S. Cross-Border Business 

CS’s compliance efforts have been ongoing for more than a decade. In 2002, the Bank 
first issued its U.S. person policy, which governed conduct with respect to account holders in the 
U.S. Beginning in 2006, the Bank reviewed the regulatory structures of the U.S. and over 80 
other countries, issued cross-border policy manuals, and tightened its U.S. person policy. In 
connection with this project, CS initiated a process to review and redefine the already-existing 
strict internal guidelines applicable to services for U.S. residents. This process culminated in, 
among other things, more exacting cross-border rules relating to business travel to the United 
States. 


2. Prompt Response to UBS Investigation and Review of U.S. Relationships 

When the investigation of UBS and LGT was reported in the media, certain Swiss banks 
tried to benefit financially by luring U.S. depositors who had been terminated from those banks. 
CS took the opposite approach, acting promptly to prohibit such deposits, in an effort to prevent 
the transfer of these assets. 

In addition to prohibiting the inflow of U.S. assets from UBS and LGT, and without 
prompting by U.S. authorities, the Bank began reviewing its own U.S. -linked client relationships. 
Noting that the UBS conduct involved certain structures with U.S. beneficial owners, beginning 
in 2008, CS initiated a systematic review' of client relationships with non-U. S. domiciliary (non- 
operating) entities with U.S. beneficial owners. Relationships that met the review criteria W'ere 
either determined to be lax -complaint or tenninated. To conduct this review, the Bank retained a 
team of tax specialist.s from a major outside Swiss law firm. This project resulted in the 
termination of more than 800 relationships, as demonstrated by Slide 23 of our July 31, 2013 
presentation. See Presentation by Credit Suisse to the Senate Permanent Subcommittee on 
Investigations (July 31, 2013), attached hereto as Exhibit A. 

On the heels of its review of the entities discussed above, and mindful of the U.S, 
securities law implications of U.S. resident customers, the Bank decided to prohibit virtually ail 
securities-holding relationships with U.S. residents and their structures, except through the 
Bank’s U.S, -licensed affiliates (CSPA and PB USA), with very few exceptions. U.S. residents 
who were unable or unwilling to demonstrate compliance were terminated, as were clients who 
were not eligible to maintain an account at the regulated entity. Recognizing the unique need of 
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Swiss citizens in the U.S., and employees of Swiss firms assigned to the U.S. temporarily, the 
Bank permitted these clients to retain a banking relationship witli limited sert'ices (called the 
Special Service Offering, or “SSO” program) upon provision of certification of tax compliance 
and agreement to close existing securities accounts. In this way, the Bank undertook to exit its 
business with U.S. residents, with limited and responsible exceptions that required ta,x 
compliance, at a minimum. As demonstrated by Slide 25 of the July 3 1 presentation, the Bank 
has terminated more than 1 0,000 relationships through this project. See Exhibit A. 

Unlike relationships with U.S, residents concentrated in the North America desk 
(“SALN”), relationships with U.S. nationals in other desks had not been the focus of U.S. 
indictments. Moreover, whereas many U.S. resident clients were concentrated within SALN, 
non-resident nationals were scattered across the Bank’s thousands of relationship managers; 
these clients were serviced by the Bank’s country desk of domicile, which vv'as familiar with the 
cross-border rules relating to the domicile country. And as noted in our July 3 1 presentation, 
approximately 40,000 U.S. citizens live in Switzerland, many of whom obtain basic banking 
services at CS, Indeed, in 2008, approximately 70% of the Bank’s U.S. clients who resided 
outside the U.S. re.sidcd in Switzerland. 

Still, well in advance of the implementation of FATCA rules, beginning in 201 1, CS 
voluntarily embarked on another exten.sive project designed to confirm (to the extent possible) 
that such relationships were tax-compliant. In 2011, the Bank first reminded all U.S, national 
clients about their foreign baitk account reporting obligations under U.S, law. In early 2012, 
when it became apparent that the U.S. would postpone FATCA implementation to 2014, the 
Bank began requiring U.S. tax compliance certification forms for non-resident nationals. To that 
end, the Bank requested that non-resident nationals personally certify tax compliance, and submit 
certifications from paid and approved return preparers. Through these efforts, instead of waiting 
for FATCA implementation, the Bank is undertaking a voluntary, industry-leading effort to assist 
in fostering U.S. tax compliance related to these relationships. To be sure, our work continues 
with the U.S. nationals, but it is worth reiterating that it is permissible under U.S. law for a U.S. 
national to maintain a foreign bank account, as long as it is disclosed appropriately, 

3. Results of the Exit Projects 

As we discussed, these exit projects have produced meaningful results. Our efforts have 
resulted in the processing of more than 15,000 U.S.-linked ClFs, which were either dosed or 
verified (to the extent possible) as tax-compliant, as demonstrated in our July 31 presentation 
materials. .As you requested, we will supplement these figures with year-end totals in the various 
categories. Based on these voluntary actions, and with the amended Swiss-U.S. tax treaty and 
full FATCA implementation, we are confident that all identified U.S. -linked relationships at CS 
will be transparent and available to U.S. tax enforcement officials. 

In our July 3 1 meeting, we discussed the contrast between the diminishing volume of 
U.S, -linked relationships in SALN and the steady volume of U.S. -linked accounts outside of 
SALN. ITie diminishing numbers of S.ALN-based relationships reflect the exit projects efforts 
and prioritization of U.S. resident relationships, as discussed above, which were concentrated in 
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SALN Given the U.S. law enforcement focus on securities solicitations and advice to persons in 
the U.S., the natural starting point in 2009 for any CS review was U.S. resident relationships, 
which were concentrated in SALN. For the same reason, it is also not surprising that our 
investigation found that the North America desk was the focal point of any alleged LI.S. 
securities misconduct, rather than other regional desks that maintained primarily non-resident 
U.S. national accounts, 

Finally, wlien considering the volume of CS client relationships, it is important to recall 
the 2009 treaty amendments. In particular, any relationship that was open as of September 23, 
2009, will be subject to the amended Treaty between the United States and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income. This 
treaty contemplates that Switzerland will honor so-called “group requests” for information 
regarding U.S. taxpayers under, for the first time, a new much more relaxed legal standard. 
While the amendment to the treaty still awaits U.S. Senate ratification, upon its implementation, 
Swiss-based accounts post-September 2009 will be more transparent than ever before to U.S. 
enforcement officials. In particular, the amendments obviate the previous problem identified by 
the Subcommittee during its UBS investigation - that U.S, authorities were not permitted access 
to Swiss bank information related to U.S, taxpayers under the old “tax fraud” standard. The 
combination of the 2009 Treaty amendment and the scheduled full implementation of FATCA 
will ensure that any U.S, -linked account held at CS after September 2009 will be much more 
transparent to U.S, authorities. 

B. Diligence to Identify U.S. Accounts 


Furthermore, the Bank is undertaking painstaking efforts to identify all U.S.-linked client 
relationships. As we described at the .luly 31 meeting, the figures in Slides 22 to 33 represent the 
Bank’s U.S. -linked relationships based on residence and nationality over the relevant time 
period, as reflected in the Bank’s client identification systems. In accordance with know-your- 
customer rules, these systems require the verification of tire identity of each of the more than two 
million bank clients and their beneficial owmers, if any. As further described in Slide 34, the 
Bank has undertaken an additional forensic review to identify any potential residua! U.S. 
relationships. This forensic review uses IRS/FATCA indicia to look past documents provided to 
the Bank at account opening for other signs of possible U.S. linkage. 

The Bank also has identified a number of relationships that were recently re-designated 
as linked to the U.S, as described in Slide 36. See Exhibit A. In some cases, the cause of the re- 
designation has been clear and straighlforw'ard - where a client moves to the U.S., for example. 
As we discussed, in other cases - very few in number - the U.S. link is not clear, or was not 
evident from the know-your-customer file. As we discussed, where the U.S, link was evident 
from the existing files related to the relationship, responsible relationship managers are being 
held to account through the Bank’s disciplinary procedures. On the separate issue of back testing 
on newly identified U.S. links that were not evident from the file, we intend to analyze this issue 
further. Unfortunately, we do know that a large percentage of the relevaitt relationship managers 
have already left the bank but we W'ill continue to refer matters to our Disciplinary' Committee as 
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appropriate. At bottom. Slide 36 demonstrates that no large number of newly identified CIFs 
was being added to the SALN workload as of March 2013. 

In addition to assisting with the exit projects, SALN remains responsible for a variety of 
functions, including the traditional client coverage for resident Canadians and U.S. residents who 
are clients of PB USA and have custody with the Swiss bank, as well as clients in the SSO 
programs. In addition to the SALN head, there are 17 people involved in these activities. There 
are currently numerous personnel involved in the data collection for former (vast majority) and 
current clients in connection wdth their IRS Voluntary Disclosure Program submissions and the 
processing of newly flagged U.S. resident CIFs in the exit projects. With an influx of VDP 
requests during the course of the third quarter of 2012 (mainly due to the Clariden Leu merger 
and requests for evidence of tax compliance from U.S. nationals), SALN was requesting greater 
resources in late February 2013. This was viewed as a legitimate and reasonable request and 
more resources were immediately applied by the Legal Department. 

C. Efforts to Facilitate The Voluntary Disclosure Program 

As well as terminating relationships that cannot or will not demonstrate tax compliance, 
the Bank has also undertaken substantial efforts to encourage clients to enter the VDP, where 
appropriate. As you know, this IRS program encourages U.S, clients to self-report undeclared 
bank accounts and pay a substantial penalty to avoid criminal prosecution, To support this 
effort, in February 2012, the Bank issued a letter informing over 1,600 former clients of the 
program; the Bank sent similar reminders to U.S. clients who had been terminated through the 
exit project, CS has provided these letters to the Subcommittee. See Exhibits B & C (CS-SEN- 
00421312 & 421314). In addition to soliciting participation in the program and as mentioned 
above, CS has assigned designated staff devoted to the time- and resource-intensive project of 
generating tax statements for current and former clients to provide to the IRS, sometimes dating 
many years in the past. 

D. Early Implementation of the Foreign Account Tax Compliance Act 

In addition to addressing compliance as to current and former U.S. accounts, the Bank 
has taken extensive and forward-looking steps to foster compliance pto.spectively. As you know, 
in March 2010, Congress enacted FATCA, which targets compliance by U.S, taxpayers with 
foreign accounts. In addition to focusing on reporting by U.S. taxpayers about certain foreign 
financial accounts and offshore assets, FATCA also requires that foreign financial institutions 
such as CS report information about financial accounts held by U.S, taxpayers or foreign entities 
in which they hold a substantial ownership interest. After several years of study, the IRS issued 
final regulations in 2013, to be pha,sed in betw'ecn 2014 and 2017, 

The Bank has been an industry leader in connection with the development and 
implementation of FATCA. CS testified before Congress in favor of the law, and has supported 
the IRS during the lengthy regulatory development process by participating in over 100 
regulatory meetings. The Bank also chairs an ad hoc industry FATCA working group, and the 
TSDA North America tax committee responding to FATCA issues. And as we discussed during 
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our July 3 1 presentation, the Bank is not waiting for 2014 to begin implementing FATCA’s 
requirements; instead, the Bank is moving forward now, adopting requirements that not just meet 
but exceed those to be required by U.S, law, 

E. The Bank’s Internal Investigation of the U.S. Cross-Border Business 

While the Bank has focused intently on addressing existing U.S. client relationships, as 
discussed above, as well as planning for the future, it has likewise devoted enormous resources 
to identifying and remediating violations of U.S. law and Bank policy by CS relationship 
managers. Upon learning of problems within the North America desk, CS commissioned an 
extensive internal investigation of the Bank’s business with U.S. clients, spearheaded by outside 
counsel in the U.S. and Switzerland, and supported by an independent public accounting firm. 
Our team reviewed more than 3.5 million documents and conducted more than 80 interview.?, 
including relationship managers both imside and outside of the North America desk, supendsing 
relationship managers, legal and compliance personnel, tax specialists, internal audit employees, 
business risk management personnel, and members of executive management. 

While the CS bankers named in the indictment were from the North America desk, our 
investigation was not limited to that desk. Although the U.S, resident business was concentrated 
in the North America desk, relation.ships with U.S. clients were scattered among thousands of 
relationship managers, most of whom had only a small number of U.S. customers, if they had 
any at all. As to relationship managers with a higher probability of misconduct with regard to 
U.S. clienLs (based on factors including the concentration of U.S, clients in terms of total clients 
and assets under management, the extent of their travel to the U.S., any UBS employment 
history, and their employment status with the bank), we conducted an in-depth review of these 
employees’ connection with U.S. ciicnfs, including reviewing email and conducting intendews. 
As discussed below, we have discussed the results of this investigation with this Subcommittee 
and other U.S. authorities. 

F. Cooperation with the Subcommittee and Other U.S. Authorities 

Since the outset of this matter, CS has endeavored to keep this Subcommittee and other 
U.S. authorities apprised of both the progress of its exit projects and its internal investigation. At 
the Subcommittee’, s request, in January 2009, CS first met with Subcommittee staff to discuss its 
U.S. cro.ss-border business. In this meeting, the then-Head of Private Bank Americas, Tony 
DeCheilis, provided Subcommittee staff with a detailed presentation outlining the history of the 
U.S. cross-border business as well as the Bank’s efforts to review and maintain only tax- 
compliant relationships. Following this meeting, the Bank promptly responded to several 
follow-up requests from the Subcommittee by providing additional requested information and 
documents. In July 201 1 , CS again briefed Subcommittee staff, providing an update on the exit 
projects and a summary of its findings from the internal investigation into the U.S. cross-border 
business. In February 2012, CS updated Subcommittee staff again, regarding the exit project 
progre.ss, and its findings from the internal investigation, as expanded to include, the U.S. cro.ss- 
border business outside of the North America desk as well as Clariden Leu. Shortly thereafter, 
the Bank promptly responded to a series of follow up inquiries made by the Subcommittee staff 
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regarding these productions, providing additional information to satisfy these requests. And 
most recently, in 2013, CS briefed Subcommittee staff on three occasions in ,Iune and July, 
addressing the exit projects and other matters about which the staff inquired. CS also has 
produced to the Subcommittee over 400,000 pages of responsive materials, and over 8,500 pages 
of flics for U,S. -linked accounts held in Singapore, as requested. 

The Bank has provided this substantial cooperation despite the constraints of Swiss law, 
which in various ways restricts the Bank’s ability to provide information to this Subcommittee 
and other U,S. authorities. In this regard, it is important to note the changes in the political 
landscape in Switzerland since the resolution of the UBS matter have not facilitated CS’s 
cooperation. In connection with the UBS resolution, the Swiss government undertook the 
extraordinary step of passing legislation to enable UBS to disclose substantial account records of 
U.S, clients to U.S. authorities. The Swiss government has not passed similar legislation to 
facilitate CS’s cooperation. Notwith.standing the challenging change in landscape, CS will 
continue to urge the Sw'iss authorities to permit additional disclosures of account records. 

Finally, we are working on your most recent requests, and hope to begin providing 
materials next month. 

As with our other submissions, wc request that the Subcommittee maintain this letter as 
confidential. We appreciate your attention to these matters and we look forward to continued 
engagement with you on these topics. 


Sincerelyt-v,purs, 




Andrew C. Hruska 


Enclosures 

cc: Stephanie Hall, Esq. 

Counsel to the Minority 

Joseph L. Seidel, Esq. 

Managing Director & Senior Counsel 
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CREDIT SUISSE AG 
UnitYXFB 
Postfach 100 
8070 Zurich 
Switzerland 


Tei: +41 44 335 60 00 
www.credit-suisse.com 


Tel: +41 44 335 60 00 [address] 

us.helpiine-cs@credit-suisse.cam 


February 2, 2012 


U.S. Government Tax Investigation and Voluntary Disclosure Opportunity 

Dear former Client, 

As publicly reported, the U.S. Department of Justice and the Internal Revenue Service have an 
ongoing investigation of U.S. taxpayers using offshore (that is, non-U. S.) accounts to evade U.S. 
taxes. U.S. taxpayers with offshore accounts should ensure that they are compliant with 
applicable U.S. tax responsibilities. 

In this regard, Credit Suisse would like to bring to your attention that the U.S. Internal Revenue 
Service (IRS) has announced the reopening of its offshore voluntary disclosure program. This 
program enables taxpayers to get current with their outstanding U.S. tax responsibilities. The IRS 
website (www.irs.gov) contains further information regarding the newly-reopened voluntary 
disclosure program. Within the next month, the IRS will be updating its website with additional 
details about the program. 

Credit Suisse cannot provide you with any legal or tax advice. Please consult with your own U.S. 
tax professional to determine whether you have any additional U.S. tax obligations and whether 
you may benefit from participating in the newly-reopened IRS voluntary disclosure program. 

Yours sincerely 
CREDIT SUISSE AG 

Unsigned document 


Confidential T reatment Requested by Credit Suisse 
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CREDiT SUISSE 
[Name] Phone 

CREDIT SUISSE Fax 

[Organisationseinheit. instr.] 
[Adresse] 


+41 44 xxxxxxxxxx 
+41 44 xxxxxxxxxx 
www.credit-suisse.caDm 


Division/Departement 

Address 

Organisationseinheit, instradierung 

Address 

Vorname, Name 

Address 

Titel/Funktion 

Address 

+41 (0)44 XXX XX XX 


vorname.name@credit-suisse.com 

Address 


Address 


Address 


IDate] 


Termination of Business Relationship No. [xxxxxxxxxxxx] 


Dear [Mr./Mrs./Miss XXXXXXXXXX] 

[As discussed], this Is to [inform you / confirm lo you] that, as of [Date XXXXXX {date that Is 20 working 
days equivalent to 30 calendar days from date of letter)], we are terminating business relationship no. 
[XXXXXX] in application of Article 12 of the General Conditions. Please note that the decision of Credit 
Suisse AG to terminate the client relationship with you is based on business strategy and regulatory con- 
siderations. The resulting measures are applied consistently. We thank you for your understanding in this 
matter. 

Allow us to highlight Article 12: 

"The Bank or the client may terminate the business relationship at any time, either with immediate effect or 
with effect at a later date. The Bank may in particular cancel credit facilities at any time and declare its 
balance payable immediately, subject to special agreements and product-specific conditions on termina- 
tion. If the client fails to inform the Bank as to whether the assets and funds he holds in custody with the 
Bank are to be transferred. Including after a grace period set by the Bank, the Bank may deliver these as- 
sets in physical form or liquidate them and send the proceeds and any remaining balances of the client to 
the client's last known address for correspondence in the form of a check made out in a currency defined 
by the Bank, with the effect of releasing the Bank from liability." 

We therefore request that written instructions, signed by you as authorized signatory on the above- 
referenced relationship, be provided to us by no later than [Date XXXXXX (date that is 20 working days 
equivalent to 30 calendar days from date of letter)], instructing us to transfer the assets currently main- 
tained in the above-referenced relationship (or to liquidate the positions currently held in such relationship 
and transfer any resulting proceeds) to an account at another bank designated by you (together with the 
relevant bank’s name, the account number, the name of the accountholder and IBAN no.). 

We would like to take this opportunity to bring to your attention that the U.S. Internal Revenue Service 
(IRS) has announced the reopening of its Offshore Voluntary Disclosure Program. Taxpayers who are not 
current with their outstanding U.S. tax obligations may avoid substantial civil penalties, and generally may 
eliminate the risk of criminal prosecution, by participating in the program. The IRS website f www.irs.qov ) 
contains further information regarding the newly-reopened voluntary disclosure program. While Credit 
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Termination of Business Relationship No. [xxxxxxxxxxxx] 

[Date] 
Page 2/2 


Suisse cannot provide you with any legal or tax advice, we strongly encourage you to consult, as appropri- 
ate, your own tax advisor as to the application of the program to your circumstances. 


Yours sincerely 


CREDIT SUISSE AG 


Name Surname 
Title/function 


Name Surname 
Title/function 


Confidential Treatment Requested by Credit Suisse 
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King 8c Sealding 

King & Spalding LLP 
Avenue of the Americas 
New York, New York 10036-4003 
www.kslaw.com 


Andrew C. Hruska 
Direct Dial; (212) 556-2278 
Direct Fax: (212)556-2222 
ahruska@ksiaw.com 


December 20, 2013 


VIA ELECTRONIC MAIL 


Robert L. Roach, Esq. CONFIDENTIAL TREATMENT 

Counsel & Chief Investigator REQUESTED BY CREDIT SUISSE 

Permanent Subcommittee on Investigations 

Committee on Homeland Security and 

Governmental Affairs 

United States Senate 

SR-199 Russell Senate Office Building 

Washington, D.C. 20510 


Re: Credit Suisse Group AG 
Dear Mr. Roach, 

As we have discussed, on behalf of my client Credit Suisse Group AG (“Credit Suisse”), 

I am enclosing responses to the Subcommittee’s questions regarding Credit Suisse’s internal 
investigation covering its U.S. cross-border business, sent via email on December 2, 2013. 

This response may contain highly confidential, trade secret, and/or proprietary 
information of Credit Suisse provided pursuant to the subpoena. By providing this response. 
Credit Suisse does not intend to waive any privilege that may be applicable. We also note that 
the documents in the production may contain proprietary information of Credit Suisse. We 
request that the Subcommittee treat the information contained in this initial production as 
confidential within the meaning of Rule XXDC of the Standing Rules of the Senate and, as such, 
also refrain from authorizing any pubhc disclosure of this information. Accordingly, Credit 
Suisse has marked the documents produced today with the legend “Confidential Treatment 
Requested.” Credit Suisse respectfully requests that Subcommittee Members, staff, and all those 
who may review Credit Suisse submissions, including electronic submissions of information and 
attachments, on behalf of the Suhcomtnittee, protect against the disclosure of this highly 
confidential information. 


Permanent Subcommittee on Investigations 


EXHIBIT #20 
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While Congress may request such information, the law, as reflected in the Trade Secrets 
Act (18 U.S.C. 1905), recognizes the critical nature of confidential, trade secret, and proprietary 
information and, as such, protects against the disclosure of such information. The disclosure of 
information that Credit Suisse has expressly designated as confidential could cause substantial 
competiti-ve harm. Given the sensitivity and importance of this information, we respectfully 
request advance notice of any contemplated disclosure of information provided to the 
Subcommittee by Credit Suisse, and a reasonable opportunity to address this issue with the 
Subcommittee before any disclosure is made. 

Please do not hesitate to contact me should you or your staff have any questions 
regarding this response. 


Enclosure 



Andrew C. Hraska 


cc(w/o enclosure): Henry Kemer 
Joseph Seidel 
Eleanor Hill 
Ted Hester 
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Questions for King and Spalding 

Questions about Findings and Conclusions from Credit Suisse’s Internal Investigation 

December 2. 2013 


The PSI staff is trying to gain as complete information as possible about the following: 

1 . The purpose / scope of the investigation by Credit Suisse (CS) regarding activities related to 
US linked accounts in the years 2006 to the present. 

2. The activities / knowledge of RNfs, senior officials, executives and Board members regarding 
the number and amount of US linked accounts at CS that were non-compliant with US tax and 
securities laws, and the activities undertaken to open and service such accounts. 

3. The results and status of CS programs to identify and close US linked accounts that were non- 
compliant with US tax and securities laws, including: 

a. When did CS senior officials, executives and Board members know that there were 
more US linked accounts (i.e. accounts of all US taxpayers, and accounts of all US 
taxpayers resident in the US) outside of SALN than in SALN, and what steps were taken 
to address this situation? 

b. The number (in CIFs and AUM) and status of US linked accounts identified in the past 
three years (including those that were non-compliant with US tax and securities laws) and 
where they were located within the bank. 

4. What have been identified as the major management, policy and operational weaknesses that 
■contributed to this situation? 

5. What reforms have been implemented to correct the operations and policies that which 
resulted in this situation for CS? 

For the following set of questions, wherever there is a request for the number of CIFs and 
corresponding AuM, please provide the totals for US linked accounts and breakout the totals for 
the subset of accounts that was undeclared, or non-compliant with US tax laws or US securities 
laws. 


I. Purpose and Scope of Investigation 


a. What was the purpose of the investigation? 

The purpose of the investigation was to examine the Private Bank’s U.S. cross-border banking 
business - its history, scope, size, policies, control functions, and ultimately exit process. The 
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purpose was also to investigate the conduct of the business ’ employees and to determine whether 
any of the activities violated the Bank’s internal policies or regulations governing the business. 

b. Please identify the CS employees and officials who were in charge of the investigation 
and responsible for following up on and correcting the problems identified. 

The Bank mandated a Swiss and a U.S. based law firm to conduct an independent forensic 
investigation and the General Counsel of the Bank put in place a project management office with 
internal Credit Suisse employees who support the external investigators and ensure that they had 
access to all the relevant information and data. Any issues identified by the external 
investigators were reported to the General Counsel of the Bank and several of his direct reports 
(see answers below). Such issues could either lead to disciplinary proceedings in accordance 
with the established process within the Bank or were passed on to the persons responsible in the 
Bank’s Legal and Compliance department for amendment of the relevant policies or compliance 
monitoring procedures, as the case may be. 

i. How often were they briefed on the status/findings of the investigation? 

The General Counsel of the Bank and several of his direct reports were briefed frequently on the 
status of the investigation and its findings. Formal briefings occurred on a weekly basis and 
were supplemented by additional updates as needed. 

ii. What was the involvement of senior executives and Board members? 

The General Counsel regularly updated senior executives and Board members regarding the 
investigation. External counsel also provided occasional formal briefings to senior executives 
and Board members. 

c. What CS departments / units participated? 

The Bank supported the external investigation team extensively, in particular with regard to the 
collection of data which was subsequently analyzed and reviewed in the course of the 
investigation. Specifically, the following teams/departments supported the investigation: 

• Legal and Compliance 

• Internal Audit 

• Project Management Regulatory Projects 

• Tax Department 

• Human Resources 

• Various Specialized ( IT) Teams in the following areas: 
o Core banking systems 

o ElecPonic and physical archive 
o E-Mail and other User Data 
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d. What outside organizations participated in the investigation and what were their roles 
and responsibilities? 

(1) King & Spalding and Schellenberg Wittmer, outside law firms responsible for document 
reviews and productions, employee interviews, preparing investigative reports, client briefings 
and authority presentations. 

(2) Deloitte (under the instruction of outside counsel), responsible for forensic and data review 
and analysis. 

(3) Simpson, Thacher & Bartlett, outside law firm handling issues relevant to the SEC's 
investigation, responsible for document reviews and productions, employee interviews, 
preparing investigative reports. 

(4) Two other Swiss law firms and an audit company working under the instructions of the 
above-mentioned outside counsel. 

e. What was the scope of the investigation? 

i. Issues 

As we have previously reported, beginning with its exit and compliance projects and continuing 
after inquiries were made by the various government agencies. Credit Suisse has made and 
continues to make the investigation into its U.S. cross-border business a top priority and primary 
focus. 

For almost three years now, the Bank has undertaken extraordinary and extensive efforts to 
cooperate with you and the other investigating authorities to the fullest extent allowed by the 
various countries ' laws. 

The Bank has dedicated an enormous amount of resources, both internal and external, to this 
investigation. External resources from King & Spalding, Schellenberg Wittmer, Deloitte (under 
the instruction of outside counsel), and other law firms and auditors were retained to review 
and analyze materials, prepare productions, interview employees, analyze travel statistics and 
an enormous number of client files, and conduct other various data analyses. This was all done 
in an effort to better understand the business and the conduct of those employees involved, 
evaluate the allegations against the Bank and these individuals, prepare data and summary 
reports for presentations to you and the other authorities, and discipline those employees found 
to have violated Bank policies. 

To date, our team has reviewed more than 3.5 million documents and conducted more than 100 
interviews, including a host of relationship managers both inside and outside of the North 
America desk, supervising relationship managers, legal and compliance personnel, tax 
specialists, internal audit employees, business risk management personnel, and executive 
management. 

The scope of the investigation covered the conduct of employees in the Private Bank's U.S. 
cross-border business and control measures in place surrounding the business, specifically 
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addressing whether any of the conduct violated SEC regulations surrounding the business and 
whether employees assisted U.S. clients with their attempts to avoid U.S. taxes, 

ii. Departments/units covered, including: 

The departments/units covered by the investigation were Credit Suisse ’s Swiss based Private 
Bank, including North America International desk of Credit Suisse (SALN), New York and Miami 
representative offices, other business areas within the Private Bank whose relationship 
managers handled U.S. accounts, Credit Suisse Private Advisors ("CSPA"), Internal Audit, 

Legal & Compliance, Business Risk Management, Client Identification, Tax, Airport team (SIOA 
5), Travel Cash Card department, Singapore, Clariden Leu, and NAB. 

a. units in PB Americas in addition to SALN 

b. other offices/desks on the Swiss booking platform that were not part of 
PB Americas 

c. offices/desks on platforms other than Switzerland, such as APAC 

d. other CS institutions such as Clariden Leu and NAB 

e. were the scope and issues the same for all departments/units? If not 
what were the differences? 

The investigation into these units generally covered the same scope and issues, with the 
exceptions of the Miami representative office, NAB, and the Singapore branch. The main focus 
of the investigation was the Swiss booking platform for U.S. clients within Credit Suisse and 
Clariden Leu. For other units, the investigation was limited to selective issues, such as internal 
bank policies and the exit projects. 

iii. Timeframe covered by the investigation 

The main focus of the investigation was the period 2002 through 2012, although in many 
instances the investigation reviewed documents and addressed issues that dated from earlier 
periods. 


iv. Length of the investigation. 

Credit Suisse has been analyzing issues concerning the proper handling of U.S. linked accounts 
since the initiation of the exit projects in 2008. The independent forensic investigation has been 
conducted since February 2011. 
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II. Conduct of Credit Suisse Private Bankers in Switzerland 

a. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to avoid maintaining paper records of their accounts in the United States or assist 
them in this activity in any way? 

Our investigation did not find any evidence of employees advising account holders to avoid 
maintaining paper records or assisting them in this activity. 

b. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to avoid email about their CS accounts or assist them in this activity in any way? 

SEC regulations and the Bank 's internal policy permit account-related email communications 
between Swiss-based employees and account holders located in the U.S., with limited exceptions. 
For example, the SEC rules and regulations do not prohibit communications about previously 
executed brokerage transactions, confirmations of the transactions and periodic account 
statements, or communications to arrange the logistics of an upcoming client meeting. Further, 
any account-related communications via email are permissible for U.S. linked accounts where 
the account holder was outside of the U.S. 

Consistent with SEC regulations governing cross-border communications, the Bank’s internal 
policy prohibited employees from emailing investment advice to or soliciting securities 
transactions from an account holder located in the U.S. Our investigation identified situations in 
which employees recommended to clients that they not communicate over email regarding their 
accounts and instead communicate via alternative methods such as over the telephone. However, 
because evidence on this topic is necessarily anecdotal, it is not possible to quantify the 
frequency and asset amounts of these occurrences - but based on the available information, our 
view is that this conduct was infrequent. 

c. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to use phone calls or phone texts as a means of communication or assist them in 
this activity in any way? 

SEC regulations and the Bank's internal policy permit account-related phone conversations 
between Swiss-based employees and account holders located in the U.S, with limited exceptions. 
For example, the SEC rules and regulations do not prohibit communications about previously 
executed brokerage transactions, confirmations of the transactions, or communications to 
arrange the logistics of an upcoming client meeting. Further, any account-related telephone 
communications are permissible for U.S. linked accounts where the account holder was outside 
of the U.S. 

The Bank’s internal policy covering telephone communications was the same as for emails in 
that it prohibited employees from providing investment advice relating to securities with or 
soliciting securities transactions from an account holder located in the U.S. We concluded, 
however, that prohibited conversations did occur in some instances, and we identified some 
email communications suggesting that the employee recommended a telephone conversation 
instead of email to discuss the account. However, because evidence on this topic is necessarily 
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anecdotal, it is not possible to quantify the frequency and asset amounts of these occurrences — 
but based on the available information, our view is that these calls occurred occasionally. 

d. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to make withdrawals in amounts less than $1 0,000 or assist them in this activity in 
any way? 

As is typical in the ordinary course of banking. Credit Suisse clients were frequently 
withdrawing varying amounts of money from their accounts including in amounts less than 
$10, 000. Withdrawal requests from clients were common and Swiss-based employees assisted 
with these requests, including those under $10,000 for clients holding U.S. linked accounts, as a 
part of providing standard banking services to any client regardless of nationality. 

Our investigation identified some instances where Swiss-based employees went further and 
informed their clients that cash withdrawals of amounts above $10,000 might receive additional 
scrutiny in the U.S, Our investigation also identified very few instances where employees 
suggested that their clients make withdrawals under $10,000. Due to the necessarily anecdotal 
nature of the evidence collected on this topic in our investigation, however, it is not possible to 
quantify the frequency and asset amounts of these occurrences, 

e. Did Swiss-based employees of Credit Suisse offer or establish with holders of US 
linked accounts any credit cards, charge cards, and debit cards linked to their 
accounts? 

As we explained in our July 12, 2013 letter to the Subcommittee, Credit Suisse offered credit 
card services through third party providers that were able to be linked to their accounts. 

Further, clients may also link credit cards issued by any other financial institution to their 
accounts at the Bank. 

The Bank also offered clients the use of travel cash cards. A travel cash card ("TCC") is a 
prepaid card that gradually came into use around 2005 as an alternative to travelers ' checks. In 
order to add credit on the card, the client would request that the Bank wire a certain amount 
from his bank account to the issuer of the card (a third party) who would then load that amount 
onto the card The SALN desk did not offer TCCs to its clients after spring 2007. 

We are not able to quantify the number of credit cards and TCCs for U.S. linked accounts, as the 
Bank's systems do not systematically flag accounts where the client uses a credit card or TCC. 

As mentioned before, the credit cards can be issued by any financial institution and there are 
third party service providers who perform all processing services and maintain their own IT 
systems for these credit cards. 

Within Credit Suisse, we understand that the use of credit cards was not widespread among U.S, 
domiciled clients. 

Within Clariden Leu, TCCs were in use until late 2010-early 2011. Our analysis of email 
correspondence with Clariden Leu's Travel Cash Card administration desk suggests only a small 
minority of client relationships with U.S. domicile or nationality that used these cards at least 
once. 
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f. Did Swiss-based employees of Credit Suisse provide cash to holders of US linked 
accounts as withdrawals from their accounts while US accountholders were 
physically in Switzerland? When Swiss employees were traveling in the US? 

Swiss-based Private Bank employees frequently provided cash to clients of all nationalities upon 
request in the ordinary course of their banking responsibilities in Switzerland. This included 
providing cash withdrawals to holders ofU.S. linked accounts while U.S. account holders were 
physically in Switzerland, as nothing in applicable rules and regulations nor internal Bank 
policy prohibited this qctivity. 

Based on internal Bank policy, Swiss-based employees were not allowed to provide cash to 
clients while traveling in the U.S. but our investigation identified a small number of instances 
where this occurred with small amounts of cash (less than $10,000 each instance), involving two 
employees before 2005. 

g. Did Swiss-based employees of Credit Suisse solicit or accept cash from holders of 
US linked accounts to deposit on their behalf in accounts in Switzerland? 

The Bank 's policy regarding anti-money laundering outlines the conditions under which a Swiss- 
based Private Bank employee may accept cash from existing clients — regardless of nationality — 
for deposit into their accounts in the ordinary course of their banking responsibilities, provided 
that it was permissible under the Bank’s policy regarding anti-money laundering. We saw 
instances of cash deposits involving holders of U.S. linked accounts when both the client and 
employee were physically in Switzerland. We only found one instance, dating back to 2001, of 
an employee accepting cash from a client while in the U.S. for deposit into the client's account in 
Switzerland. 

h. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to avoid transferring funds to the US or US banks or limit the size or frequency of 
such withdrawals or transfers or assist them in this activity in any way? 

As noted above, Swiss-based employees frequently received requests from clients to transfer 
funds to and from their accounts, as fulfilling such requests was a typical responsibility of 
relationship managers and part of standard banking services provided. Our investigation found 
that funds were frequently transferred to and from the U.S. and using U.S. banks. However, we 
also discovered a number of instances where clients with U.S. linked accounts requested that 
funds not be transferred to the U.S. or U.S. banks and where clients requested transfers of 
amounts under $10,000. 

While we did not find any instances where Swiss-based employees advised clients to avoid 
sending funds into the U.S. or to U.S. banks, we identified several instances where Swiss-based 
employees advised clients of the risks of identity disclosure with direct transfers into the U.S. and 
facilitated indirect transfers into the U.S. upon a client 's request. However, because evidence on 
this topic is necessarily anecdotal, it is not possible to quantify the frequency and asset amounts 
of these occurrences — but based on the available information, our view is that this occurred 
infrequently. 
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i. Did Swiss-based employees of Credit Suisse advise holders of US linked accounts 
to avoid transferring funds in US dollar currency or assist them in this activity in any 
way? 

We did not find any evidence of this in our investigation. 

j. Did Swiss-based employees of Credit Suisse advise or facilitate the transfer of 
assets in Swiss-based US linked accounts into precious metals? 

The purchase of funds denominated in precious metal quantities as well as the physical 
commodities themselves was a standard offering for bank clients. Moreover, advice concerning 
the purchase of precious metals is not regulated by the SEC. 

Nonetheless, we have not found any evidence that relationship managers advised clients to 
transfer assets in Swiss-based U.S. linked accounts into precious metals or facilitated such 
conversions as a tactic to hide undeclared funds. 

k. Did Swiss-based employees of Credit Suisse advise or refer holders of US linked 
accounts to other financial institutions or to individuals with connections to other 
Swiss financial institutions? 

Following Credit Suisse 's decision to exit its U.S. cross-border business, Swiss-based 
relationship managers were prohibited during the implementation of the exit project in 2009 
from referring exiting clients with U.S. linked accounts to other Swiss financial institutions that 
were not registered U.S. broker-dealers and investment advisors. 

Our investigation identified many instances where Swiss-based employees referred their exiting 
clients to U.S. registered financial institutions, including Credit Suisse Private Advisors. Our 
investigation of Clariden Leu found a list of registered U.S. broker-dealers and investment 
advisors that Swiss-based employees both used in their conversations with exiting clients as well 
as provided to their U.S. linked clients. Our investigation also identified several instances in 
which relationship managers did not adhere to the Bank’s policy and referred clients to other 
financial institutions that were not registered in the U.S. However, because evidence on this 
topic is necessarily anecdotal, it is not possible to quantify the fequency and asset amounts of 
these occurrences - but based on the available information, our view is that these referrals 
occurred occasionally, only. 

l. Did any Swiss-based employees of Credit Suisse use tactics to hide undeclared or 
non-tax compliant funds, such as, opening an account with reported funds, and slowly 
filtering in unreported amounts, or aiding or abetting external asset managers or 
intermediaries in the opening of such accounts? If so, describe this or other tactics 
that were employed. 

In the vast majority of cases. Swiss-based employees were unaware of the tax status of their 
clients, as this information was not available to the Bank. In rare cases, clients actually stated to 
their relationship managers that the funds in their accounts were undeclared or that they did not 
wish to pay taxes on the income from their accounts. 
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Some clients did, however, make certain decisions that seemed desigited to prevent disclosure of 
their identity or the existence of their accounts. These decisions, most of which were made 
without a reason being given, included not holding US. securities and not receiving any account 
information in the US. These decisions may have been motivated by a variety of concerns, 
including the desire to hide undeclared funds, but in many cases by other reasons, including a 
desire to diversify the currencies of funds or a desire to conceal the existence of funds from 
others such as parties in a litigation or ex-spouses or out of a concern over personal security. 

As described above, our investigation also identified several instances in which clients 
requested repeated payments in amounts just under $10,000. In addition, we found some 
instances where Swiss-based employees informed their clients that transfers of amounts above 
$10,000 might receive additional scrutiny in the U.S. fVe identified very few instances where 
employees went further and suggested that their clients make withdrawals under $10,000. 

As we also describe below, Swiss-based employees, pre-2009, occasionally recommended that 
clients hold assets in non-U.S. entities when they had knowledge that the funds were undeclared. 

Finally, in rare cases, our investigation revealed instances of a relationship manager being 
involved in discussions with clients about other tactics to hide undeclared funds. However, 
because evidence on this topic is necessarily anecdotal, it is not possible to quantify the 
frequency and asset amounts of these occurrences. 

m. Did Swiss-based employees of Credit Suisse accept purchase orders for US 
securities while their US clients were in the US? 

Yes, Swiss-based employees of Credit Suisse accepted purchase orders for U.S. securities while 
their clients were in the U.S. in reliance on the unsolicited transaction exception found in the 
Securities and Exchange Commission Rule 15a-6(a)(l). Unsolicited securities transactions as 
allowed under Rule 15a-(6) were specifically permitted under the Bank’s internal policy. 

U.S. securities, however, could only be booked to U.S. clients who provided a Form W-9 and, 
thus, income deriving fom such securities was reported to the IRS under the Q1 agreement. 

Please provide information obtained on the extensiveness of each activity, such as the 
number of RMs involved in each activity, the amount of times they engaged in each 
activity, the time period over which they engaged in the activities, and - where 
appropriate - the amount of funds involved with each activity. 


n. Travel 

i. Did holders of US linked accounts travel to Switzerland or other 
jurisdictions outside the United States, such as the Bahamas, to receive 
banking services or financial advice related to Swiss-based accounts? 

Yes, holders of U.S. linked accounts traveled to Switzerland to receive standard banking services 
or financial advice relating to their Swiss-based accounts. This travel was permissible under 
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relevant US. regulations and internal Bank policy and relationship managers encouraged their 
clients to visit them in Switzerland as this would allow them to render investment advice 
otherwise prohibited under the SEC restrictions if provided in the US. 

Our investigation also determined that holders of US. linked accounts would occasionally travel 
to other jurisdictions in order to receive banking or financial services but this travel was not 
routine. 


ii. Identify the number of trips that non-SALN Swiss-based employees of CS 
took to the US for soliciting or servicing US linked Swiss accounts. 

Our investigation identified around 50 business trips of non-SALN relationship managers to the 
US. for the years 2002 to 2008. Not all of these trips were client-related. Some were undertaken 
for other reasons, e.g., the attendance of seminars or team meetings. The Bank’s policy that 
prohibited solicitation of securities transactions or servicing that could create potential SEC 
licensing issues during any US. travel became effective in 2002. We have not identified any 
client-related trips to the U.S. after 2008. 

ill. Identify the number of times when a potential US client was solicited by a 
Swiss-based employee while on travel in the US. 

Travel reports handed in by SALN relationship managers suggest, and information gathered in 
interviews confirms, that SALN relationship managers met a certain number of prospective 
clients during business trips to the U.S. in 2008 or earlier. However, we cannot provide exact 
numbers as the numbers regarding visits with prospective clients in the travel reports seem to 
include instances that do not involve any direct contact between the prospective client and the 
relationship manager (e.g., when an existing client provided only the name of a prospective 
client to the relationship manager). Moreover, information from interviews of these relationship 
managers suggests that the number of prospective clients listed in travel reports was inflated by 
the relationship managers themselves. We also cannot quantify the number of instances in which 
the solicitation of new clients in the U.S. was successful. Meeting prospective clients was 
expressly prohibited by internal Bank policy in 2006. 

iv. Provide the number of instances ’when S wiss-based employees of CfS'dit 
Suisse purchased US securities on behalf of a client while in the US. 

The acceptance of client orders on an "execution only" basis in reliance on SEC Rule 15a-(6) 
was allowed under SEC regulations and internal Bank policy. Solicitation of securities 
transactions and investment advice involving securities, on the other hand, was prohibited. Our 
investigation identified several pre-2009 instances where Swiss-based employees violated 
internal Bank policy in this regard while on business trips in the U.S. However, because 
evidence on this topic is necessarily anecdotal, it is not possible to quantify the frequency and 
asset amounts of these occurrences — but based on the available information, our view is that 
this did not occur frequently and did not happen after 2008. 

In any event, U.S. securities could only be booked into accounts of U.S. clients if they had signed 
a Form W-9 and, thus, income generated by U.S. securities was reported to the IRS under the QI 
agreement. 
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i. Did Swiss-based employees of Credit Suisse travel to the US to attend any 
events for meeting, soliciting, potential or existing US clients? If so, 
identify the number of instances. 

Under the Bank’s internal policy and in reliance on SEC Rule 15-a(6), Swiss-based employees 
were permitted to travel to the U.S. to visit existing and prospective clients, provided that client 
interaction did not involve any solicitation or investment advice relating to securities and that 
the trip was approved by the market area head and the line manager. In 2006, these rules 
became more restrictive. Trips were forthwith only permissible if the visit was initiated by the 
client and was for a purely and exclusively social nature. 

Our investigation did not reveal any instances in which Swiss-based relationship managers 
organized or visited special events in the U.S. for the purpose of meeting existing or prospective 
clients, except for an isolated trip to a golf event in Florida and the occasional attendance of the 
annual Swiss Ball in New York, a social event of the Swiss community which bank clients may 
also have attended. 

ii. Did Swiss-based employees of Credit Suisse fill out travel requests or 
reports inaccurately? If so, hoW often, and were they directed to do so, or 
were their supervisors or senior official aware they were doing so? If so, 
which supervisors or senior officials were aware of such activity? 

Yes, our investigation identified situations in which Swiss-based SALN employees of Credit 
Suisse filled out travel requests and reports inaccurately. With respect to travel requests, certain 
SALN supervising relationship managers advised employees on their team to emphasize the 
social nature of the trip. With respect to travel reports, our investigation revealed that one 
SALN supervising relationship manager instructed the employees to remove details from the 
summaries of the visits that would suggest non-compliant behavior. In several cases, the SALN 
supervising relationship manager also altered the reports. Our investigation did not identify that 
this practice was known to anyone senior to the SALN supervising relationship manager. 

iii. When Swiss-based employees of Credit Suisse traveled to the US, did they 
coordinate or notify anyone in CS in the US? Who in the US was made 
aware of such trips? Who in Switzerland had knowledge of such trips? 

When Swiss-based employees of Credit Suisse traveled to the U.S.. some would notify the New 
York representative office in advance of the trip, particularly if they intended to use the 
representative office 's facilities. However, this notification was not required and was therefore 
not done systematically. 

According to internal Bank policy, any business trip to the U.S. required pre-approval by the line 
manager and the head of SALN as the market area head. 

iv. When Swiss-based employees of Credit Suisse traveled to the US, did any 
notify the NY Representative Office? 

Please see answer above. 
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o. US Beneficial owners 

i. Were there instances in which a W8-BEN was filed for a Swiss account 
stating the owner was not a US person, yet the beneficial owner was a US 
person? Identify the amount of CIFs/AuM, How many RMs serviced 
accounts in which this happened? 

Due to the dijferences in scope, definition and focus between the QI rules and Swiss legal 
AML/KYC rules, there will always be different identification of beneficial owners between Form 
W8-BENs and Form As with particular structures. Through its proper implementation of both 
those rules, it was regularly the case for entity accounts that the information on beneficial 
ownership as per the Bank’s Form A on the one hand and the IRS Form W8-BEN on the other 
hand did not match. Therefore, a discrepancy between the information given on these two forms 
as to the ultimate beneficiary may have been required and been perfectly legitimate, depending 
on the nature of the entity' involved, its qualification for US. tax purposes, and the relevant facts 
and circumstances. See also our answer to question Vl.b. hereafter. 

Of the total 1,187 (withAuM of USD 2.219 billion) relationships with non-U.S. domiciliary 
entities with U.S. beneficial owners at Credit Suisse that were either reviewed and verified or 
closed in 2008 or still in process at the end of 2008 (as displayed on slide 10 of the October 2013 
presentation), 360 relationships (accountingfor AuMofUSD 1.240 billion) had filed an IRS 
Form W-SBEN. There were 222 relationship managers associated with these relationships 
throughout 2008. Please note that one relationship could have been managed by several 
relationship managers at different points in time during the year. 

For Clariden Leu, the corresponding numbers are that 268 relationships (with AuM of USD 713 
million) out of a total of 559 relationships (with AuMofUSD 1. 070 billion) had filed an IRS 
Form W-8BEN with the Bank There were 1 14 relationship managers associated with these 
relationships throughout 2008, Please note that one relationship could have been managed by 
several relationship managers at different points in time during the year. 

ii. Were there instances in which CS personnel knew that the beneficial 
owner was a US person, even though a W8-BEN was filed stating the owner 
was not a US person? Identify the amount of GIF s/AuH. How many RHs 
serviced accounts in which this happened? 

In compliance with Swiss AML standards, domiciliary companies had to identify the ultimate 
natural person beneficial owner of their account on Form A. Under U.S. tax rules, entities are 
allowed to classify themselves as beneficial owners and do not require ultimate natural persons 
to be identified as beneficial owners of such entities on Form W-8BEN. As pointed out above, the 
Form A on the one hand and the Form W-8BEN on the other serve different purposes. There 
were many cases in which there was a discrepancy between the information given on the Form A 
and the Form WS-BEN as to the ultimate beneficiary and these discrepancies — of which 
relationship managers were often aware — were perfectly legitimate. We found only a few cases 
during our investigation suggesting that Swiss based relationship managers may have been 
aware, or suspected, that non-U.S. entities were used by their U.S. owners to evade taxes. 
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iii. Were there instances where a US beneficial owner or beneficiary ordered 
the transfer of assets into an account held by a non-US entity or person? If 
so, identify the amount of CIFs/AuM. How many RMs serviced accounts in 
which this happened? 

As part of its ongoing analyses relating to the closure of U.S. relationships, we have reviewed 
cases where non-U. S. entities with U.S. beneficial owners upon account closure transferred the 
assets to another relationship in the Bank that was not flagged as U.S. The review included 
relationships with AuM above USD 50,000 that were closed between January 2008 and March 
20 J 3 and considered the five largest outflows of above USD 10,000 in the 90 days before the 
account was closed. 

While we did find a number of such transactions for example to lawyers, fiduciaries, or asset 
managers, we have only found very few instances where it appears that the assets of the U.S. 
beneficial owner continued to be held with the Bank in a non-US. flagged account on behalf of a 
U.S. person. Out of a total of more than 250 relationships we analyzed, we found indications of 
such patterns in only 3.5% of the transfers. The Bank is following up on these cases. 

p. Securities 

V. Please provide the number of instances when Swiss-based employees of 
Credit Suisse advised US clients about US securities in their accounts 
without a license. 

According to the Bank’s internal policy, employees were not allowed to engage in discussions 
with U.S. domiciled clients relating to securities or investments when on client visits in the U.S. 
These same prohibitions applied when Swiss-based employees were not located in the US.: 
communications by mail, telephone, telex, telefax, internet, or emails into the U.S. were not 
allowed to be used to provide securities related investment advice or solicitation of securities 
transactions. 

Based on our investigation, we concluded that U.S. clients frequently visited their relationship 
managers in Switzerland and other locations outside of the U.S. and that employees advised the 
clients about securities in these situations: Further, SwiSs-based employees frequently 
communicated with U.S. citizens who were not U.S. residents - and therefore not U.S. Persons 
under the securities laws - by mail, telephone, telex, telefax, internet, and emails when these 
clients were not located in the U.S. Such communications in both of these scenarios are allowed 
under applicable U.S. regulations and internal Bank policy and do not require a U.S. issued 
license. See Investment Advisers Act of 1940 § 203(a) and id. at § 202(a)(10) and SEC Rule 
15a-6(a)(l). 

We also identified instances where Swiss-based employees within the SALN group traveled to the 
U.S. and advised clients about their securities against Bank policy. Certain SALN and Clariden 
Leu employees also provided securities related investment advice to their clients in the U.S. We 
identified instances where Swiss-based employees outside of SALN advised clients located in the 
U.S. on securities but on a much less frequent basis. These situations generally occurred in the 
early years of the Bank's policy, which was put in place in 2002, and we are not aware of any 
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instances occurring after 2008. However, because evidence on this topic is necessarily 
anecdotal, we cannot quantify the frequency with which this occurred. 

vi. Please provide the number of instances when Swiss-based employees of 
Credit Suisse sold securities to or from US linked accounts without a 
license. 

Swiss-based employees are permitted under applicable US. laws and the Bank’s internal policy 
to sell securities to or from U.S. linked accounts and no license is required to do so, provided 
that the transactions are made on an “unsolicited” basis under SEC Rule 15a-6 and no sales 
resPiction applies to the product itself. We concluded from our investigation that such 
permissible sales of securities to or from U.S. linked accounts occurred frequently in the 
ordinary course of business. Furthermore, most U.S. resident securities accounts had either been 
closed or Pansferred to CSPA by year end 2009. 

vii. How many Swiss-based employees of Credit Suisse provided US clients 
with information on their accounts (securities or non-securities accounts), 
the years in which this information was provided, and whether the 
information was transmitted from Switzerland or carried to the US by the 
employee. 

Swiss-based employees frequently provided U.S. clients with account statements containing 
information on the past performance of the account. Nothing in the applicable U.S. regulations 
prohibit this activity and the Bank’s internal policy specifically states that statements may be 
sent to the client in the U.S. which refer to securities Pansactions already effected, including 
statements of safekeeping accounts and statements of investments, as well as statements relating 
to current cash or savings accounts. 

While internal Bank policy prohibited discretionary mandate account information from being 
sent to the U.S. in order to ensure compliance with SEC rules (with the exception of year-end 
statements for tax purposes), our investigation identified occasional instances where Swiss- 
based employees violated this policy. However, because evidence on this topic is necessarily 
anecdotal, it is not possible to quantify the number of employees and the corresponding years - 
but based on the available information, our view is that this conducthccu fred d'ccdsidndlly. 

q. Helping US clients move funds 

viii. Were there any instances where a Swiss-based employee of CS 
discouraged a holder of a US linked account from entering the IRS 
Voluntary Disclosure Program? If so, identify the number of instances, 
the year in which each instance occurred, and the name and location of the 
office of the employee who was involved. 

We are not aware of any instances where a Swiss-based employee of Credit Suisse discouraged a 
holder of a US. linked account from entering the IRS Voluntary Disclosure Program. To the 
conPary, as we informed you in our July 12, 2013 letter, the Bank proactively and on its own 
initiative informed more than 1,600 former U.S. linked account holders of the Offshore 
Voluntary Disclosure Initiative in February 2012. See CS-SEN-0042 1 3 1 2. 
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ix. How many instances were there when Swiss-based employees of CS 

referred a holder of a US linked account to another Swiss bank or financial 
institution? 

As mentioned before, the investigation revealed instances where referrals occurred in breach of 
internal Bank policy in or after 2009 and prior to the Bank having decided to exit the US. cross- 
border business, neither internal Bank policy nor U.S. laws prohibited the referral of US. linked 
accounts to another bank or financial institution in Switzerland or elsewhere. 

X. How many instances where Swiss-based employees of CS helped US 
account holders transfer assets to other Swiss banks? To banks in other 
foreign jurisdictions? 

Assisting U.S, account holders to transfer assets to other financial institutions, including other 
Swiss banks, on the request of a client is a typical responsibility of a relationship manager and 
part of standard banking services. This assistance was never prohibited by internal policies or 
U.S. laws, and was also allowed during the implementation of the exit when the Bank insisted 
that funds are transferred to another bank rather than withdrawn in cash. 

If. Conduct of units/ desks/offices outside SALN 


a. SIOA 5: Zurich airport branch 

i. Why did Credit Suisse have an office at the airport that established and 
serviced US linked CIFs? How many US linked accounts were located at 
that office and, of those, how many were accounts of clients who were 
resident in the U.S, how many were accounts of clients who were US 
citizens living outside of the US and how many of those were account of 
non-US legal entities? 

In fall 2006, two existing teams within the "Mixed International Clients ” desk in the EMEA 
region that were located in the city of Zurich joined other teams already present in a business 
center building at the Zurich airport to offer better client service for a broader range of clients 
and have appropriate contacts aV the airport for walk-ins: The "Mixed International Clients" 
teams had been formed in connection with the 2003 concentration of small clients previously 
scattered across the Bank. 

One of the two teams was servicing predominantly U.S. resident natural persons. The 
relationship managers on the U.S. team (on average around seven) were handling a large 
number of small accounts, including many retail clients who only held a cash account:^ 


^ CIFs (client relationships) identified based on residence or nationality ofthe account holder / beneficial owner as 
flagged in the bank’s IT systems as of December 31 of each year. 

AuM (client assets) represented as of December 31 for each year. Converted from CHF to USD using yearly 
average exchange rates. Does not include Swiss pension fund accounts and assets. For CIFs with both U.S. and 
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Cateqorv I 

I 31.12.2006 I 31.12.2007 1 31.12.2008 

U.S. resident natural persons 
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While the number ofU.S. linked ClFs handled by relationship managers located at Zurich 
Airport remained stable throughout the years, the AuM ofU.S. resident natural persons 
increased. An analysis of the account data shows that (i) there were several hundred CIFs that 
were closed during 2007 and 2008 and (ii) the closure of these CIFs was counteracted by the 
transfer of existing higher AuM relationships to the Zurich Airport team: 



CiF 

AuM (USD) 

CIFs Opened in 2007 

113 

15,824,695 

Existing CIFs T ransferred to 
^rport RMs in 2007 

Wm 

.-rr 


CIFs Opened in 2008 

150 


Existing CIFs Transferred to 
Airport RMs in 2008 

1 

E 



The transfer of existing relationships to the Zurich Airport team (SIOA 53) occurred 
predominantly from another small “Mixed International Clients " sub-team located in Zurich 
City (SIOA 51). An analysis of the account data shows that the combined total AuM relating to 
U.S. resident natural persons handled by the two sub-teams of "Mixed International Clients " at 
Zurich Airport and in Zurich City, respectively, remained stable throughout the three years, 
while the number of accounts decreased: 


Category 

i 

31.12.2006 I 

31.12.2007 i 

31.12.2008 

U.S. resident natural persons 

CIF ■■ 1 

9,441 

8,716 

7,971 


‘^<-;^-626:73U358 

'^^'678;>?00,696' 

SttB57:724i7i?1 


non-U. S. account holders / beneficial owners, AuM is pro-rated using the ratio ofU.S. account holders / 
beneficial owners to all account holders/beneficial owners. 
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ii. How often were accounts for US linked ClFs serviced, for accounts that 
were established at airport? Over what period of time were US linked 
accounts serviced out of that office? 

Only a few new accounts with U.S. residents were opened at tjie airport: between the end of 
August 2006 when the move to the airport location occurred and the end of May 2009 when the 
unit was integrated into SALN due to the bankwide implementation of the exit project for U.S. 
resident clients, i.e., during a period of almost 3 years, relationship managers located at the 
airport opened only 317 relationships for U.S. resident clients. This means that on average, less 
than 1 0 new relationships were opened per month. However, not all of these were actually "new 
accounts. ’’ Rather, a large percentage resulted from changes in circumstances for already 
existing clients, such as opening of accounts for heirs of deceased clients or in the name of both 
husband and wife due to marriage. The vast majority of these new accounts was small with AuM 
below USD 250, 000, and only a handful of accounts had assets above USD 1 million. 

Finally, our review of account files and the analysis of transaction data relating to almost half of 
these accounts showed that the vast majority of the newly opened accounts were funded through 
electronic pansfer, i.e., wire pansfers (frequently from accounts in the U.S.) and/or transfer of 
securities. Only a few accounts were funded with cash. 

iii. What types of services were provided to US linked CIFs that were 
established or serviced at SIOA 5? 

In principle, the full range of banking services as offered by Credit Suisse to all of its clients in 
line with applicable laws and internal policies and guidelines was also available to clients 
handled at the airport. However, due to the large number of clients assigned to each relationship 
manager and the smaller size of the accounts, there was much less client interaction. In 
particular, no relationship manager Pavel to the U.S. occurred. 

b. Confirm that the statistics of US linked accounts in CS’ October 2013 
presentation to the Subcommittee were from the Swiss Booking Platform. 

The statistics of U.S. linked accounts in the October 2013 presentation included private banking 

relationships booked on the Swiss Booking Platform, i.e., they were not limited to any specific 

regions or desks. 

c. Identify the number of US linked CIFs and corresponding AUM located outside 
the Swiss Booking Platform, such as APAC, EMEA, etc. for the years 2006 - 
2013. 

In response to the Subcommittee ’s September 2011 subpoena. Credit Suisse already provided 
such data for Singapore, Hong Kong and India. For the period of January 1, 2005 to August 4, 
2011, Singapore reported and submitted information on 221 U.S. linked accounts. Hong Kong 
reported 33 U.S. linked accounts. India reported 2 U.S. linked accounts. 

In Spring 2012, as part of the preparation work for FATCA, the Bank collected information as to 
active U.S. linked accounts (under FATCA rules) of natural persons from all Private Banking 
locations outside of Switzerland. The 23 legal entities located in 20 different countries reported a 
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total of 717 US. linked accounts with natural persons. The majority of these (398 accounts), are 
accounts of US. nationals residing outside of the United States. Given that the US. Person 
Policy P-00025 was applicable globally, all of these locations had ensured compliance with that 
policy and, if necessary, exited all U.S. linked accounts. 

It should be noted that these onshore accounts were not part of the Swiss booking platform and 
that onshore accounts in these countries are governed by local laws, including possible local 
bank-client related confidentiality laws, but are not subject to Swiss banking secrecy or any 
other nuances of Swiss law or oversight by the Swiss government. 

d. Please provide answers to the questions in I. a -q., above, for CS RMs who 

worked at any of the units/offices/desks included in each of the categories in a, b, 
or c above. 

The questions in Section II. a-q focus on the conduct of relationship managers and the answers 
provided to these questions relate to the examination of the employee conduct in the above 
described regions and desks located in Switzerland. 


III. Conduct of Roger Schaerer, and New York Representative Office 


a. Did the representative office service undeclared accounts? If so, please describe 
the ways in which this was accomplished. 

Our investigation included a comprehensive, in-depth review of archived hard copry materials, 
emails and backup tapes of representative office employees and those who interacted with them, 
and files related to the initial opening and subsequent monitoring of the office. We also 
conducted interviews of the representative officer, all former rep office trainees still employed 
with the Bank, and other employees who regularly interacted with the rep office. 

-The New York rep office provided its limited representation and adminisPative services, outlined 
in its Statement of Scope of Activities, to prospective clients and existing clients who held Swiss- 
based bank accounts. The Statement of Scope of Activities, which contained the general “dos 
and don 'ts "for the rep office, was reviewed and approved by reputable outside counsel as well 
as U.S. federal and state regulators and was updated over time in order to adapt to tightening 
regulations and clarifications over the permissibility of certain activities. 

Regulators also frequently visited the rep office and the activities of the rep office were disclosed 
and authorized by the regulators during these visits and other regular correspondence. The rep 
office was also subject to routine audits by the Federal Reserve Bank of New York and New York 
State Banking Department and passed each audit exam. 

In accordance with its Statement of Scope of Activities, the rep office did not retain client 
account information or data and was only permitted to retain limited client details to assist in 
client contacts and communications. The rep office was not permitted to have online capabilities 
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or online access to cash, safekeeping, or related client accounts at booking centers. Thus, New 
York rep office employees did not have any access to information that would provide them with 
any information about a client 's tax status. 

The Statement of Scope of Activities instructed all rep office employees to decline any 
prospective client’s request to open an account if the client indicated that he/she intended to 
avoid paying taxes. It further stated that it is the policy of Credit Suisse not to provide any 
assistance in the evasion of taxes. 

While the indictments of employees reference six instances where a rep office employee assisted 
clients with accounts that the grand jury has asserted were not declared, our investigation has 
not indicated that the rep office employees were aware of a client ’s tax status. 

b. Did the representative office provide investment advice? If so, how was this 
accomplished and how often did this happen? 

The New York rep office 's Statement of Scope of Activities prohibited employees of the rep office 
from providing investment advice or soliciting any securities transactions from prospective or 
existing clients. 

Our investigation did not identify any instances where rep office employees provided clients with 
investment advice, though general discussions with clients about the economy and markets 
occasionally occurred. 

c. Did the representative office forward account instructions to CS employees in 
Switzerland? 

The Statement of Scope of Activities prohibited rep office employees from accepting, 
transmitting, and/or passing on securities orders or wire transfer instructions received from 
client to the account manager at the relevant branch location. However, our investigation 
revealed that the rep office did, on rare occasions, forward wire transfer instructions and check 
requests to relationship managers in Switzerland on behalf of US. clients prior to its closure in 
January 2009. 

d. Did the representative office have any role in transmitting account records of 
offshore US linked accounts to clients located in the US? 

The Statement of Scope of Activities, which had been reviewed and approved by U.S. regulators 
as mentioned above, permitted the rep office to provide clients with statements of their accounts 
and explain them. As the rep office had no direct access to client account information, statements 
were sent to the rep office from Switzerland, initially by pouch or fax, since late 2005 by secure 
electronic mail. We have analyzed the secure e-communication sent to the rep office between 
2005 and 2008 and found that this communication channel had been used almost exclusively for 
that purpose. 


e. Was the representative office ever a meeting location for US clients and 

employees of CS who were based outside of the US? If so, how often did such 


19 


PS!--Credi{Suisse-54-000021 



579 


meetings take place and where were most of the non-US based employees 
located? 

Our investigation has not identified instances where Swiss-based Clariden Leu employees used 
the rep office for meetings or any client services. 

Swiss-based Credit Suisse employees who traveled to the U.S. often visited and occasionally 
worked out of the New York rep office during their trips. These Swiss-based employees did meet 
with their clients at the rep office on occasions and not at all after 2006, but we cannot quantify 
the meetings as a systematic log was not maintained for visitors to the office. 

f. Were account docurnents located in, or that passed through the representative 
office, destroyed? 

As described above, in accordance with its Statement of Scope of Activities, the rep office did not 
retain client account information or data and was only permitted to retain limited client details 
to assist in client contacts and communications. However, the Statement of Scope of Activities 
also permitted the rep office to provide clients with statements of their accounts, as appropriate. 
Therefore, the account statements provided to clients in order for them to review them in the rep 
office were not retained, in accordance with the Bank's internal policy. This retention policy in 
relation to client account data for the New York rep office was in line with the Bank’s global 
policy on document retention in foreign rep offices, irrespective of location. 

As also described above, the New York State Banking Department explicitly approved the 
Statement of Scope of Activities, which (i) authorized clients reviewing their account statements 
in the rep office, and (ii) established the rep office 's document retention policy, 

IV. External Asset Managers and Intermediaries 

a. Define and distinguish External Asset Managers (EAMs) and Intermediaries (aka 
corporate formation agent, counsel, service provider, or fiduciary.) 

An EAMis an unaffiliated person/entity acting as an asset manager and investment advisor for 
third parties by investing assets belonging to the third parties on a professional basis or by 
providing assistance for this purpose. Typically, an EAM will be granted a limited power of 
attorney over an account permitting trading in bankable assets but not the withdrawal of funds. 

The term intermediary has different meanings in different contexts. For example, a (financial) 
intermediary is defined in Article 2(2) and (3) of the Swiss Anti-Money Laundering Act. In this 
context, the term intermediary includes, among others, banks, EAMs as well as others who on a 
professional basis assist in the investment or transfer of assets. 

In the context of the Bank's policies, an intermediary or “finder ” is an unaffiliated person/entity 
who refers clients to the Swiss bank in exchange for referral compensation. A finder essentially 
introduces a client and walks away. The sole task of the intermediary is to refer clients. If the 
intermediary intends to go beyond introducing clients, he must become an EAM. 
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In the context of service providers that form and maintain legal entities we do not refer to them 
as EAMs, but rather as intermediaries or fiduciaries. 

b. What role(s) did CS employees in (1) in SALN and (2) offices/desks other than 
SALN that were in Switzerland, have, including, but not limited to: 

i. Assisting or facilitating the creation of any non-US entity; 

ii. Assisting or facilitating the transfer of assets into any non-US entity; 

iii. Suggesting the creation of non-US entity to hold account assets; 

iv. Referring a US client to an intermediary Establishing, maintaining work, 
or providing compensation pursuant to a referral agreement with an 
intermediary; 

V. Engage in any other conduct involving an intermediary to maintain the 
secrecy of a US account. 

Please break out the response for EAMs and intermediaries. Also, identify the number of 
instances as well as affected CIFs / AuM, and the years in which such instances occurred. 

As discussed below. Credit Suisse employees in SALN had relationships with several commonly 
used fiduciaries, two of which had referral agreements with the Bank that were terminated in 
2008. Most of these relationships involved a referral by the employee to the fiduciary once a 
client expressed an interest in establishing a structure to hold assets. Clients expressed interest 
in establishing non-U.S. entities for a variety of legitimate reasons, most commonly for 
inheritance and succession planning but also for general asset protection and family disputes. 

If the non-U.S. entity was eventually established, Bank employees routinely assisted with 
transferring assets to and from the accounts held by such entities as they would with any other 
client, if requested in the proper manner. 

Our .investigation. also identified instances of Clariden Leu employees referring clients to 
fiduciaries, which occurred on a number of occasions. 

We further found that occasionally the involvement of Swiss-based employees went beyond a 
referral to a fiduciary and involved assisting a client in creating an entity, working directly with 
the fiduciary and/or client to establish the entity. The level of involvement varied by employee, 
with some having more interaction and relationships with fiduciaries than others. 

EAMs and intermediaries, as defined above, were not involved in the creation and use of non- 
U.S. entities. 


vi. How many CS employees advised or referred US clients to any 

intermediary for the purpose of establishing a non-US entity? Identify 
CIFs / AuM, and the years in which such instances occurred. 
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Because evidence on this topic is necessarily anecdotal, it is not possible to quantify the 
frequency and asset amounts of these occurrences in the earlier years, but we have found no 
evidence of any occurring after 2008. 

c. Please provide answers to the questions in IV.a,, above, for CS employees in 
booking centers other than Switzerland. 

As mentioned above, the scope of our investigation did not cover the conduct of employees 
outside of the Swiss booking platform. It should be noted that employees outside of the Swiss 
booking platform in other countries are governed by local laws, including possible local 
confidentiality laws, but are not subject to Swiss banking secrecy or any other nuances of Swiss 
law or oversight by the Swiss government 

d. K&S said there were 3 firms that CS used: 

For Swiss criminal and data protection law reasons, the Bank cannot answer the series of 
questions below relating to a specific individual or corporation without giving advance notice to 
the person concerned and providing an opportunity to seek court protection. If a contractual or 
legal business secret is at stake, no information can be disclosed absent consent by the person 
concerned. 

i. Josef Doerig. 

1 . Over what period of time did CS employees work with Mr. Doerig 
and/or his firm? 

2. Did CS refer clients to Josef Doerig? 

3. Did CS have a referral agreement? 

4. How many US linked accountholders of CS worked with Josef 
Doerig? 

5. Did he rent or maintain office space in CS? If so, when? 

6. Does CS still work with him? 

7. If not, when did work stop? Why? 

8. What due diligence efforts were taken by CS to ensure the US 
linked accounts opened by Mr. Doerig’s finn were compliant with 
US tax and securities laws? 

Regardless of the manner in which a client is introduced to the Bank, standard Swiss KYC due 
diligence must be performed to identify the beneficial owner of the account. When a client ’s 
assets are managed by an EAM, the EAMis responsible under the EAM agreement for 
performance of the due diligence requirements. When an EAM agreement is not in place, the 
due diligence procedures are performed by the Bank. The due diligence procedures for client 
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relationships that involve fiduciaries do not differ in any material v/ay from the procedures used 
for those that do not. 

With regard to compliance with QI rules, tax forms have to be completed and filed by the 
account holder, regardless of how a client was introduced to the Bank. 

Since 2005, the Bank has had a continuous internal policy to prohibit business relationships with 
U.S. EAMs with regard to clients domiciled in the U.S. Non-U. S. EAMs with US. Persons as 
clients have been required to sign a standard agreement with the Bank in which they undertook 
to comply with the rules in the U.S. Persons Policy (no securities advice or solicitation). 

ii. A lawyer: please identify. 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 

1. Over what period of time did CS employees work with this 
attorney and/or his firm? 

2. Did CS refer clients to this attorney? 

3. Did CS have a referral agreement? 

4. How many US linked accountholders of CS worked with this 
attorney? 

5. Did the attorney rent or maintain office space in CS? If so, when? 

6. Does CS still work with the attorney? 

7. If not, when did work stop? Why? 

8. What due diligence efforts were taken by CS to ensure the US 
linked accounts opened by this attorney’s firm were compliant 
with US tax and securities laws? 

iii. Third firm: please identify. 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 

1 . Over what period of time did CS employees work with this firm? 

2. Did CS refer clients to the firm? 

3. Did CS have a referral agreement? 

4. How many US linked accountholders of CS worked with this firm? 

5. Did the firm rent or maintain office space in CS? If so, when? 
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6. Does CS still work with the finti? 

7. If not, when did work stop? Why? 

8. What due diligence efforts were taken by CS to ensure the US 
linked accounts opened by this firm were compliant with US tax 
and securities laws? 

e. Were there any other intermediaries that CS used to refer, advise, or assist US 
clients, including, but not limited to: 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 

i. Matthias Rickenbach 

ii. Beda Singenberg? 

iii. Any other employees of Sinco Truehand? 

iv. Centrapriv? 

For any EAM or intermediary identified in IV.e,, please respond to the following questions: 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 

1 . Over what period of time did CS employees work with this 
individual or firm? 

2. Did CS refer clients to the intermediary? 

3. Did CS have a referral agreement? 

As mentioned above, there was a referral agreement in place with two of the fiduciaries 

identified in question IV. d. above. 

4. How many US linked accountholders of CS worked with the 
intermediary? 

5. Did the intermediary rent or maintain office space in CS? If so, 
when? 

6. Does CS still work with the intermediary? 

7. If not, when did work stop? Why? 

8. What due diligence efforts were taken by CS to ensure the US 
linked accounts opened by this individual or firm were compliant 
with US tax and securities laws? 
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9. Does CS still accept US linked accounts from EAMs or 

intermediaries? If so, how many have been accepted 2010 to the 
present? What due diligence efforts were taken by CS to ensure 
that those US linked accounts were compliant with US tax and 
securities laws? 

Since 2005, the Bank has had a continuous internal policy to prohibit business relationships with 
U.S. EAMs with regard to clients domiciled in the U.S. Non-U.S. EAMs with V.S. Persons as 
clients have been required to sign a standard agreement with the Bank in which they undertook 
to comply with the rules in the V.S. Persons Policy (no securities advice or solicitation). The 
Bank’s decision to exit the V.S. cross-border business also fully applied to V.S. clients of EAMs. 


V. Numbered accounts 

a. Please define and distinguish: 

i. numbered account; 

A numbered bank account is a type of bank account where instead of the name of the account 
holder, a number is displayed as the client's name in the bank's ordinary system. The account 
holder is not anonymous, but only a limited number of persons within the bank have access to the 
client identification details. A numbered account is not treated any differently than an ordinary 
account for purposes of information requests under a double taxation treaty or any other 
regulatory purpose. Further, the same AML/KYC standard applies to such an account as to an 
ordinary account. 


ii. dual account; 

The term "dual account" is used, for example, when the same account holder has accounts with 
two different legal entities of the same group. An example may be to have a brokerage account 
with CSPA and a brokerage / safekeeping account with Credit Suisse. These "dual account" 
relationships were prohibited due to the securities law considerations, since it could not be 
ensured that a client would not use any CSPA related investment advice for Pades on his Credit 
Suisse brokerage account, thereby risking the “unsolicited" nature of the Credit Suisse accounts. 
Dual accounts with CSPA and Credit Suisse were prohibited from CSPA 's inception. This 
prohibition was reviewed and expressly reconfirmed again as part of the W-9 project in 2007. 

iii. double account; 

In some limited circumstances the term “double account" may have been used instead of "dual 
account" as described above, but otherwise the term is unknown to Credit Suisse. 

iv. pseudonym account. 

A pseudonym account is the same as a numbered account (see above) with the only difference 
that a pseudonym is used instead of a number. Therefore, pseudonym accounts also did not 
provide anonymity to the holder of the account. Pseudonym accounts (relationships) were no 
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longer allowed after December of 1997 and existing pseudonym accounts had to be changed to a 
named or numbered relationship. This change in policy was applicable to all clients of the bank 
and not specific to U.S. clients. 


b. CS has stated that its policy did not permit US persons to have numbered 
accounts. 

i. Why? 

We believe that a misunderstanding has occurred here: Credit Suisse allowed U.S. Persons to 
have numbered accounts under the U.S. Persons Policy, as this was specifically allowed as a 
permissible product in the product chart in the first version of the policy from 2002. However, 
as outlined above, pseudonym accounts were not permitted (for any category of clients) after 
December 1997. 

As we explained to you in our July 12, 2013 letter, a numbered account is a standard type of 
account within the Swiss banking industry and has never been banned by Credit Suisse. 

ii. Exceptions to this policy, however, appear to have existed. In the context 
of the W9 project in 2006, CS searches for numbered accounts gave rise to 
~128 matching accounts. Were any US linked accounts numbered 
accounts? 

1. If so, identify the number of CIFs/AuM. 

As described above, Credit Suisse never prohibited U.S. Persons from having numbered 
accounts. 

VI. W9 


a. Were US persons seeking a Swiss CS account required to fill out a W9 form, as a 
condition of opening the account? If so, when was this policy implemented? 

Were exceptions identified to this policy and if so, how many instances and in 
what years? 

Under the Q1 rules and the QI Agreement as implemented in 2001, the Bank was only required to 
obtain a Form W-9from U.S. clients if the client held a safekeeping account and sought to own 
U.S. securities. Therefore,.no Form W-9 .was required as.a.condition.to open.any. other typeofr... 
account. As part of its Ql obligation, the Bank is audited by its external statutory auditor every 
three years. Until now, the Bank has been audited four times with the last time in 2012 for the 
year 2011, and no substantial findings have ever been reported. 

Since 2008, the Bank has extended the scope of its W-9 requirements beyond the scope required 
by the QI agreement to include all kinds of accounts, including cash accounts and securities 
accounts that did not hold U.S. securities, to require all U.S. residents, both direct clients and 
beneficial owners of non-US. domiciliary entities, to provide Form W-9s and to be transferred 
to an SEC registered subsidiary (CSPA or the U.S. operations) if they held securities accounts 
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(starting in 2009), as well as to notify all identified U.S. citizens, dual citizens, and greencard 
holders resident outside the U.S. of their Foreign Bank Account Report (“FBAR ”) filing 
obligations (in 2011) and subsequently requiring them (starting in 2012) to provide Form W-9s 
for all accounts. In all cases, not only were Form W-9s required, but clients and/or beneficial 
owners were also required to sign waivers of Swiss bank secrecy o bjections to allow full 
transparency with regard to such accounts. Clients or beneficial owners who failed to provide 
the requested documentation were terminated by the Bank. 

Furthermore, the Bank’s IT processes automatically prevent an employee from booking U.S. 
securities into a safekeeping account of a U.S. person where no Form W-9 was filed. 

b. Has CS ever identified US linked accounts that did not have W9 fonns? What 
was the amount of CIFs/AuM? 

As discussed above in question 11. o. in connection with the discussion of U.S. beneficial owners, 
due to the differences in scope, definition, and focus between the Q1 rules and Swiss legal 
AML/KYC rules, there will always be different identification of beneficial owners between the Q1 
forms and Form As with particular structures: In compliance with Swiss AML standards, the 
Bank required domiciliary companies to identify the ultimate natural person beneficial owners of 
the accounts on Form A. Under U.S. tax rules, entities are allowed to classify themselves as 
beneficial owners and do not require ultimate natural persons to be identified as beneficial 
owners of such entities on Form W-8BEN or to provide Form W-9s. As pointed out above, the 
Form A on the one hand and the Form W-8BEN on the other serve different purposes. There 
were many cases in which a U.S. person may have been identified under Swiss law on Form A 
and was not required under the Q1 rules to provide a Form W-9 because the non-US. 
domiciliary entity had classified itself as the beneficial owner and properly provided the Form 
W8-BEN. These discrepancies — of which relationship managers were often aware — were the 
result of proper implementation of the two legal requirements and were perfectly legitimate. 


i. How many US linked accounts that did not have W9 forms held or hold 
US securities? Identify the amount of CIFs/AuM. 

In the course of doing business, Credit Suisse (similar to other banks) has encountered very few 
exceptional situations where a U.S. linked account may have held U.S. securities without having 
a Form W-9 for the following reasons: 

• A non-US. citizen residing outside of the U.S. moves to the US. and provides the 
Form W-9 only after the account has been flagged as U.S. within the Bank's IT 
systems. This will automatically trigger an alert within the Bank 's formality 
control system and will require the relationship manager to follow-up. Under the 
Ql rules, the Bank has 60 days to obtain the Form W-9. Furthermore, the 
relationship will be handled according to the U.S. Persons Policy P-00025. 
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• In rare occasions, a non-US. security may be reclassified as U.S. security. This 
will automatically trigger a blockage of the safekeeping account until the 
situation is resolved, i.e., U.S. securities are sold or client provides a Form W-9. 

We have provided you with the numbers of U.S. residents and U.S. citizens resident outside of the 
United States holding U.S. securities without a Form W-9 on slides 24 and 26 of our July 2013 
presentation. You will see that, in line with what we outlined above, these numbers are very low: 

• For U.S. residents we are displaying between 7 and 18 clients which can be 
triggered by either a change of the U.S. status of the account holder (move to the 
United States) or the reclassification of a security. 

• For U.S. citizens resident outside the United States where no change of their U.S. 
person status is to he expected, the number is even smaller and between only one 
and a maximum of three clients. 

ii. What corrective action was taken, and when? 

As noted above, external auditors have been appointed to perform audits in line with the 
requirements as per section 10 of the QI agreement. Such audits have been performed for the 
years 2002, 2005, 2008 and 2011. No material defects were detected during these audits, which 
confirms that Credit Suisse is fully compliant with the documentation requirements under the QI 
agreement. The above-described rare cases of change in status of the client or the securities 
classification are part of normal day-to-day business activities, are automatically programmed 
for handling under the Bank’s control systems and are promptly remediated as required by the 
QI rules. 


iii. Were there situations in which U.S. beneficial owners of accounts had 
both declared and undeclared accounts? If so, please identify the amount 
ofCIFs/AuM. 

Our investigation did not confirm that clients held both declared and undeclared accounts, 
although we identified suggestions that such an arrangement may have occurred in rare 
instances, despite extensive analysis we have not be able to confirm that this, in fact, happened. 
In the context of the Bank’s W-9 Project, during which the Bank identified accounts eligible for 
transfer to CSPA (i.e., those accounts with a Form W-9 on file), the Bank had a strict policy 
prohibiting clients from holding accounts with both CSPA and the Private Bank. 

iv. What corrective action was taken, and when? 

Since we did not confirm that clients held both declared and undeclared accounts, no corrective 
action was needed. 

VII. Clariden Leu 


a. Describe the Exit Project(s) that was implemented at Clariden Leu. 
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i. Identify the start and end dates regarding any exit project or any iteration 
of a project to identify and exit US-linked CIFs. 

ii. Define the groups of US linked accounts that it addressed, and when they 
were addressed. 

As we described in our July 12, 2013 correspondence, Clariden Leu commenced several projects 
to address U.S. related persons and to implement Credit Suisse 's updated policies relating to 
these client groups. 

Clariden Leu launched analogous exit projects to those at Credit Suisse in 2008 and 2009 to 
address issues relating to non-U. S. domiciliary companies and trusts with U.S. beneficial 
owners, known as Compass I and Compass U at Clariden Leu (Entities or E projects at Credit 
Suisse). Compass 1 (Fall 2008 to July 2012) focused on the highest risk category: non-U.S. 
entities with U.S. beneficial owners — the largest accounts and those holding U.S. Securities — 
with the objective of ensuring tax compliance or exit. Compass 11 (March 2009 to July 2012) 
covered the remaining non-U.S. entities with U.S. beneficial owners not covered by Compass I. 

U.S. resident natural persons were dealt with next in Compass III (May 2009 to March 201 1 ), 
which succeeded Alert CL-02808 that had required new relationships with U.S. residents, 
citizens, or green card holders to be centralized and account holders to provide a Form W-9. 

The alert also included a travel ban. The project was a combination of centralization, training 
and establishment of tax compliance or exit, and therefore not a pure exit project per se. 

Compass TV and V (March 2011 to July 2012) focused on the exit of the business with U.S. 
residents. Clariden Leu decided in March 2011 to exit the business (rather than creating a 
CSPA-like entity or Special Service Offering-like desk to service these clients), and Compass V 
was the process set up to handle forced closures (not a separate project). Compass V could not 
be completed by Clariden Leu before it was merged into Credit Suisse, so the project was passed 
on to the Credit Suisse project team for merger into the ongoing Credit Suisse projects and 
completion. 

iii. Prior to CL’s integration into CS, from 2006 -2011, quantify the number 
of US linked accounts that were identified each year, fte number that were 
determined to be compliant, and the number that that left CL. Quantify 
CIFs/AuM per year. 

Please see the attached-slides-titled.Clar.iden-Leu-Pepor.t-toJhe.Senate. Permanenl-Subcommittee.- 
'on IhvestigdtidnSl 'dated DecemFef 201 3. 

b. When Clariden Leu was integrated in 2012 into Credit Suisse, quantify the 
number of US linked accounts at Clariden Leu were identified as US-linked, the 
number that were determined to be compliant with US securities and tax laws, the 
number that were determined to be non-compliant, and the number that that left 
the bank. 
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At the time the merger was announced on November 15, 201 1, Clariden Leu had substantially 
completed its remaining Compass cases. Therefore, by the time the merger was announced, 
essentially the only remaining task was to ensure the relationships were actually closed and 
address any newly identified relationships. 

In late November, Clariden Leu decided to follow Credit Suisse ’s newly implemented policy to 
actually force the closure of the uncooperative and dormant accounts, to liquidate the assets and 
to issue checks. These tasks were commenced in December 2011. 

At Credit Suisse, all such cases were centralized in the Client Task Force, which became the 
relationship manager of record for the clients and was thus able to implement the closure. In 
January 2012, it became clear that more relationship managers were leaving Clariden Leu and 
the resources were diminishing to be able to implement the forced closure policy. Clariden Leu 
reached out to Credit Suisse for temporary support to help Clariden Leu implement the forced 
closures, and Credit Suisse promptly seconded a key member of the Credit Suisse Client Task 
Force to act as the relationship manager at Clariden Leu to centralize and implement the forced 
closures. Through these efforts, Clariden Leu was able to continue with its forced closure 
processes with full resources despite the merger. 

In addition, employees in the Legal, Compliance and Formalities departments as well as 
Business Risk Management remained with Clariden Leu after the announcement and were 
integrated into Credit Suisse, allowing a smooth transition and completion of Clariden Leu 's 
pre-integration exit efforts. In fact, as noted above, as former relationship managers were 
leaving before the integration, new relationship managers who were reviewing files became 
aware of possible U.S. connections of some clients. These relationship managers referred such 
cases to the Legal department for additional investigation to determine if there was any U.S. 
connection and, if so, to obtain demonstration of tax compliance from such clients and/or 
beneficial owners, or to put the clients into the forced exit process. Under these circumstances, 
more due diligence was likely conducted than would otherwise have been possible if the merger 
had not been announced. Management was fully supportive of these expanded pre-integration 
exit efforts; staffing and resources were adequate to address and handle the issues as they arose. 

When the merger of Clariden Leu into Credit Suisse occurred, there were 24 relationships 
flagged as U.S. resident (with total AuM of USD 8 million) still awaiting resolution under the 
applicable exit project guidelines and thus transferred to Credit Suisse for resolution. Sixteen of 
these were subsequently closed, five are currently in forced liquidation, one client no longer lives 
in the U.S., and two clients either are eligible for or already moved to the special service offering 
{cash-only and Swiss retirement-plans for Swiss nationals- living-in-the-U.S.-and expats of-Swiss=.— 
based firms on an assignment in the V.S.). 

With regard to non-US. entities with U.S. beneficial owners (identified through domicile and 
nationality flags in the systems), there were 57 relationships (with total AuM of USD 94 million) 
that were transferred to Credit Suisse as a result of the merger and addressed in line with the 
applicable exit project guidelines. Twenty of these were subsequently closed, three were 
reviewed and verified, seven are currently in (forced) liquidation and five no longer have or had 
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never had a U.S. nexus. Only two of the CIFs transferred to Credit Suisse during the merger are 
still open, whereas one of them cannot be closed due to a pending legal case. 

i. Describe the reasons that CS continued to identify US linked former CL 
CIFs after Jan. 2012 including, but not limited to, any gaps in scope of 
CL’s pre-integration exit efforts, staffing, resources, management or other 
reason. 

Please see above response. 

ii. What knowledge did Mr. Cerutti and Mr. Meister - as members of the 
Board of CL - have about the number and related AUM of US-linked, 
accounts that were determined to be non-compliant with US securities and 
tax laws, and what actions did they take to address the matter and increase 
the effectiveness and pace of CL exit efforts? 

The objective of the Credit Suisse and Clariden Leu exit projects was to verify tax compliance of 
U.S. linked accounts in order to allow these accounts to remain at the banks. The projects were 
never intended to identify non-compliant behavior. Clients may have left the bank in the course 
of the exit projects for any number of reasons other than not being compliant including (1) 
choosing not to provide proof of compliance, (2) not meeting the minimum asset level in order to 
transfer to CSPA, or (3) leaving the bank for reasons unrelated to the tax status of the account. 
Additionally, our investigation showed that clients tended to switch banks during times of change 
in services, particularly with respect to regulatory changes or changes in relationship managers. 

Board members were aware that U.S. linked accounts were being closed in the course of the exit 
project. As the projects were a priority of the banks and their respective boards, board members 
continued to encourage the progress and completion of the projects by offering their support as 
well as resources to assist with the project. For example, as described above, Credit Suisse 's 
Client Task Force, a group in the Compliance department dedicated to ensuring that non- 
cooperative U.S. linked accounts were closed, seconded an employee to Clariden Leu to assist 
with the same task 

c. Identify the number and names of relationship managers that became part of 
Metropol partners 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 

L - Describe the-agreement that- resulted in former GL-RMs-(-whoyoined 
Metropol) maintaining former CL accounts at CL? 

Agreements with EAMs are standard agreements at arm 's length. The nature of, value of, 
support or investment provided by Credit Suisse to encourage former Clariden Leu relationship 
managers to maintain their client accounts at Credit Suisse after they left to join an EAM is 
nothing more than the Bank would provide to any other EAM whose contracts were negotiated at 
arm 's length basis. 
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ii. What was the nature of, value of support, or investment provided by CS or 
CL to encourage the former CL RMs to maintain their client accounts at 
CL after they left to join Metropol? 

Please see above response. 

iii. What was the role of Mr. Cerutti, Mr. Meister, and Mr. Boegli in those 
negotiations and settlement? 

The negotiations involved senior management as appropriate in terms of corporate governance 
rules. 


iv. Identify the number of US linked CIFs and AuM of former CL RMs who 
joined Metropol. 

1 . Identify the number of accounts that were subsequently exited 
because the accountholder was unwilling or unable to demonstrate 
tax compliance. 

For the reasons identified above, the Bank cannot provide answers relating to specific persons. 
Generally speaking, and as already mentioned, however, Clariden Leu 's U.S. client base had 
been substantially exited before the merger of Clariden Leu into Credit Suisse was announced in 
2012 and relationship managers had very few (if any) U.S. clients left. 

V. What due diligence efforts were taken by Clariden Leu to ensure the US 
linked accounts opened by Metropol RMs were compliant with US tax and 
securities laws? 

Relationships opened by SAMs are subject to the Bank’s standard know-your-client 
requirements imposed by Swiss law to properly identify both the client and any potential 
benefcial owners. Furthermore, relationships opened by external asset managers are also 
subject to the Bank ’s policies prohibiting relationships with U.S. clients or benefcial owners 
unless they meet the Bank’s strict requirements (e.g., no account openings for U.S. residents 
except special service offering with limited range of services (excluding in particular securities- 
relaled services and credit cards) for Swiss citizens resident in the U.S. and assignees of Swiss 
companies in the U.S., tax compliance and waivers of U.S. taxpayers required, etc.). 

Adherence to these policies is enforced through the Bank's enhanced new relationship opening 

ft^i-andproceduresfimpleme»tediiiJuly-2CU.2yj.e.rCvery-short ly after M e t ropolbecame 

operational) where any U.S. related link is captured in case of new openings (including U.S. 
place of birth) and the systems automatically block the opening if proper tax compliance 
documentation is not provided or if the relationship does not ft within the policy (e.g., a 
relationship with a U.S. resident who does not qualify for the special service offering). 

Vin. Employment of Swiss-based RMs 

a. How many Swiss-based RMs left the bank 2006-2013? 
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For the above mentioned period, the attrition rate of Credit Suisse relationship managers in 
Switzerland has been between 10% and 12% annually. In Clariden Leu, the rate, in some years, 
was more than double. 

However, for businesses undergoing restructuring—for example a merger of legal entities, or an 
exit from a business line — the rate may well exceed 50% and could come close to 1 00%. 


i. Of those, how many RMs serviced US linked accounts? 

ii. How many US linked accounts were serviced by them? 

iii. How many of those accounts and related AUM were determined to be 
non-compliant with US tax or securities laws? 

b. Has Credit Suisse imposed any disciplinary action on any Swiss-based employees 
based on conduct related to US linked accounts? Identify the number of 
employees, the dates, and the disciplinary action imposed. Please answer the 
same question for employees based in locations outside of Switzerland. 

In early 2012, the Bank formed a special task force to follow up on potential breaches of its 
internal policies identified in the investigation, and to determine the need to impose disciplinary 
action against employees still with the Bank at the time of the review. The taskforce is led by 
legal and supported by human resources as well as outside counsel (Schellenberg Wittmer). 

Under review by the task force so far was a total of 41 cases. If the initial suspicion of a policy 
breach could not be removed otherwise, the employees concerned were (again) interviewed to 
give them an opportunity to be heard and defend themselves. Upon completion of the review, the 
task force submitted the remaining cases for decision to a special disciplinary review committee, 
together with its recommendations. 

The disciplinary review committee, which is chaired by the divisional CEO, met three times so 
far to deliberate and decide on the cases submitted by the task force. The committee followed the 
recommendations of the task force in most cases and imposed disciplinary action against a total 
of 10 Swiss based employees (6 in 2012 and 4 in 2013). 

The sanctions imposed were for the following policy breaches: Failure to prevent UBS-inflows 
- (3); praviding~seeitrities-adviee-<md.soUeitcition-to-a-per-son-m-4hg-U.Sf2)pbreac}u)fLHY.C 
rules/failure to identify US. beneficial owner (1): failure to record domicile change to US. (2); 
opening U.S. linked account without required approval (1); failure to verify change of 
citizenship from U.S. to other nationality (1). 

The above policy breaches were sanctioned with formal warnings that go into the HR file of the 
employee concerned for a retention period of between I and 6 years, plus substantial bonus cuts. 
None of the employees were terminated. 
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Additionally, the three indicted relationship managers still employed with the Bank were 
removed from their positions and placed on administrative leave. 

IX. Other locations outside Switzerland 


a. How many US-linked accounts (CIFs and AUM) that were identified in 2012/13 
as part of ongoing exit projects, were from the SALN desk? 

We are currently still working on the information requested in this section. The Bank is very 
committed to following up on CIFs that are newly identified as U.S. which requires a time- 
consuming manual review into whether a client has just recently moved to the US. or whether he 
or she had been resident there for a longer period of time. This review is not yet fully completed, 
but it will include answers to questions a, b and d. 

b. How many (CIFs and AUM) were from other desks in the Swiss booking system, 
and which desks were they from? 

c. How many (CIFs and AuM) were from outside the Swiss booking system 
according to location. 

As we noted earlier, accounts outside of the Swiss booking platform in other 
countries are captured and reviewed as part of the preparation for FATCA. 

d. Annually between 2003 and 2007, how many accounts (CIFs and AUM) of US 
citizens were located in the US? 

X. UBS/LGT 


a. Did Credit Suisse identify inflows into US linked accounts from UBS or LOT 
after July 2008? Provide the amount of CIFs/AUM per institution. 

After the relevant Legal & Compliance Alerts had been enacted in July 2008 by both Credit 
Suisse and Clariden Leu prohibiting inflows from UBS to accounts of U.S. persons/U.S. 
taxpayers who had not filed a Form W-S>, a monitoring process was implemented in December 
2008 with the aim of identifying clients closing their UBS or LOT relationships and transferring 
their assets to Credit Suisse or Clariden Leu. 

When transfers were coming into the Bank from UBS/LGT, they contained no information as to 
whether they were coming from U.S. related accounts that-were being closed or for other normal 
commercial transactions and — due to the large volume of transactions executed ddllySetween 
Credit Suisse and UBS — it was impossible to implement any automatic blocking of incoming 
UBS pansfers. Rather, a manual screening process had to be implemented to separate normal 
business Pansactions from Pansactions in the context of U.S. clients trying to move their assets 
to Credit Suisse or Clariden Leu. 

Accordingly, inflows from UBS and/or LGT of more than CHF 5 0, 000 (including also securities 
pansfers) to accounts of non-W-9 U.S. clients were monitored manually and sent back to the 
originating banks if they were in breach of the alerts. As already described above, however. 
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Credit Suisse/Clariden Leu was not in a position to identify transactions originating from exited 
U.S. linked accounts at UBS and LGT. Hence, incoming transactions could only be identified as 
potentially in breach of the alert if inflows to existing relationships of U.S. persons could be 
identified as comingfrom an account of the same person at UBS/LGT (whereas the identity of 
the sender of a payment is not always visible to the receiver bank, however) or if in case of an 
account opening, a new client informed the Bank of his or her U.S. status. 

In 201 1, UBS provided a list to Credit Suisse consisting of over 3, 000 transactions (wire 
transfers and security deliveries) to Credit Suisse and Clariden Leu in the aggregate amount of 
over CHF 600 million. According to UBS, all of these transactions originated from the UBS "exit 
population. " However, an analysis undertaken by Schellenberg Wittmer found only very few 
policy violations. Rather, the bulk of the transactions were Pansfers to non-US. accounts and 
frequently commercial Pansactions. Policy violations were only found with regard to 30 
relationships accounting for transactions in the aggregate amount of CHF 25.6 million. 

These policy violations were followed up on in the disciplinary process. 

XI. FATCA 


a. Did Credit Suisse fill out the “decision template” on FACTA opt in or opt out? 
See business impact analysis in FATCA International Transparency Phase 
presentation CS-SEN-00408837, at CS-SEN-00408852. 

Yes, in 2011, the relevant Private Banking locations completed the decision template. 

XII. General Findings 


a. Describe the knowledge, and if so,, involvement, of senior executives, officers and 
directors of Credit Suisse with respect to US Linked accounts that were not 
compliant with US tax and securities laws in Switzerland and elsewhere. 

The investigation did not reveal any evidence demonsPating that, prior to the exit projects, 
senior executives, ojficers, and directors of Credit Suisse had any knowledge of U.S. linked 
accounts that were not compliant with U.S. tax and securities laws in Switzerland and elsewhere. 

During the exit projects, senior executives, ojficers, and directors of Credit Suisse were aware of 
and supported the project and its objective of reviewing and allowing only clients who 
demonstrated proof of tax compliance to remain at the Bank As noted above, however, the 

o bjectivErpfrbotlrthe'CredttSuissexxridCbiriden-beu'exitprojects was-to-coiiect proof of 

compliance of U.S, linked accounts as a condition of allowing these accounts to remain at the 
banks. The projects were never intended to determine the non-compliance, nor could they have, 
given the information available to the Bank Clients may have left the Bank in the course of the 
exit projects for any number of reasons besides not being compliant including (1) choosing not 
to provide proof of compliance, (2) not meeting the minimum asset level in order to Pansfer to 
CSPA, or (3) leaving the Bank for reasons unrelated to the tax status of the account. 

Additionally, our investigation showed that clients tended to switch banks during times of change 
in services, particularly with respect to regulatory changes or changes in relationship managers. 
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b. Describe the effectiveness of the legal, compliance and audit functions with 
respect to identifying and stopping the solicitation, opening and servicing of US 
linked accounts that were not disclosed or not compliant with US tax and 
securities laws, and RM activity related to those accounts. 

As we have reported in previous presentations and correspondence, long before any 
investigations or public scrutiny of the U.S.-Swiss cross border-business, Credit Suisse was 
focused on compliance with the applicable rules and regulations governing this business. In 
2001 and 2002, the Tax and Legal & Compliance departments were already heavily focused on 
compliance with the U.S. QI Agreement and promulgating a policy requiring compliance with 
SEC regulations governing the cross-border business, respectively. 

The Legal & Compliance department along with the Bank 's Business Risk Management and 
audit functions continued to focus on the issues of solicitation and investment advice in the 
cross-border business, addressing these issues in their training and policies and subsequent 
monitoring of the various sub businesses. Additionally, the Bank's Formalities department 
focused on related issues, including ensuring that accounts holding U.S. securities had a Form 
W-9 on file and formalities surrounding account openings, such as ensuring that discretionary 
mandates for U.S. accounts were not signed in the U.S. 

These control functions effectively detected instances of non-compliance in these areas over the 
years but did not monitor issues of tax compliance, as information about the clients ' tax status 
was not available to the Bank and was not requested by the Bank. However, as we have reported 
to you in the past, some improper activities were not detected by the control functions because of 
the actions undertaken by certain employees designed to conceal their non-compliance. One 
example of this occurred when the internal audit function had correctly suspected instances in 
which SALN employees solicited clients and provided investment advice on their trips to the U.S. 
The SALN supervising relationship manager took extraordinary measure to conceal these policy 
violations, however, by altering travel reports that contained evidence of this misconduct. 

c. In the Deloitte & Touche briefing of its review of US linked account relationships 
at CS, D&T noted that, “For local regulatory reasons (e.g., bank secrecy) Swiss banks 
were never designed to centralize their client relationships’ data.” Please describe: 

i, the regulatory reasons (and the requirements they effected) that D&T 
identified 

• The regulatory requirement for an application of the strict “need-to-know " principle is set 
out in the FINMA Circular RS08/21 of November 20, 2008 which is applicable to all banks 
in Switzerland. Appendix 3.I.C principle 3 reads as follows: 

Margin no. 15: The bank must know at all times where CID (Client Identifying Data) is 
stored, which applications and IT systems are used to process it and through which path it 
can be electronically accessed. Adequate controls must he in place to ensure that data is 
processed as stipulated in art. 8 et seq. of the Swiss Federal Data Protection Ordinance 
(DPO). Special controls are necessary to cover physical locations (e.g. server rooms) or 
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network segments that store or make accessible large quantities of CID. Data access must 
be clearly regulated and must only take place on a strict "need-to-know" basis. 

(...) 

Margin no. 21: Staff may only have access to data or functionalities which are necessary 
for the execution of their job. 

Margin no 22: Access to CID must be allocated according to the function (type of job) the 
person has in relation to CID. If the function does not require any processing of CID (e.g. 
is limited to the preparation of reports, data analysis, advisory services), the access rights 
are to be limited (e.g. by providing read-only rights). 

• Article 47 of the Swiss Federal Law on Banks and Savings Banks reads as follows: 

“I. Whoever intentionally: 

a. divulges a secret that was either entrusted to him/her or that he/she became aware of 
in his/her capacity as a member of a bank's governing body, as an employee, 
mandatory or liquidator of a bank, as an officer or employee of an audit firm; or 

b. seeks to induce others to violate such professional confidentiality: will be sentenced to 
imprisonment of up to three years or punished with a fine. 

2. Offences committed through negligence are punished by a fine of up to CHF 250,000. 

3. In case of recurrence within 5 years after a conviction has entered into force, the 
applicable fine will be of at least 45 day rates. 

4. Violation of professional secrecy remains punishable even after termination of the 
official relationship, employment or the exercise of the profession. 

5. This will be without prejudice to the federal and cantonal regulations concerning the 
obligation to testify and to disclose information to the authorities. 

6. The persecution and judgment of actions punishable under the present provisions is 
incumbent on the Cantons. The general provisions of the Penal Code apply. " 

• Further, Article 35 of the Swiss Federal Law on Data Protection reads as follows: 

"Whoever intentionally and without proper authorization discloses particularly sensitive 
personal data or personality profiles that he/she acquires knowledge of in the course of 
exercising his/her profession, such exercise requiring knowledge of said data, will, on 
application, be punished by imprisonment or with a fine. 

Whoever intentionally and without proper authorization discloses secret and particularly 
sensitive personal data or personality profiles which he/she acquires knowledge of in the 
course of any activity on b ehalf of or whil e undereo ine trainin g with a p arty subject to th e 
duty of confidentiality will be punished likewise. The unauthorized disclosure of secret and 
particularly sensitive personal data or personality profiles will remain punishable even 
after termination of the exercise of the profession or of the training period. ” 


ii. which of those were related to secrecy; 

See Article 47 of the Swiss Federal Law on Banks and Savings Banks above. 
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iii. how and why the regulatory reasons (and the requirements they effected) 
resulted in CS not centralizing its client relationship data; 

Due to the size of its business — approximately 2 million active client relationships — Credit 
Suisse has built its applications along the business processes and based on the diverging needs 
of the various departments involved in managing and administering a client relationship, e.g., 
relationship management, marketing, credit department, operations, etc. For speed and 
efficiency reasons, the IT landscape is therefore designed to ensure that each involved 
department has access to the data required to discharge the relevant duties and responsibilities. 
This design also takes into account the legal and regulatory requirements for compliance with 
the "need-to-know "principle and bank client confidentiality. 

iv. how, as a result, CS client data was organized; and 
See response provided above. 

V. what changes or reforms have been made in the way CS organizes and 
centralizes its client data. 

Each time Credit Suisse has gone through an acquisition or a merger there has been a focus on 
systems including those relating to client data, to try to centralize the relevant data in one of the 
existing applications. Recent examples include the change of the main systems of the five banks 
that were brought together under Clariden Leu in 2007. As of then, Clariden Leu used the same 
main systems for its client data as Credit Suisse. In 2012, when Clariden Leu was merged into 
Credit Suisse, the remaining system that Clariden Leu had used for the data on beneficial owners 
was also replaced and the beneficial owner data was integrated in the relevant Credit Suisse 
application. 
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To: 

From: 

Cc; 

Bcc: 

Received Date; 
Subject: 


Miller, Dale <dale.milier@credit<suisse.com> 

Studer, Adrian </0=CREDIT- 

SUISSE/OU=GUCN=RECIPIENTS/CN«ASTUDER> 


2012-02-28 07:46:32 EST 
RE; Important - NNA, PBMC 


We are contacting Gassman and Besmer now to get LATAminput and we are contacting the 
BMs w/o response so far. { plan to have a hrst estimate around 10:00AM and hopefuliy better 
data iater in the day including LA. 

Adrian G. Studer 
Managing Director 

Private Banking j Head Business information Anericas & FTograms 
CREDIT SUISSE AG 

Eleven Madison Avenue • 10010-3629 New York j Unite d States 
Phone -r1 212 325 2892 i Fax +1 212 322 18v33 j McPlie|mi|H 
adrian.studer@credit-suiS5e-com 


" ■ - Redacted by the Permanent 

Subcommittee on investigations 


From: Miller, Dale 

Sent: Monday. February 27, 2012 6:30 PM 
To; Studer. Adrian 

Subject: RE: Important - NNA. PBMC 


Adrian - this is what I have so far - need the Latam numbers and then would you please 
consolidate and send back to me ASAP. 


Boston 

Ross Kennedy is working with solution partners on a loan v.s, $100MM OP units. We should no if it’s a go 
in the next two weeks. If so, it would result in $1 OOMM in NNA. 

Greenwich 

Normal flows anticipated. That would be somewhere in the $3 - $10 million range net. 

New York 
? 


Philadelphia 

win be submitted 

3/1 /1 2 - we are well positioned.' 

Accounts are open, awaiting assets fromi 

ew Commitments: $30 million in commitments that will arrive over the next 3 or 4 weeks 
That totals $86 milling by end of Q1 

the last we heard lUBwiil be a US citizen which means we will ultimately categorize those 
assets as NNA for PBUSA. 

^iiBassets currently held at Pershing as custody only; $6,490 biillon 


Permanent Subcommittee on lnves{i2ation5 

EXHIBIT #21 
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- = Redacted by the Permanent 

Subcommittee on Investigations 


BHUCharitable Assets Currently Held at Pershing as custody only : $1,731 billion {$1.2 billion is in the 
Fidelity DAF we opened 12/2011) 

-i^mimilAssets to be transferred to CS from GS once agreements are approved: $1 .8 billion (Truly 
heWto'CS) 

According to Sam P. there are no new assets from the owner of SHB or his 
daughter. There are about $1 .2bn In the DAF and there is a possibility to get and 
additional $200 to $500mm added later this year. Currently these assets are stiii 
classified as custody assets until the mandate changes and we start to actively manage 
the portfolio including e.g. investments in Al. The DAF is booked in Philadelphia. No 
activity in Boston at this point in time. 


Atlanta 

Andy Thompson has $20 million that should arrive this week. 

Miami Domestic 

We are expecting around $50mm in NNAfrom the|HI|BHH, but it would come as REIT OP units for a 
volaris strategy. The NNA would probably not hit "automatically" There has been paperwork going back 
and for 3 months so hope to close this one within 30 days . 

Houston/Dailas 

? 


Chicago/Northbrook 

? 


LA 

7 

SF 

Kj^^pbrought in ■>■/- $1 .4 Billion (depending on final pricing ofjlHHH stock, wrestled away from GS) 
^^Het.a! look to be getting S75MM from their big Canadian account (which we share with LA) in a 
HOLT strategy 

Dagn/s team is expe cting $1 2MM 

PIIIHPm^are doing the DSP forHUllf deal prices in the range, it wil! be $50MM of 

NNA (mid- March). 

^ close to oper»ing an account with HHHH- should be around $50MM 


Mexico Domestic 

A potential IPO where we could capture accounts from the selling shareholders - estimate 50 mm - An 
investment/extension of credit for 40/50 mm total 

Brazil Domestic 
? 

PBUSA Latam 
7 

Latam 


Dale E. Mliier 

Managing Director 

Chief Operating Officer of the Americas 
Private Banking Americas 


CREDIT SUISSE SECURITIES (USA) LLC 
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Eleven Madison Avenue 
New York. NY 10010-3629 

(212) 5'3&-39M' bi'rect ■BBBBB Mo(Me 
(212) 743-3197 Desk Fax 1800)647-2516 TdtFree 


-- Redacted by the Permanent 

Subcommittee on Investigations 


Trie Private Banking USA business in Credit Suisse Securities (USA) LLC is a regutatsd broker dealer, tt is not a ctiartereO bank, trust comcMiny or 
depository institution, it is not authorized to accept deposits or provide corporate trust services and it is rot licensed or regulated by any slate or 
federal banking authority. 

As provided tor in Treasury reguisUons, advice ary) relalirtg to federal taxes that is coniamed in this communication (including attachments) is not 
intended or written to be used, and cannot be used, for the ptrrpose o((1) avoidkig penalties urrder the internal Revenue Code or (2) Promcking, 
marketing or recommending to another parly any plan or acrar^emerit addressed hW«n. 


From; DeChellis, Anthony 

Sent; Monday, February 27, 201 2 2:23 PM 

To: Miller, Dale 

Subject: FW; important - NNA, PBMC 

Please send me some rough figures 

Thanks 


T 


Anthony DeChellis 

Credit Suisse 

Managing Director 

CEO Private Banking Americas 

Eleven Madison Avenue 

New York, New York 10010-3629 

Phone 212-538-7078 

Fax 21^2^812 

anthonv.dechellis@credit-suisse.com 
WWW, credjt-suisse.com 


aas==sa=sa»ssa8sassa5SSs»Mr»*scraas»ssBS=sssssss«=====e»=rs»3ssss==ssss»»s=*saass5SSB=BS»»rs»==*=sas»» 

The Private Banking USA business in Credit Suisse Securities (USA) LLC is a regulated broker dealer. It is not a ohanered bank, trust company or 
depository Institution. It Is not authorized to accept deposits or provide corporate trust services and it is not licensed or regufated by any state or 
federal banking authority. 

As provided for in Treasury reguletions, advice (if any) rela^g lo federal taxes that is cortlalned irt this communication (tndudfng attachments) is not 
intended or written lobe used, and cannot be used, for the purpose of (1) avoiding penellies under the Internal Revenue Code or (2) Promoting, 
marketing or recommending lo another parly any plart or airangement addressed herein. 
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From; Bogfi, Roif 

Sent: Monday, February 27, 201 2 10:29 AM 

To: Battig, Alois; Brunner, Christoph; DeCheiSs. Anthony; de Forrari, Francesco; Fruithof, Barend; Lacher, Romeo; 

Vayloyan, Arthur 

Cc: Meister, Hans-Ulrich; Pauli. Nicole; Schneider, Kard; Schiiepp. Patrick; Kurzmeyer. Hanspeter 

Subject: Important - NNA, PBMC 

Coiieagues, 

I'm looking forward to seeing all of you tomorrow for the PB RMCand on Wednesday for the PBMC. in 
the PBMC, we will talk about our results in the first weeks of 2012. In this context, we wilf again discuss 
our NNA results which have been very disappointing up untH now. As our capability to attract clients 
and new assets is of utmost importance - also externally - we need to take all possible measures in order 
to change this into a positive story within the next weeks. 

In order to get a better feeling about our expected Q1 NNA numbers, can i please ask you to be 
prepared to deliver a respective forecast number for your BA during the PBMC discussion? You 
should also be prepared to talk about the 3-4 biggest deals in pipeline for the next weeks until the end of 
Q1, 

Thank you! 

Best regards, 

Rolf Bogli 


Rolf Bdgii 

CREDIT SUISSE AG 

Private Banking 

Chief Operating Officer Private Banking. SO 

Paradeplatz 8 

Postfach 100 

CH - 8070 Zurich 

Tel +41 44 334 66 22 . 

Fax +4 1 44 334 66 14 

e-Mail: rolf.boeQli@credit-suisse.com 

internet; www.credit-suisse.com 
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To: 

From: 

Cc; 

Bcc: 

Received Date: 
Subject: 


de David, Gilbert <giibert.dedavid.2@credit-suisse.com> 

Martin. James </0=CREDiT-SUISSE/0U=GL/CN=REClPIENTS/CN=JMARTi28> 


2012-03-1216:29:41 EST 
RE: Majorflows last week 


No problem and my understanding is that none of these assets are currently categorized as AUM and i would 
caution against it before speaking with me as I am very knowledgeable about the plans for the assets. While I 
am extremely comfortable that we can eventually categorize most assets as NNA, 1 need further client 
guidance before doing so. 


James F. Martin, Director 
Private Banking USA 
300 Conshohocken State Road, Suite 600 
West Conshohocken. PA 1942B 
HYPERLiNK '’ma!lto:james.martin@credit-suiKe.a»m"james.mar^n@credit-suisse.com 
610-397-7166 (office) 


"" ■ " ■■I- = Redacted by the Permanent 

Subcommittee on Investigations 


The Private Banking USA business in Credit Suisse Securities (USA) LLC is a regulated broker dealer, it is not 
a chartered bank, trust company or depository institution. It is not authorized to accept deposits or provide 
corporate trust services and it is not licensed or regulated by any stale or federal banking authority. 

As provided for in Treasury regulations, advice (if any) relating to federal taxes that is contained in this 
communication (including attachments) is not intended or written to be used, and cannot be used, for the 
purpose of (1 ) avoiding penalties under the Internal Revenue Code or (2) Promoting, marketing or 
recommending to another party any plan or arrangement addressed herein. 


From; de David, Gilbert 

Sent; Monday, March 12, 2012 5:27 PM 

To; Martin, James 

Cc: Parekh. Minesh; Lee, Robyn 

Subject; RE; Major flows last week 


Dear James 


TlTanXs forttrerdetailsr 


Permanent Subcommittee on Investigations 

EXHIBIT #22 
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Regards, 

Gilbert 


Redacted hy the Peniiianent 
Subcommitree on Investigations 1 


Gilbert de David 

Programs, Concepts & Solutions 

+1 212 538 0879 {*106 0879) 


From: Martin, James 

Sent: Monday, March 12, 2012 12:23 PM 

To: de David, Gilbert 

Cc; Parekh, Minesh; Lee, Robyn 

Subject: RE: Major flows last week 


The transfer was part of theirHHmistrategy to effectiveiy eliminate the||||||||||||||||||^|||||||||BI^ 
accelerating the gifting from this foundation and folding any residua! balances into the other 3 foundations. 
Although a large gift, not a significant % of his tola! holdings. 


Please fee free to contact me for any further clarification needed, 


James F. Martin. Director 
Private Banking USA 
300 Conshohocken State Road, Suite 600 
West Conshohocken, PA 19428 

HYPERLINK ''maiito:James.martin@credit-suisse.com"james.martin@credif-sui5se, com 
610-397-7166 (office) 

610-397-7066 (desk fax) 

(cell) 


The PnVate Banking USA business in Credit Suisse Securities (USA) LLC is a regulated broker dealer. It is not 
a chartered bank, trust company or depository institution. It is not authorized to accept deposits or provide 
corporate trust services and it is not licensed or regulated by any state or federal banking authority. 


As provided for in T reasury regulations, advice (if any) relaUr>g to federal taxes that is contained in this 
communication (including attachments) is not intended or written to be used, and cannot be used, for the 
purpose of (1 ) avoiding penalties under the Interna! Revenue Code or (2) Promoting, marketing or 
recommending to another party any plan or arrangement addressed herein. 


Confidential Treatment Requested by Credit Suisse 


CS-SEN-00441334 




612 


From: de David, Gilbert 

Sent; Monday, March 12,2012 12:11 PM 

To; Martin, James 

Cc; Parekh, Minesh; Lee, Robyn 

Subject: Major flows last week 

Dear James 


— Redacted bj ihc Permanent 
Subcommittee on tnvestigations 


Last week there werej^^^B^^^'^^ delivered out of account numb8r|||||||B^HI Do you have more details 
on this transaction? Specifically I would need the following informaBon; 

Where did the shares go? 

What is the reason for this transfer? 


Many thanks, 
Gilbert 


Gilbert de David 
CREDIT SUISSE AG 

CREDIT SUISSE | Programs, Concepts & Solutions, SOU 23 
Eleven Madison Avenue 1 10010-3629 New York | United States 
Phone +1 212 530 0879 

HYPERLINK "ma!lto;gilbert.dedavid.2@credit-suisse.com"gilbert.dedavid.2@c3-edit-suisse.com | HYPERLINK 
''http;//www.cr6dit-suisse.com"www.credit-suisse.com 
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From: 

Sent: 

To: 

Subject: 


Studer, Adrian <astu.der@credit-suisse.com> 

Thursday, March 29, 2012 6:11 PM 

DeChellis, Anthony <anthony.decheUis@credit-suisse.com>; Zollinger, Marco 
<marco. 2 ollinger@CTedit-suisse.com>; Miller, Dale <dale.miller@credit-suisse.com> 
RE; Project 


Tony, 

As far as we know from Jim Martin and Rich Jaffe, the client wilt not put to work more of his assets until the Services 
Agreement is completed and signed, t expect the ultimate decision to count additional assets as NNA will be made by 
Rolf, Hans Ueli and you. 


Regards 

Adrian 


Adrian Studer 

Managing Director 

Private Banking 

Business Information Americas 

+1 212 325 2892 (*105 2892) 


From: DeChellis, Anthony 
Sent: Thursday, March 29, 2012 5:29 PM 
To: Studer, Adrian; Z ollinger , Marco; Miller, Dale 
Subject: RE: Project flHI 

There is no agreement at this time 

Rolf and I agreed that he would first check with our CFO's office to see what is appropriate and reportable as 
Swiss booked assets 

Again, the only previous discussion was surrounding scorecard recognition for the efforts contributed by the 
Swiss PCS team. However, I personally can not answer how we will book AuM that arc and always have been 
in the US; this is beyond my accounting expertise, so I think it's a good idea to be advised by KPMG or our 
CFO. As for revenue, there are none yet, so there are none to split. Any revenues that are ultimately generated 
will be those generated by the US team proposals (each team presented separate proposals ), so the revenues 
will be attributed to them, but for score card purposes perhaps there should be some consideration. 1 also think 
we should consider an SCR) type payment for the RMs in CH given their efforts. 

Does anyone know how much the client has already agreed to put to work outside the DAF? There have been 

suggestions that we count as much as 5B CHF this is not a number I want to risk having to reverse, so let's be 

"lUre^e are’VERYcbnETeiifih’wHTtwe cdum. “ 

^Ihanks 

^ony 


Redsctcd by the Permanent 
Subcommittee on Investigations 


: — Original Message 

From: Studer, Adrian 

Sent: Thursday, March 29, 2012 11:33 AM Eastern Standard Time 

To: Zollinger, Marco; Miller, Dale; DeChdlis^nthon^^^^^^^^^^^^ 

Permanent Subcommittee on Investigations 

EXHIBIT #23 
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Subject: Re: Project! 


Please note, that the message (in German) from Gaetzi Is expcitly referring to NNA only and not revenue 
Adrian 


Adrian Studer 
Managing Director 
Private Banking 
Credit Suisse 


‘ Redacted by the Permanent 
Subcommittee on Investigations 


3 


Tel+1 212 325 2892 
Mobile ^■■IIIIIIIIIH 


From: Zollinger, Marco 

To: Miller, Dale; DeCheilis, Anthony 

Cc: Studer, Adrian 

Sent: Thu Mar 29 11:22:26 2012 

Subject: RE: Project 

Understand that PBS would like to have NNA but do we really want to share revenues as well having in mind that we 
need every dime to reach the FuturePB case for PB USA? 

Marco 

Marco Zollinger 
Director 

CREDIT SUISSE AG 

Head Financial Mgmt PB Americas & 

Controlling Services PB 
SOFU/SOFW 
Gartenstrasse 6 
8070 Zurich, Switzerland 
Tel.; ^- 41 44 334 57 68 
Mobile: 

Fax; +41 44 333 36 57 
mallto:marco.zolHn ger @credit-suisse-CQm 


This message is for the named person's use only. 

it may contain confidential, propietafy or legally privileged informatiort. No eonfidentiaiity or privilege is waived or lost by any transmission errors. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy arty hardcopies of it and notify the sender. You must not, directly or 
indirectly, use, disclose, distribute, print, or copy any part of this message if you are not the iiUended reorient. CREDIT SUISSE CROUP and each of Its 

thmugh iK if Wjally 

Massage transmission is not guaranteed to be secure. 

From; Miller Dale (CS) 

Sent: Thursday, March 29, 2012 3:49 PM 
To: Dechellis Anthony (CS) 

Cc: Studer Adrian (CS); Zollinger Marco (50FU) 

Subject: Re: ProjectBM 

r.- 

FY! 

Dale E. Miller 
Managing Director 

Chief Operating Officer of the Americas 
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Private Banking Americas 
CREDIT SUiSSE 
11 Madison Avenue 
New York, NY 10010 
(212) 538-3994 Office 


(212) 743-3197 Desk Fax 
daie.miller@credit-suisse.com 


Rcdactcd by thc Permanent 
Subcommittee on Investigations 


From: Studer, Adrian 
To: Miller, Dale 

Sent: Thu Mar 29 09: 46:44 2012 
Subject: FW: Project 

.Dale, 

1 have received information from Rolf Gaetzi that an agreement has been reached between Tony, Arthur and Roif on 
how to share NNA and revenues between PBS and PBUSAon Please let me know if you have more details so that 
we can refiectthe agreement in MIS. 

Regards 

Adrian 


From: Studer, Adrian 

Sent: Friday, March 09, 2012 9:15 AM 

tb: DeCheilis, Anthony 

Gci Miller, Dale; Skog iund, Peter 

Subject: RE: Project HV 


Thank you for the update. 


From: DeCheilis, Anthony 

Sent: Friday, March 09, 2012 8:59 AM 

To; Studer, Adrian; Miller, Dale; Skogiund, Peter 

Subject: RE: ProjectflBI 

The remaining assets would not be split, rather we would recommend some level of credit be given to PBS for 
scorecard purposes 




From: Studer, Adrian 

Sent: Friday, March 09, 2012 08:16 AM Eastern Standard Time 
Xo: DeCheilis, Anthony; Miller, Dale; Skogiund, Peter 
S.ubject: Project 

Gentlemen, 

As communicated earlier we have gathered and analyzed critical facts from involved business representatives and and obtained sign 
off from headofficc to include the assets in the Fidelity DAF in NNA for Feb month end for PB USA. 

We continue to be in close contact with RMs and Management to st^ abreast on developments of the situation of the remaining 
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custody assets. 

With respect to the assets in possession of the daughter, we are awaiting the transfia" from Goldman. 

Based on my information the DAF will be an exclusive PB USA asset, howevo- there might be a split with PBS for parts of the 
remaining assets. 

If such split would be agreed (or not) please let me know so that I can ensure accurate MIS. 


Best regards 
Adrian 


Adrian Studer 
Managing Director 
Private Banking 
Credit Suisse 



Tel +1 212 325 2892 
Mobile ■■■■Hi 
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To: 

From: 

Cc: 

Bcc; 

Received Date: 
Subject: 


Quintelta, Antonio <antonio. quinteila@credit-5ui55e.com> 
Onj5, Cari 05 </ 0 =CREDIT- 

SUlSSE/OU*GUCN=RECIPIENTS/CN=CONlS> 
Wirehba, Lewis <iewi 5 .wirshba@credit- 5 ui 55 e.com> 

2012-04-05 16:07:48 EST 

RE: PB NNA 


Antonio - wearing my FP&A hat i unfortunately have to review the giobai NNA disciosure - that 
is one the least favorite part of my roles 

hlappy Easter! 

Lewis - have a great Passover 
Carios Onis 

CFO Reoional Americas 
+1 212 325 7023 (*105 7023) 


From: Quintella, Antonio 

Sent: Thursday. April 05, 2012 11:38 AM 

To: Onis, Carlos 

Cc: Wirshba, Lewis 

Subject; RE: PB NNA 


Carlos, 

Re below, can you also check the disclosure issue re NNA in Switzerland vs US PB ? As we know, 
investors are keeping a close eye on this and of course it is key that finance be comfortable with how we 
present this externaly, 

Regards 


— Original Message — 

From: Quintella, Antonio 

Sent; Tuesday. April 03, 2012 3:18 PM 

To: Onis, Carios 

Cc: Wirshba,- Lewis 

Subject; Re: PB NNA 

Thats right, so we're on the same pg. Thanks. 


--—-'Driglnar Message ' 
From: Onis, Carlos 
To; Quintella, Antonio 
Cc: Wirshba, Lewis 


Permanent Subcommittee on Investigations 

EXHIBIT #24 
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Sent: Tue Apr 03 15:15:52 2012 
Subject: RE: PB NNA 

As i said not a slam dunk - one of the items PB had represented in the deck ! forwarded is that the client 
would sign the agreement before q1 ended. If as you note ttiat hasn't happened then the rationale for 
counting them in q1 gets weaker, I had actually asked my guys in Zurich today to find out if they are 
signed. If not but they get signed in the next week or so we may still be ok. If we don’t have something 
signed soon, I think we will seriously need to reevaluate whether we can report this as a q1 event CO 


Original Message 

From: Quintella, Antonio 

Sent: Tuesday, April 03. 2012 3:11 PM 

To: Onis, Carlos 

Cc: Wirshba, Lewis 

Subject: Re: PB NNA 

Thanks Carlos. I got the background and this is why } wanted to make sure finance agrees that we can 
count these asset as NNA simply on an expectation that we will be performing on a future date services 
we don't perform today, The client, I believe, has not signed any docs to that effect. Of course we are 
always gaining and losing assets, so NNA being up or down is not the issue. The question is if we are 
reasonably and appropriately representing a reclassification of custody Into NNA. Maybe we don't need 
any docs, etc, signed to give us the level of certainty we need for this to be part of our quarterly disclosure 
as this always attracts investor interest. And as you say, maybe there is a iot of leeway and this is fairly 
judgmental, I don't know, t guessed you'd know. 


Original Message 

From: Onis, Carlos 

To: Quintella. Antonio 

Cc: Wirshba, Lewis 

Sent: Tue Apr 03 14:49:40 2012 

Subject: RE: PB NNA 


Antonio « the "assets" are actually already in house. We have been holding the shares in the company (ie 
the entity being sold) as custody assets for a while( since 2002). The proposal that P^ia^ubjmitte^^ 
to shift some of the assets from custody to aum ( hence the nna). As I understood it, 

I and they have had significant discussi ons with the client on investing the! 
reinvesting some r 

The proposal form PB is to "count" as NNA ap p chf 4bil out of the total anticipated proceeds 

ofchf6.4bll. The_ 3 uest! 3 DilaaiSfid were what are the risks 

sends all the assets to another PB then q2 will have a 
negaW^outflow) of NNA, so we need to be very comfortable that the client is agreed to bring the assets 
in. 


We have a littie bit of leeway here since we have the existing asset in house. There is a level of judgment 
in what we count as aum vs custody and it typically revolves around what sort of fees we earn from the 
client, in this case we have historically earned less than 1 bp from the client historically and the 
expectation is that given the projected services going forward we wll earn app 10-15bps in the future. 

We have already provided advice this quarter (the m&a transaction itself, hedging and fx advice as well 
as investment advice on potential alternatives as to how to invest the funds received from the transaction. 
This is not a slam dunk in any way and we do have until the quarter end release to decide whether we 
make it a q1 event or wait for q2. But if the description plays out as PB proposed 1 think we have an 
opportunity to count this as a q1 event. 
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CO 


- - Redacted by the Permanent 

Subcommittee on Investigations 


Original Message 

From: Quintella, Antonio 

Sent: Tuesday, April 03, 2012 9:53 AM 

To: Onis, Carlos 

Cc: Wirshba, Lewis 

Subject: PB NNA 

Carlos, 

A significant reclassification of PB custody assets into NNA (project mentioned by H-U Meister 

this morning in the ExB meeting. 1 asked him to get me some back up info as i understood the clients had 
not yet signed docs, etc. t just wanted to make sure that Finance had gone thru this as well and agree 
that we have everything we need to show this as NNA for Q1 . so assume you have seen and signed off 
too, right ? Please confirm. 
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From: Studer, Adrian <adrian.studer@credit-suisse.com> 

Sent; Thursday, October 25, 2012 1:55 PM 

To: Parekh, Minesh <minesh.pard(h@CTedit-suisse.coin>; Steiner, Thomas 

<thomas,steiner@credit-suisse.com> 

Subject: FW;NNAQ3 2012 


FYI 


From: Aeschiimann, Richard 
Sent: Thursday, October 25, 2012 12:57 PM 
To: Miller, Dale 

Cc: Skoglund, Peter; Studer, Adrian; Zollinger, Marco; HIrsch, Michele 
Subject; NNAQ3 2012 

Dale 

As per your request please find below the bridge for the NNAfor Q3 2012, as reported internaily for PB Americas (CHF 
2.4bn) vs. the externally released figure {CHF 0.2bn); 

-CHFc" NNAa3 2012 

.-(PBJSAI-c Lr.is- JS) 

PBL3.-.A- ("c U-.A~JS) ‘S 

E - -a: =- " U-A- JS oc--. -0 5 

PB Americas 2.4 

e>:C 5' Le- c e-: .v"r 6~ '“e ca"< -C' c 

cO-: r NNA *.: S.-r.s’sr:; ■' 6 

Region Americas (as shown in the earnings release) 0.2 

There are two cases that lead to the deviation between PB Americas and the Region Americas: 

1) A customer transferred to us in connection with the Clariden Leu integration, left in August. It was decided that the 
outflow should not be performance relevant for PB Americas, i.e. the outflows were booked as a top-side on regional 
level. 

2) 50/50 Split of the NNA generated with project BHI^®*ween Americas and PB Switzerland. CHF 1.6bn was deducted 
top-side on a regional level (credit to Region Switzerland). 

Let me know if you have any further questions. 


- Redacted by the Permanent 
Subcommittee on Investigations 


Regards, 

Richard 

Richard Aeschlimann 

CREDIT SUISSE AG 

CREDIT SUISSE 1 Financial Mgmt PB USA - initiaBves, SOFU 12 
Eleven Madison Avenue 1 10010-3629 New York) United States 
Phone +1 212 538 9148 ! Fax -i-l 212 322 3154 
richard.aeschlimann@credit-suisse.com j www.credit-suisse.com 


I Permanent Subcommittee on Investigations 

EXHIBIT #25 
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From: DeChellis, Anthony <anthony.dechelUs@credit-suisse.coni> 

Sent: Monday, December 17, 2012 7:50 AM 

To: Shafir, Robert <robert.shafir@creclit-siusse.com>; Wii^hba, Lewis 

<Iewis-'wirshba@credit-suisse.coin> 

Subject: FW; NNA 4Q 12 Forecast 


Sent with Good (www.good.com) 


Original Message 

From: Bogli, Rolf 

Sent: Monday, December 17, 2012 05:14 AM Eastern Standard Time 

To: Lacher, Romeo; de Ferrari, Francesco; DeChellis, Anthony; Vayloyan, Arthur: Brunner, Christoph; Battig, 
Alois; Pauli, Nicole 

Cc: Ami, Paul.H: Schuepp, Patrick; Riist, Urs; Meister, Hans-Uirich; Fruithof, Barend 
Subject: NNA 4Q12 Forecast 

Dearaii, 

Based on reported November NNA and the result of the first December week, our ambition to deliver WMC NNA of 
around CHF 6-7bn in 4Q12 is at risk. 

With 3 vi^eeks to go until the year comes to a close and QTD actuals of CHF 2.5bn, we still need CHF 3.5bn to reach the 
lower end of this ambition. This requires continued efforts on all levels and yoursupport is very important. 

In preparation of next week’s PBMC meeting, please confimVadjust your 4Q12 Forecast to Patrick Schuepp until 
Monday. 17.12. 

Best regards. 


Permanent Subcommittee on Investigations 


EXHIBIT #26 
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Rolf 


NNA-Forecast 4Q12 

in CHF mn 


Total etc 
Total WMC 
oAv PBS 
o/w PCS 
oAv NAB 

o/w CL remainder (CLEL) 

o/w Western Europe 

o/w EEMEA 

o/w APAC 

o/w Americas 

o/w BA other 

Private Banking Total 
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From: DeCheiiis, Anthony <anthQny.dcchci!is@credit-siiis»c,com> 

Sent: Saturday, December 22, 2032 10:OS AM 

To: B6gli, Rolf <rolf.bDeg!i@credit-5uisse.com> 

Subject: RE: Confidential : Globa! Client Segmenli metrics 


Ok 

Tbatik you 

It’s important that extemsUy we show a good full year KKA for the Amcrkast our people ore being intensely lecruited. 


Sent with Good (www.good-oom) 


Original Message 

From: Bbgli, Rolf 

Sent: Satwday, December 22, 2012 09:27 AMEaslem Standard Time 
To: DeCheliig, Anthony 

Subject: RE: Confidential ; Global Client Segments metrics 


> = Redacted by the Permanent 
Subcommittee on investigations 


Let me check on this. I understand your position. To my knowledge, we are only tookmg into positive poten^^R-oases without regional shift impacts. ! wiBget back to you. 

Rolf 


From: Decbellis Anthcny (C3) 

Sent; Samstag, 22. Dezembw 2012 01:31 
To: DogH Rolf (SO) 

Subject; FVt: Conftdentiai : Global Client Segments metrics 
Rolf 

Bclowyou will read that we have an indication that oar NMA may bcresUled/redocedagain. i can pot have a r^eat of the third quarter. As 1 mentioned last lime, besides 
my other concerns , we need lo show the aocurnte growth figure* fcH- the AmerioRs as hhas ao impact onajiployec moral and our ability to recruit, ff you would like to 
discuss please let me know. Of course, I would also have to advise Rob who has been inforaaed we will post NNA of $3 Billion this quarter. 

T 


—••Original Message 

From; Par^ch, Mrnesh 

Sent; Friday, Deeeraber 21, 2012 12:16 PM Eastern Standard Time 

To: DsChslHs, Anthony 

Ccj Millei, Dale; Studv, Adrian 

Subject: FW: Confidential : Global Client Segments metrica 


Hi Tory, see below for the answem to your questions. 

On a separate not Zurich Is looking for more potential NNA positions to sopportthe global 2012 year-end diselosure. As a consequence they are looking to transfer more of ^^batance 
into AUM, Currently the custody balance Is USOZbnof which up to USD aoom wi* leave the firm for tax payments hi April 2013. 

Ben Regards and Happy Hobdays. 

Minash 


From: DeChalils, Anttiony 

S«Bti ThBtadey, December 20/ 2012 6:44 PN -- — — — 

To: Parekh, Minesh; Miller, Dale 
Ce: Studer, Adrian 

Subject: RE: Cortnderiial : Gobai Ciient Segments metrics 

What are we supposed to learn from this? MP - This is how the reglmt is seen in Zurteh, analysis was meant as a feeder into Fadman's analysis 

We have 1416 ofHM's and iS16 of OF'soverSMM? MP - in total. APAC has the greatest concentration on UAlNW! clients compared to total AuM and total number of QFs. 
APAC has the greatest concentration of U/HNW accounts per RM?MP-noiavaaable 


Which region has the highest median OF sire? Household? MP -APAC has on average CHF 4.1MM pet OF versus Americas which is ranked third with 1.4Mt^. 

Anthony DeCheiiis 
Private Banking Americas 
+1 212 538 7078 (*106 7078) 


Fmsm: Parekh, Mlnesh 

Sent: Donnerstag, 20, Dezember 2012 21:58 
To: DeCheiiis, Anthony; Miller, Dale 


Perwanent Subcommittee on Tnycstigation! 


EXHIBIT #27 
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Cc: Studer, Adrian 

Subject: Confidential : Global Client Seyments metrics 

HiTonyAJale, please find below how PB America's AUM client segments compare to ottierBunness Area's i^baUy. This is based Assets at the bankas opposed to other views that 
pertain to Net Worth. The analysis was requested by Padman Peiumai. Best Regards Mirtesh 


□teba! Prtrate Banldna Client Segment > CHF 6m AUM Overview - October 2012 


BusinesEsArea^ 

PB Americas 

Private 

Qiertts 

Switzerland 

PBS 

PB APAC 

PB EMEA 

PB Western 
Europe 

Total 

AUM (chf) Client Sagimant 

GIF 

% Total 

OF 

% Total 

OF 

% Total 

OF 

% Total 

CIF 

% Tote! 

OF 

% Total 

QF 

%Tcrtal 

>= 5m < 1 0m 

2.334 

8.1 % 

?7 

0.3% 

a4K; 

12.2% 

a- 48 

11.0% 

• J4S 

4.7% 

2,646 

9.2% 

-3.C44 

46.4% 

>= 10m < 2Sm 

'.336 

4.7% 

'? 

0.1% 

2.- 45 

7.5% 


10.1% 

SGS 

3-2% 

'.6-0 

5.6% 

e.BC7 

31.0% 

>= 25m < 50m 

•62 

1.2% 


0.0% 

642 

2.2% 


4.5% 

357 

1.2% 

566 

2.0% 

3.2-5 

11.2% 

>a BOm < 7Sm 

sa 

0.3% 


0.0% 

266 

0.9% 

SX2 

1.7% 

'22 

0.4% 

■■7 

0.4% 

•.-C6 

3.9% 

>«8 75m < lOQm 

74 

0.3% 


0.0% 

'C' 

0.4% 

357 


79 

0.3% 

5- 

0.2% 

663 

2.3% 

>= 100m < 250m 

B6 

0.3% 

c 

0.0% 

242 

0.8% 

‘SIS 

2.2% 

-CC 

0.3% 

S3 

0.3% 

-.-46 

4.0% 

>= 260m < 1b 

36 

0.1% 

c 

0.0% 

7' 

0.2% 

346 

1.2% 

56 

0.2% 

32 

0.1% 

54' 

1.9% 

>=1b 

6 

0.0% 

c 

0.0% 

4 

0.0% 

5C 

0.2% 

9 

0.0% 


0.0% 

ec 

0,3% 

Total 

4.332 

15,1% 

101 

0.4% 

6,958 

24.2% 

9,207 

32.1% 

2,980 

10,4% 

S.124 

17.9% 

"28,702 

100,0% 


. Exdudes Swiss Corporals Clieni and Pension Fund Business 

Minesh Psrekh 

CREDIT SUISSE AG 

CREKT SUISSE j 81 Programs, Concepts & Business Analysis, SMI 2 
Eleven Madison Avenue] l0aiD-3629 New York] United SI ' 

Phone *1 212 538 8706 1 Fa* *1 212 325 8339 | Mobile!" 
mirtesh. oarekhiacrBdrt-suisse. com [ www.creOil-suisse.cr 


= Redacted b> (he Permanent 
Subcoininittee on Investigations 
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From: 

Sent: 

To: 

Cc: 

Subject: 


36gU, Rolf <rolf.boegli@cr 5 dit-suissc.c 0 iD> 

Wednesday, January 9, 2013 4:06 AM 
DcChellis, Anthony <aathDny.decheUis@credit-5uisse.cofo> 
Meislcr, Hans-Ulrich <hans-ulrioh.me:ster@oredit-so 
RE: Americas 


Shafir, Robert <nibCTtsIiatu@credtt-suisse.com> 


Thank you, Tony. 

We will include the amount In the NNA numbers, I have checked accounting guidelines and have given sign-off fortfrts case. 




From: Dechellis Anthony (CS) 

Sent: Dienstag, 8. Januar 2013 23:33 

Subcommittee on Investigations 

Cc: Meister Hans-Ulrich (I); Shafir Robert (CS) 

Subject: RE: Americas 

SensrtivitY; FTtvate 


Dear Rolf, 



Sorry for the late reply, in client meetings and client dtscussions until now. The meeting! just had was wdthlimGarntv to review^^ and speciRolly how we can broaden our current 
relationship with aii the entities that are connected to the family. 

You cat! count on my suppon for whatever is In my power and abiBty.The iwioest r^arding|^seems more of an aceountirrg aisd governance question, changing or making exceptions 
to these sorts of policies clearly fall ouisid* my scop* of authority, Ifyrfiatyou |»opose fails wWim the firms goideKnes and policies, then t leave the decision to you and the CFO’s office. 
Again, if we can constructively assist, you have my support. It does put downward pressure on our gross margin as this client is slow to put money to work, the return is essentially T- 
Bilts at the moment, but 1 will deal with margin issue as iong as weaSundeistMtdtlie underlying reasons fora decreasing gross margin. 

lust as an update, of the lOB.onty 250MM has been put to work in a HoH portfoBo (at AObps), the rest (many proposals attd pending investments) is still on hold the foundation 

established with Fidelity for example slil! has2B it! cash, pending final instruction to begin investment, RougWy 1.5B Is still ir^^^tock and we hold 2B in treasury securities. 

I hope this helps. 

Best, 

Torry 

Anthony DeChellis 
Prlvsle Banking Americas 
♦1 21253a7078('10S7D76) 


From: B6gll, Rolf 

Sent: Tuesday, January 08, 2013 11:02 AM 
To: OeChellis, AnChony 
Cc! HHler, Dale; MeisWrJjans-Ulrich 
Subject; RE: Ajnericasfl^H 
Sensftjvtty. Rrlvate 

Dear Tony 

O^rremly- for Q4 reporting - WMC runs for NN A subRarttlalty below expectations, in terms of your region, latest iodicatloo from your regiorn l 6I&S team eiiimates approx, 2,8bTi NNA 
compared to a predicted Forecart of S.Obn which is an excellent resultin sionny times. However, in order 10 support the PB division, a further^^l portion of 0,9bn CHF- fully reported 
Intematlv and ertemally in the Americas region - would be a great favour for our division. Mans-Ueli would be extremely happy if you could support this. I therefore would tike to ask you 
to review this position for Q4 classification once again. A guarantee for performance neutralization in case of future outflows for this portion can be taken for granted. For questions 
please feel free to contact either direaly Hans-Ueli or myself. 

Thank you for your cooperation and prompt leedbaekl 

Best regards 

Rolf 


From: B5gli Rolf (SR) 

Sent. Montag, 7. Januar2013 IB; 27 
To: Decbelbs Anthony (CS) 

Ce: Miller Dale (CS) 

Subject: RE: Americas 
SensRivttr: private 

Will get ba<A with the numbers you ar< 


Beit, 

Rcif 


From: Dechellis Anthony (C5) 

Sent: Montag, 7. Januar 2013 18:22 
To: 06gii Rolf (SR) 

Cc: Miller Date (CS) 

Subject: RE: 

Senntfvity; PrtvatB 


Pertnangnt Subcommittee on InvestiEations 
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I'm not sure I understand. I fiav 


any restatement of AuMfrom PB Americas. What wii be reported enemstty for PB Americas Q4? Please advise. 




Anthony DeChellls 
Private Banking Americas 
*1 212 533 707S !'106 7073) 

From: BogB, Rolf 

Sent: Monday, lanaary 07, 2013 12:05 PH 
To; DeCbeiiis, Aiiihotiy 
Subject: FW: Americas 
Sensitivity: Prrvata 

Toni, 

To start with; Happy New Year and all the best for 20131! 

Tm following up on the e-mail below and would like tncorRrni that we have a restatement posBi^ for^^Jin the magnitude of roughly Ibn. This seems to be already part of the 
forecasted 3bn for Arrtericas. There will be no regional shifts from the case. Please donThesitatetoconitact me should there be any i^uestions. 

Best regards, 

-Rolf Bogli 


■ - Redacted by the Permanent 

Subcommittee on Investigations 


Frr>m: Bt^li Rolf fSOj 

Sent: Samstag, 22, Dezember 2012 15:28 

To: Dechellfe Anthony (CS) 

Subject; RE; ConfUettdal : Globa! Clterrt Segrrients metrics 


let me check on this. I understand your pos'rlion.To my knowledge, wre are only looking info positive potential R-caseswithout regional shift impacts. 1 will get back to you. 


From: Dechells AnOiony (CS) 

Sent: Samstag, 22. Dezember 2012 01:31 
To: Bbgii Rolf (SO) 

Subject; FW; ContWentlBi ; Global Oient Segments metrics 
Rolf 

Below you will lead that we have aa iiidicatiao that our NNA say be restated^educed again, i can nof have a repeal of tlie Ihird quarter. As I mentioned last tine, besides 
my ocher oonoems , we need Coahow the accurals growth figures for the Amerioaaas it bas an impact on employee moral and our ability lo reeniib Ifyou would like to 
dtaouss please let me know. Of eoune, I would also have lo advise Rob who bas been isfonaed wre will post KHA of S3 BiUion CKU quaitae. 

Thanks 

T 


——Original Message- 
Prom: ParekhiMiTiesh 

Sent; Friday, December 21, 2012 12:16 PM Easlem Scandatd Time 

To: DeChellis, Astbo&y 

Cc: Miller, Dale; Sbidar, Adrian 

Subject; PTV ; ConfidsntUl : Olobal Client Segments metrisa 

Hi tohy, see below foHhVa’riswers to vburquesti'ons.' — ... 

On a separate not, Zurich b looking for more poientlsINNA positions to support the global 2012 year-end disclosure. As a consequence they are looking to transfer more ol^^fcaiance 
Into AUM. Currently the custody balance is USD 2bn of which uptoUSDSOOm wiD leave the firm for tax payments in April 2013. 

Best Regards and Happy Holidays. 

Minesh 


From: DeChellis, Anthony 

Seett; Thursday, December 20, 2012 6:44 FW 

To: Parekh, Minesh; Miller, Date 

Cc: Shjder, Adren 

Subject: RE; CanOdential : Global Client Segments metrics 

What are we supposed to learn from this? MP -This is how the region is seen in Zurich, analysis was meant ass feeder irrtoPadrr'an's analysis 

We have 14% of RM's and 15% of Qf's overSMr/? MP • In total, APAC has the greatert concentration on U/HMWI diems compared to total AuM and total number of QFs. 
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APAC has the greatest concemration of U/HNW accounts perRM? MP-notavaiaWe 

Which region has the highest median CiF size? Household? MP- APAC has on average CHFd.lMM perC? weraus Americas which is ranked Third with 1.4MM. 
Aritfiony DeChellis 


Private BankinB Americas 
*1 212 536 7078 CIOS 7078) 

-- = Redacted by the Permanent 

From: Parekli, Hinesb 



To: DeCheUis, Anthorty; MBier, Date 
Cc: Sbidef, Adrian 

Subject: Confidential : Global Dient Segmenb metrin 


HiTony/Dale, please find below how PB America's AUM client segmentscomparetootherBusiness Area's gtobaUv-'niisb based Assets at the bank as opposed to other views that 
pertain to Net Worth, The analysis was requested by Pad man Perumal. Best Regards Minesh 


Global Prhrste Banking ClierrtSBQment> CHFSm AUM Ovenriew- October 2012 


Business Area^ 

PB Americas 

Prhrsta 

Clients 

Switzerland 

PBS 

PBAPAC 

PBEMEA 

PB Western 

Total 

AUM (chf) Client Segment 

OF 

% Total' 

ap 

% Total 

C3F 

% Total 

OF 

% Total 

CIF 

% Total 

CIF 

% Total 

OF 

% Total 

>* 5m < 10m 

2.33*5 

B.i% 

77 

0.3% 

3.4K) 

12.2% 

3.-48 

11.0% 

'.34S 

4.7% 

5,646 

9.2% 

'3.044 

4S.4% 

>= 10m < 2Sm 

-.336 

4.7% 

■? 

0.1% 

5.- 42 

7.5% 

2.3^ 

10.t%i 

BCS 

3.2% 

•,6-S 

5.6% 

8.907 

31,0% 

>= 2Sm < 50m 

355 

1.2% 

5 

0.0% 

842 

2.2% 

-.293 

4.5% 

357 

1.2% 

566 

2.0% 

3.5*5 

11.2% 

>= 50m < 7Sm 

se 

0.3% 


0.0% 

266 

0.9% 

5C2 

f.7% 

'22 

0.4% 

"7 

0.4% 

•.•06 

3.9% 

>= 75m < 100m 

7^ 

0.3% 


0.0% 

'C' 

0.4% 

357 

1.2% 

?S 

0.3% 

5' 

0.2% 

663 

2.3% 

>= 100m < 250m 

S6 

0.3% 

c 

' 0.0% 

242 

O.B% 

655 

2.2% 

‘CC 

0.3% 

B3 

0,3% 

46 

4,0% 

!>= 250m < lb 

36 

0,1% 

c 

0.0% 

7' 

0.2% 

346 

1.2% 

58 

0.2% 

32 

0.1% 

54' 

1.9% 

>= 1b 

6 

0.0% 

c 

0.0% 

4 

0.0% 

5C 

0.2% 

g 

0.0% 


0.0% 

6C 

0.3% 

Total 

4,332 

tS.1% 

101 

0,4% 

6.SS8 

24.2% 

9.207 

32.1% 

2,980 

10.4% 

5,124 

17.9% 

28,702 

100.0% 


■ . bcdudss Swiss Corporals Cliarri and Pension Fund Business 


Mlnssh Pareldi 
CREDIT SUISSE AG 

CREDIT SUISSE 1 91 Proprams.Coneepts & Business Anal^, SOU 2 
Eleven Madison Avenue i 1XlS-3623NewYgTVl Unite d Stales 
Phone tt 212 53B B7Ce| fax 212 225 ^ \ Mobile §■■■■ 
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From: Biuntschli, Thomas <thomas.bluntschIi@credit-smsse.com> 

Sent: Friday, January 1 1, 2013 11:09 AM 

To: Studer, Adrian <adrian.studer@credit-suisse.com> 

Subject: AW: RE: WG: NNA 


Thanks Adrian 

T am convinced that with this enhanced story we will approval soon from Cailos. 

Nice Weekend 

Thomas 


— Originalnachricht — 

Von; Studer Adrian (CS) 

An: Biuntschli Thomas (SOI) 
Gesendet; Fri Jan 1 1 16:20:28 2013 
Betreff: RE: WG; NNA 


■ - Redacted by the Permanent 

Subcommittee on Investigations 


Hoi "nionias. 

We liave performed additional analysis on the accounts and enhanced the write up, including the term spread revenues on the cash in 
Swiss accounts. Minesh has sent the an early version of the write up to Roll, followed by a couple of edits from my side not included 
by the initial version. Minesh is in conversation with Roll now to ensure that have all we need. 


Regards 

Adrian 

— -Original Message 

From: Biuntschli, Thomas 

Sent: Friday, January 11, 2013 12:58 AM 

To: Paiekh, Minesh; SpSh, Roland; Studer, Adrian 

Cc: Steiner, Thomas 

Subject; RE: WG: NNA 

Sensitivity; Private 


Minesh, Roli 


This is quite difficult to communicate. Given the rather weak 
making more around tlte existing weak figures in the sense 


we need to create a more powerful story in the sense of 
consists of XX accounts, ail held in the xx branch, covered by 2 

senior RMs xx and yy which do high interaction level blabla. Might not be relevant but sounds rather good. Furthermore, story has 

to include explanations for Carlos in the sense of: PB USA does not yet have a granular cUenUevel profitability calculation, lienee a 
couple of revenue components are not directly attributable to accounts. Net'ertheless, atlribuik)le commission and 

fees as well as trading revenues amount to USD 7.5bn on an average asset size of xxbn, amounting to 13 bps GM in 20 12. Please note 
— ihai-rha_o v<Tal1 p Tnfitahil^ - ingliidi ng revanugg not attributable on client lev el - will be si gnificanLlv hig her. Blabl a. also rueptiotiing 
IB revenues thanks to HAtelatioiL 


I have a question re term spread. Dont we have lot of cash deposits? If yes, don't we get a huge credit for the term spread out of 
treasury revenues? If yes, can't we allocate this benefit to the client pushing GM significantly up? 

I guess with this story we might be abk.lo_coiicludelhe_caae. 

Thanks for your efforts 
Thomas 


Permanent Subcommittee on Investiaations 


EXHIBIT #29 


Confidentiai Treatment Requested by Credit Sui: 


CS-SEN-00442608 






629 


OriginaJ Message 

From: Parekh Minesh (CS) 

Sent; Doaneistag, 10. Januar2013 23:34 
To: Spah Roland (SOIF 2); Studer Adrian (CS) 

Cc; Steiner Thomas (CS); Bluntschli Thomas (SOI) 

Subject: RE; WG; NNA 

Hi Roll, per your request copying in Thomas, 

We do not have the account break-down for all tlie FY 2012 revenues since most of the revenues were generated in IB for the FX 
trades USD 7-8m (source RM) and a further USD 3m in PB. We could assume the custody revenue is nominal. If we do this then this 
would mean using theUSD7.5bnas the denominator which on a conservative basis gives 13bp Gross Margin. 


BeS Regards 
Minesh 


Original Message— r— 

From; Spah, Roland 

Sent: Thursday, January 10, 2013 3:12 PM 
To; Studer, Adrian; Parekh, Minesh 
Cc: Steiner, Thomas 
Subject: RE; WG; NNA 

Hi there, 

Sony, but I have to bother you again... Carlos asks for further details with regards to the revenues and assets. 

For the discussion with Carlos we split the assets of the client into an AuM and a Custody leg. Within the AuM aixl Custody leg we 
made an additional differentiation as you can see below. Is it possible to get the effective revenues split into these structure somehow? 

,XuM-Ieg (USD 7.5bn) / actively advised 

1) USD 1.3bnDAF- charity vehicle 

2) USD 4.4bn advisory assets reclassified ftom Custodfy to AuM earlier this year, approved by Group Finance 

3) USD 1.8bn belong to client’s daughter - initial inflow classified as AuM based oi> active portfolio management (Q2/2012) 

Custody-leg (USD 2,0bn) 

4) USD Ibn; No advisory services provided, as.sets wUI leave the bank in Q1/Q2 for a tax payment 

5) USD Ibn; Investible assets which will be used to fund new mveslments based on Credit Suisse’s advise 

Revenues 

1) 

— 2 ) 

3) 

4) 

5) 

Best regards 
Roland 


- — -Original Message 

From; Studer Adrian (CS) 

Sent; Doiuieistag, 10. Januar2013 17:41 
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To: Spah Roland (SOIF 2); Parekh Minesh (CS) 

Cc; Steiner Thorns (CS) 

Subject; RE: WG: NNA 

Roll, thank you. 

Rgds 

Adrian 

• Ori ginal Message 

From: Spah, Roland 

Sent.: Thursday, January 10, 2013 12:13 PM 
To: Parekh, Minesh 
Cc; Studer, Adrian; Steiner, Thomas 
Subject: RE: WG: NNA 

Great, Thank you ! I will inform you as soon as the final decision has been communicated. 

Original Message — 

Frorm Parekh Minesh (CS) 

Sent: Donnerstag, 10. Januar2013 16:50 
To: Spah Roland (SOIF 2) 

Cc: Studer Adrian (CS); Steiner Thomas (CS) 

Subject: RE: WG: NNA 

Hi Roll, 12.5bp is confirmed for 2012 AUM, Thanks Minesh 

Original Message — 

From: Spah, Roland 

Sent: Thursday, January 10, 2013 9:48 AM 
To: Parekh, Minesh 
Cc: Studer, Adrian; Steiner, Thomas 
Subject; RE: WG: NNA 

Hi Minesh 

Thank you for this, Wejust had the call witli Carlos, Basically it looks good. Two things where we need to follow-up: 

1) What is the overall pTofltability on the AuM? We told Carlos it is between I2-15bps as we mentioned in the Q1 discussion. Can 
you confirm this? 

2) Confiimationthat PB USA tnanagemeni is still fine with the reclassification. Rolf Bbgli is in charge to confirm this - so no need for 
action from youi side. 


Best 

R6U 


regards 


Original Message 

From; Parekh Minesh (CS) 

Sent; Donnerstag, 10. Januar 2013 01:00 
To; Spah Roland (SOIF 2) 

Cc: Studer Adrian (CS); Steiner Thomas (CS) 
Subject; RE: WG; NNA 
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Note there are around 50 accounts of which 10 have stock. 


■■■■ Redacted by the Permanent 

- Original Message- — Subcommittee on Investigations 

From: Paiekh, Minesh — 

Sent; Wednesday, January 09, 2013 6:44 PM 
To; SpSh, Roland 

Cc: Studer, Adrian; Steiner, Thomas 
Subject: RE: WG; NNA 


Roland 


Longstanding and strategic client relationship with Credit Suisse which now has new dynamics with the| 


Im^estments have now occurred in Holt, Treasuries and Equities from the proceeds of the 
RM has been liquidating over the past 6 months, 


ptock position that tlte 



We did not include all the client assets as Net New Assets for Credit Suisse at that time due to the undefined nature of the tax liability 
and the potential for the clients to withdraw assets to diversify their risk. We now have more information on the tax liability which is 
expected to be in the regon of USD 80 0m. This leaves a potential additional USD 1.2 bn in assets classified as custody. This is 
currently held in which will be liquidated to reduce concentration risk as well as to fund other investments. 

We request to re-classify USD 1 bn to AUM based on this defined tax liability being more tangible and the PB oppormnity to further 
irn’cst the assets into the Holt programs as well as other assets. 

Let me know if you need more. 

Regards 

Minesh 


— Original Message — 

From; Studer, Adrian 

Sent: Wednesday, January 09, 2013 4:05 PM 
To; Pardsh, Minesh; Steiner, Thomas 
Cc: Spah, Roland 
Subject: RE: WG: NNA 

Just got off the phone with Thomas - the plan is to presem the case to Group Controlling tomorrow' and thus the work as outlined 
below is critical. 

The tenor of the message shouldbethat the relationship with f^Bbas evolved in a positive way and fully supports the advisory role 
of the bank. We feel comfort^le, after a more conservative assessment earlier in the year, lhat Ihe remaining free itrvestable assets 
can be reclassified to AuM. The listed trigger events and investment actri'ities (emphasis on the different events rather than the 
absolute amounts) are supporting the conclusion that this is a veiy strong client relationship. We are deciding to keep $900nun in 
custody for anticipated tax payments and other miscellaneous expenses. The whole client relationship and thus all freely investable 
assets are now considered AuM. 

In addition to the write up it is important to provide an over view of the number of CIFs or asset positions and type of investments 
they represent. Also information has to be provided on how many additional asset positions we are now re-classing. This 
information should be readily available from the monthly spreadsheets and should be included as part of ihe material forming the basis 
for the discussion with Group Controlling 
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Original Message 

From: Studer, Adrian 

Sent; Wednesday, January 09, 2013 4:45 PM 
To; Parekh, Minesh; Steiner, Thomas; Sphh, Roland 
Subject: RE: WG; NNA 

As discussed with Minesh a few minutes ago, the amount is Slbn and not CHF. 

Separately, we have been asked to prepare documentation for a possible presentation of the case to Group Controlling, 

Minesh will lead the preparation of a document containing trigger events in Q3 andQ4 of 2012 that support the reclassification of the 
remaining free inves table assets in the relationship. We have to provide a list of investment events including HOLT 
investments, sales ot^^^hares, reinvestment in Treasury securities, and other investment activities. Input from Jim H and Jim M 
might be critical. Key is the message that of the remaining custody assets, after subtracting anticipated lax payments and other 
expenses of about $900inm, represent freely investable assets that we can reclassify from custody to AUM based on the overall 
relationship and the listed trigger events, A key comment would also be the statement that the relationship is evolving accoriing to 
plan, providing evidence of a strong customer relationship. 

If necessary, Roli can then finalize the documentation tomorrow moming NY time and first thing in the morning NY business hours 
we can then touch base one more time before Roli and or Thomas approach Group Controlling. 

Regards 

Adrian 


Redacted by the Permanent 
Subcommittee on Investigations 


Original Message — 

From; Sluder, Adrian 

Seri: Wednesday, January 09, 2013 1:59 PM 
To: Parekh, Minesh; Steiner, Thomas; SpSh, Roland 
Subject; Fw; WG: NNA 

Please execute and confirm execution with chf 1 bo. 
Thank you 


Adrian Studer 
Managing Director 
Private Banking 
Credit Suisse 


Ti\ ■+1 212 3 25 2892 

..Mobikl 


- — - Original Message 

From: Bluntschli, Thomas 
To; Sluder, AdrianTS^KTR'Slsna 
Sent: WedJan09 12:42:11 2013 
Subject: WG: NNA 

Pis find below instructions 
Many thanks for execution 


Confidentiai Treatment Requested by Credit Suisse 


CS-SEN-00442612 




633 


Regaids 

Thomas 

Originalnachricht 

Von: Schtiej^ Palrick (SOPF) 

An: Blunlschli Thomas (SOT) 

Gesendet; WedJan09 18:23:41 2013 
Betreff: NNA 

Thomas 

Bitte gernaess CEO/CFO Cali-Besprechung vonHUM/RolfNNAPB Americas- Veituchung (l.Obn) ausloesen, danke 
Patrick Schucepp 
sent by Blackberry 
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To; Shafir, Robert <robert.shafir@CTedit-suisse.com> z — 

From; Vasan. Phtlip <A>CREDiT-SUiSSE/OU=GUCN=RECiPIENTS/CN=PVASAN> 

Cc; 

Bcc; 

Received Dale; 2013-06-10 18:21:15 EST 

Subject; RE: Feedback from new RMs 


Agreed. Turning heal up on NNA. Atthough most of the gross outflows are due to special sits^^Htax 
payment, deal roiloffs) rather than transfers to compefitors {two RMs aside), the small net increase is stiii not 
OK. I don’t think this team realiy campaigns for the business - yet. 


Phil 


= Redacted by the Permanent 
Subcommittee on Investigations 


From: Shafir, Robert 

Sent; Monday, June 10, 2013 7;13 PM 

To: Vasan, Philip 

Subject; RE: Feedback from new RMs 


That is good to hear. We need some fresh btood and some nna. 


— Original Message — 

From; Vasan, Philip 

Sent: Monday. June 10, 2013 05;41 PM Eastern Standard Time 

To: Shafir, Robert 

Subject; Feedback from new RMs 


Rob 

Met with new lateral RM recruits on their first day to get them to think differently from the start. Feedback 
below 


From: Alien; Penelope 
To: Vasan, Philip 

Subject: Feedback from PBUSA QuickSlart! 


Philip, I thought you would like to see the comments and overall score (on a 1-5 scale) from last week’s 


Permarrcot Subcommittee on Investigations 
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TAX CONVENTION WITH SWISS CONFEDERATION 
MESSAGE 
FROM 

THE PRESIDENT OF THE UNITED STATES 
TRANSMITTING 

CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND 
THE SWISS CONFEDERATION FOR THE AVOIDANCE OF DOUBLE 
TAXATION WITH RESPECT TO TAXES ON INCOME, SIGNED AT 
WASHINGTON, OCTOBER 2, 1996, TOGETHER WITH A PROTOCOL 
TO THE CONVENTION 

GENERAL EFFECTIVE DATE UNDER ARTICLE 29; I JANUARY 1998 
TABLE OF ARTICLES 


Article I Personal Scope 

Article 2 Taxes Covered 

Article 3 General Definitions 

Article 4 Resident 

Article 5 Permanent Establishment 

Article 6 Income from Real Property 

Article 7 Business Profits 

Article 8 Shipping and Air Transport 

Article 9 Associated Enterprises 

Article 10 Dividends 

Article 1 1 Interest 

Article 12 Royalties 

Article 13 Gains 

Article 14 Independent Personal Services 

Article 15 Dependent Personal Services 

Article 16 Director’s Fees. 

Article 1 7 Artistes and Sportsmen 

Article 1 8 Pensions and Annuities 

Article 1 9 Government Service and Social Security 

Article 20 Students and Trainees 

Article 21 Other Income 

Article 22 Limitation on Benefits 

Article 23 Relief from Double Taxation 

Article 24 Non-Discrimination 

Article 25 Mutual Agreement Procedure 


( Permanent Subcommittee on InvEstigations 
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Article 26 Exchange of Information 

Article 27 Members of Diplomatic Missions and Consular Posts 

Article 28 Miscellaneous 

Article 29 Entry into Force 

Article 30 Termination 

Protocol of 2 October, 1996 

Letter of Submittal of 29 May, 1 997 

Letter of Transmittal of 25 June, 1997 

Notes of Exchange of 2 October, 1996 

Memorandum of Understanding — of 2 October, 1996 
The “Saving Clause” Paragraph 2 of Article 1 


LETTER OF SUBMITTAL 

DEPARTMENT OF STATE, 
Washington, May 29, 1997. 


The PRESIDENT, 

The White House. 

The PRESIDENT: I have the honor to submit to you, with a view to its transmission to the 
Senate for advice and consent to ratification, the Convention Between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income, signed at Washington on October 2, 1996, ("the Convention") together with a 
Protocol. Also enclosed for the information of the Senate is an exchange of notes with an 
attached Memorandum of Understanding, which provides clarification with respect to the 
application of the Convention in specified cases. 

This Convention will replace the existing Convention Between the United States of America 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on 
Income signed at Washington on May 24, 1951. The new Convention maintains many provisions 
of the existing convention, but it also provides certain additional benefits and updates the text to 
reflect current tax treaty policies. 

This Convention is similar to the tax treaties between the United States and other OECD 
nations. It provides for maximum rates of tax to be applied to various types of income, protection 
from double taxation of income, exchange of information, and rules to limit the benefits of the 
Convention to persons that are not engaged in treaty shopping. 

Like other U.S. tax conventions, this Convention provides rules specifying when income that 
arises in one of the countries and is attributable to residents of the other country may be taxed by 
the country in which the income arises (the "source" country). In most respects, the rates under 
the new Convention are the same as those in many recent U.S. tax treaties with OECD countries. 
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The maximum rates of tax that may be imposed on dividend and royalty income are generally 
the same as in the current U.S. - Switzerland treaty. Pursuant to Article 10, dividends from direct 
investments are subject to tax by the source country at a rate of five percent. The threshold 
criterion for direct investment has been reduced from 95 percent ownership of the equity of a 
firm to ten percent consistent with other modem U.S. treaties, in order to facilitate direct 
investment. Other dividends are generally taxable at 15 percent Under Article 12, royalties 
derived and beneficially owned by a resident of a Contracting State are generally taxable only in 
that State. 

The current convention, at Article 1 1 , provides for a five percent rate of tax by the source 
country on most interest payments. Interest is exempt from taxation by the country in which the 
interest arises under the new Convention. The restrictions on the taxation of royalty and interest 
income do not apply, however, if the beneficial owner of the income is a resident of one 
Contracting State who carries on business in the other Contracting State in which the income 
arises and the income is attributable to a permanent establishment in that State. In that situation, 
the income is to be considered either business profit or income from independent personal 
services. 

The maximum rates of withholding tax described in the preceding paragraphs are subject to 
the standard anti- abuse rules for certain classes of investment income found in other U.S. tax 
treaties and agreements. 

The taxation of capital gains, described in Article 13 of the Convention, generally follows the 
mle of recent U.S. tax treaties as well as the OECD model. Gains on real property are taxable in 
the country in which the property is located, and gains from the sale of personal property are 
taxed only in the State of residence of the seller, unless attributable to a permanent establishment 
or fixed base in the other State. The Convention, at Sections 6 and 7 of Article 1 3, also contains 
rules, found in a few other U.S. tax treaties, that allow for adjustments to the timing of the 
taxation of certain classes of capital gains. These mies serve to minimize possible double 
taxation that could otherwise result. 

Article 7 of the new Convention generally follows the standard rules for taxation by one 
country of the business profits of a resident of the other. The non-residence country's right to tax 
such profits is generally limited to cases in which the profits are attributable to a permanent 
establishment located in that country. 

As do all recent U.S. treaties, this Convention preserves the right of the United States to 
impose its branch profits tax in addition to the basic corporate tax on a branch's business (Article 
7). This tax, which was introduced in 1986, is not imposed under the present treaty. The new 
Convention, at Article 28, also accommodates a provision of the 1986 Tax Reform Act that 
attributes to a permanent establishment income that is earned during the life of the permanent 
establishment but is deferred and not received until after the permanent establishment no longer 
exists. 
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Consistent with U.S. treaty policy. Article 8 of the new Convention permits only the countiy 
of residence to tax profits from international carriage by ships or airplanes. This reciprocal 
exemption also extends to income from the rental of ships and aircraft if the rental income is 
incidental to income from the operation of ships or aircraft in international traffic. Other income 
from the rental of ships or aircraft and income from the use or rental of containers, however, is 
treated as business profits. 

The taxation of income from the performance of personal services under Articles 1 4 through 
17 of the new Convention is essentially the same as that under other recent U.S. treaties with 
OECD countries. Unlike many U.S. treaties, however, the new Convention, at Article 28, 
provides for the deductibility of cross-border contributions by temporary residents of one State to 
pension plans registered in the other State under limited circumstances. 

Article 22 of the new Convention contains significant anti-treaty-shopping rules making its 
benefits unavailable to persons engaged in treaty shopping. The current convention contains no 
such anti-treaty-shopping rules. 

The proposed Convention also contains rules necessary for administering the Convention, 
including rules for the resolution of disputes under the Convention (Article 25) and for exchange 
of information (Article 26). The proposed Convention significantly expands the scope of the 
exchange of information between the United States and Switzerland. For example, as elaborated 
in the Protocol and Memorandum of Understanding, U.S. tax authorities will be given access to 
Swiss bank information in cases of tax fraud. The Protocol contains a broad definition of tax 
fraud that should ensure that more information will be made available to U.S. authorities. 
Furthermore, the new Convention provides for information to be provided in a form acceptable 
for use in court proceedings (Article 26, Section 1). 

The Convention would permit the General Accounting Office and the tax-writing committees 
of Congress to obtain access to certain tax information exchanged under the Convention for use 
in their oversight of the administration of U.S, tax laws and treaties. 

This Convention is subject to ratification. In accordance with Article 29, it will enter into 
force upon the exchange of instruments of ratification and will have effect for payments made or 
credited on or after the first day of the second month following entry into force with respect to 
taxes withheld by the source country; with respect to other taxes, the Convention will take effect 
for taxable periods beginning on or after the first day of January following the date on which the 
Convention enters into force. When the present convention affords a more favorable result for a 
taxpayer than the proposed Convention, the taxpayer may elect to continue to apply the 
provisions of the present convention, in its entirety, for one additional year. 

This Convention will remain in force indefinitely unless terminated by one of the Contracting 
States, pursuant to Article 30. Either State may terminate the Convention by giving at least six 
months of prior notice through diplomatic channels. 
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A Protocol and an exchange of notes with an attached Memorandum of Understanding 
accompany the Convention and provide clarification with respect to the application of the 
Convention in specified cases. The Protocol, which is an integral part of the Convention, 
elaborates on the meaning of certain terms used in the Convention. The exchange of notes, with 
its attached Memorandum of Understanding, provides clarification and is submitted for the 
information of the Senate. It includes examples of the application of various provisions of the 
Convention, particularly those concerning the limitation of benefits. 

A technical memorandum explaining in detail the provisions of the Convention will be 
prepared by the Department of the Treasury and will be submitted separately to the Senate 
Committee on Foreign Relations. 

The Department of the Treasury and the Department of State cooperated in the negotiation of 
the Convention It has the full approval of both Departments. 

Respectfully submitted, 

(s) LYNN E, DAVIS. 


LETTER OF TRANSMITTAL 

THE WHITE HOUSE, June 25, 1997. 


To the Senate of the United States: 

I transmit herewith for Senate advice and consent to ratification the Convention Between the 
United States of America and the Swiss Confederation for the Avoidance of Double Taxation 
with Respect to Taxes on Income, signed at Washington, October 2, 1996, together with a 
Protocol to the Convention. An enclosed exchange of notes with an attached Memorandum of 
Understanding, transmitted for the information of the Senate, provides clarification with respect 
to the application of the Convention in specified cases. Also transmitted is the report of the 
Department of State concerning the Convention. 

This Convention, which is similar to tax treaties between the United States and other 
Organization for Economic Cooperation and Development (OECD) nations, provides maximum 
rates of tax to be applied to various types of income and protection from double taxation of 
income. The Convention also provides for exchange of information and sets forth rules to limit 
the benefits of the Convention so that they are available only to residents that are not engaged in 
treaty shopping. 

1 recommend that the Senate give early and favorable consideration to this Convention and 
give its advice and consent to ratification. 


(s) WILLIAM J. CLINTON. 
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NOTES OF EXCHANGE 

DEPARTMENT OF STATE 
WASHINGTON 
October 2, 1996 


Excellency: 

I have the honor to refer to the Convention signed today between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income and to the Protocol also signed today which forms an integral part of the 
Convention and to propose on behalf of the Government of the United States the following: 

In the course of the negotiations leading to the conclusion of the Convention and the Protocol 
signed today, the negotiators developed and agreed upon the Memorandum of Understanding that 
is attached to this note. The Memorandum of Understanding is a statement of intent setting forth 
a common understanding and interpretation of certain provisions of the Convention reached by 
the delegations of the Swiss Confederation and the United States acting on behalf of their 
respective governments. These understandings and interpretations are intended to give guidance 
both to the taxpayers and the tax authorities of our two countries in interpreting these provisions. 

If the understandings and interpretations in the Memorandum of Understanding are 
acceptable, this note and your note reflecting such acceptance will memorialize the 
understandings and interpretations that the parties have reached. 

Accept, Excellency, renewed assurances of my highest consideration. 


Attachment: 
As stated. 


For the Secretary of State: 
(s) Alan Larson 


The Ambassador of Switzerland 


Washington, October 2, 1996 


Dear Mr. Secretary, 

I have the honor to confirm the receipt of your Note of today's date which reads as follows: 


'Excellency: 
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1 have the honor to refer to the Convention signed today between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income and to the Protocol also signed today which forms an integral part of the 
Convention and to propose on behalf of the Government of the United States the following: 

In the course of the negotiations leading to the conclusion of the Convention and the Protocol 
signed today, the negotiators developed and agreed upon the Memorandum of Understanding that 
is attached to this note. The Memorandum of Understanding is a statement of intent setting forth 
a common understanding and interpretation of certain provisions of the Convention reached by 
the delegations of the Swiss Confederation and the United States acting on behalf of their 
respective governments. These understandings and interpretations are intended to give guidance 
both to the taxpayers and the tax authorities of our two countries in interpreting these provisions. 

If the understandings and interpretations in the Memorandum of Understanding are 
acceptable, this note and your note reflecting such acceptance will memorialize the 
understandings and interpretations that the parties have reached. 

Accept, Excellency, renewed assurances of my highest consideration. 

For the Secretary of State:” 


Attachment: 


The Honorable 

Warren Christopher 

Secretary of State 

United States Department of State 

Washington, D.C. 

I have the honor to inform you that the understandings and interpretations in the 
Memorandum of Understanding are acceptable. 

Accept, Mr. Secretary, renewed assurances of my highest consideration. 

(s) Carlo Jagmetti 


MEMORANDUM OF UNDERSTANDING 

1. In reference to subparagraph 1 bl of Article 4 (Resident! 

It is understood that the term “government” includes any body, however designated, 
including agencies, bureaus, funds, or organizations, that constitute a governing authority of the 
Contracting State, Cantons, States, Municipalities, or political subdivisions. The net earnings of 
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the governing authority must be credited to its own account or to other accounts of the 
Contracting State, Canton, State, Municipality, or political subdivision with no portion inuring to 
the benefit of any private person. 

The term “government” also includes a corporation (other than a corporation engaged in 
commercial activities), that is wholly owned, directly or indirectly, by a Contracting State, 
Canton, State, Municipality or a political subdivision, provided (A) it is organized under the laws 
of the Contracting State, Canton, State, Municipality, or political subdivision, (B) its earnings are 
credited to its own account or to other accounts of the Contracting State, Canton, State, 
Municipality or political subdivision with no portion of its income inuring to the benefit of any 
private person and (C) its assets vest in the Contracting State, Canton, State, Municipality, or 
political subdivision upon dissolution. 

The term “government” also includes a pension tmst of a Contracting State, Canton, State, 
Municipality, or a political subdivision that is established and operated exclusively to provide 
pension benefits to employees or former employees of the Contracting State, Canton, State, 
Municipality, or a political subdivision provided that the pension trust does not engage in 
commercial activities. 

2. In reference to Article 7 TBusiness Profits') 

It is understood that, in the case of contracts for the survey, supply, installation or 
construction of industrial, commerc ial or scientific equipment or premises, or of public works, 
when the enterprise has a permanent establishment, the profits attributable to such permanent 
establishment shall not be determined on the basis of the total amount of the contract, but shall 
be determined on the basis only of that part of the contract that is effectively carried out by the 
permanent establishment. The profits related to that part of the contract that is carried out by the 
head office of the enterprise shall not be taxable in the State in which the permanent 
establishment is situated. 

3. In reference to paragraph 2 of Article 15 (Dependent Personal Services! and to Article 17 

lArtistes and SportsmenI 

It is understood that nothing shall preclude a Contracting State from withholding tax from 
such payments according to its domestic laws. However, if according to the provisions of these 
Articles, such remuneration or income may only be taxed in the other Contracting State, the first- 
mentioned Contracting State shall make a refund of the tax so withheld upon a duly filed claim. 
Such claim must be filed with the tax authorities that have collected the withholding tax within 
five years after the close of the calendar year in which the tax was withheld. 

4. In reference to subparagraph 1 cl of Article 22 (Limitation on BenefitsI 

This paragraph provides a test for eligibility for benefits for residents of one of the 
Contracting States that do not qualify for benefits under the other tests of paragraph 1 (because, 
for example, a company is not publicly traded, and cannot pass the “predominant interest” test). 
This is the "active trade or business" test. In general, it is expected that if a person qualifies for 
benefits under one of the other tests of the paragraph, no inquiry will be made into the person's 
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qualification for benefits under subparagraph c). Upon satisfaction of any of the other tests of 
paragraph 1 , all income derived by the beneficial owner from the other Contracting State is 
entitled to treaty benefits. Under subparagraph c), however, the test is applied separately for each 
item of income. Under this provision, therefore, a person may receive benefits with respect to one 
item of income and not with respect to another. 

Under the active trade or business test, a resident of a Contracting State deriving an item of 
income from the other Contracting State is entitled to benefits with respect to that income if that 
person (or a person related to that person) is engaged in an active trade or business, as defined in 
paragraph 7 of the Protocol, in the first-mentioned State and the income in question is derived 
from the other State in connection with, or is incidental to, that trade or business. 

The active conduct of a trade or business need not involve manufacturing or sales activities 
but may instead involve services. However, income that is derived in connection with, or is 
incidental to, the business of making, managing or simply holding investments for the resident's 
own account generally will not qualify for benefits under this provision, whether or not those 
activities would otherwise constitute an active trade or business. Therefore, a company the 
business of which consists solely of managing investments (including group financing) will not 
be considered to be engaged in an active trade or business. However, if such company also 
engages in activities such as active licensing or leasing that would otherwise qualify under 
subparagraph 1 c), it will be entitled to the benefits to the extent provided therein. The limitation 
relating to investments does not apply to banking, insurance or securities activities carried on by 
a bank, insurance company or registered securities dealer in the ordinary course of business. Of 
course, this rule does not affect the status of investment advisors or others who are actively 
conducting the business of managing investments that are beneficially owned by others. 

Income is considered derived "in connection" with an active trade or business in a 
Contracting State if the income-generating activity in the other Contracting State is a line of 
business which forms a part of, or is complementary to, the trade or business conducted in the 
first-mentioned State. The line of business in the first-mentioned State may be “upstream” to that 
going on in the other State (e.g., providing inputs to a manufacturing process that occurs in that 
other State), "downstream" (e.g., selling the output of the manufacturer resident in the other 
State) or "parallel" (e.g., selling in one Contracting State the same sorts of products that are being 
sold by the trade or business carried on in the other Contracting State). 

Income derived from a Contracting State would be considered "incidental" to the trade or 
business carried on in the other Contracting State if the income is not produced by a line of 
business which forms a part of, or is complementary to, the trade or business conducted in that 
other Contracting State by the recipient of the income, but the production of such income 
facilitates the conduct of the trade or business in that other Contracting State. An example of 
such "incidental" income is interest income earned from the short-term investment of working 
capital of a resident of a Contracting State in securities issued by persons in the other Contracting 
State. 
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An item of income will be considered to be earned in connection with or to be incidental to 
an active trade or business in a Contracting State if the resident claiming the benefits is itself 
engaged in business, or it is deemed to be so engaged through the activities of related persons 
that are residents of one of the Contracting States. Thus, for example, a resident in a Contracting 
State could claim benefits with respect to an item of income earned by an operating subsidiary in 
the other Contracting State but derived by the resident indirectly through a wholly-owned holding 
company resident in the other Contracting State and interposed between it and the operating 
subsidiary. 

Income that is derived from a related party in connection with an active trade or business in a 
Contracting State must pass an additional test to qualify for benefits granted by the other 
Contracting State. The trade or business in the first-mentioned State must be substantial in 
relation to the activity carried on by the related patty in the other Contracting State that gave rise 
to the income in respect of which treaty benefits are being claimed. The substantiality 
requirement is intended to prevent a narrow case of treaty-shopping abuses in which a company 
attempts to qualify for benefits by engaging in de minimis connected business activities that have 
little economic cost or effect with respect to the company's business as a whole. 

The application of the substantiality test only to income from related parties focuses only on 
potential abuse cases, and does not hamper certain other kinds of non-abusive activities, even 
though the income recipient resident in a Contracting State may be very small in relation to the 
entity generating the income in the other Contracting State. For example, if a small U.S. research 
firm develops a process that it licenses to a very large, unrelated, Swiss pharmaceutical 
manufacturer, the size of the U.S. research firm would not have to be tested against the size of 
the Swiss manufacturer. Similarly, a small U.S. bank that makes a loan to a very large unrelated 
Swiss business would not have to pass a substantiality test to receive treaty benefits under 
subparagraph c). 

The following examples are intended to help clarify how the rules of subparagraph c) are 
intended to operate; 


Example 1 

Facts: P, a holding corporation resident in Switzerland, is owned by three persons that 

are residents of third countries. P has a participation of 50 percent in the Swiss 
resident P-1, which performs all of the principal economic functions related to the 
manufacture and sale of widgets and nidgets in Switzerland. P, which does not 
conduct any business activities, also owns all ofthe stock and debt issued by R-1, 
a United States corporation. R-1 performs all of the principal economic functions 
in the manufacture and sale of widgets in the United States. R-1 purchases nidgets 
from P-1. R-1 performs ail of the economic functions for the sale and distribution 
of nidgets in the United States and neighboring countries. P-l's activities are 
substantial in comparison to the activities of R- 1 . 
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Analysis: 


Facts: 


Analysis: 


Facts: 


Treaty benefits may be obtained by P on the payment of dividends or interest from 
R-1. The income received by P from R-1 is derived in connection with P's active 
and substantial business (through P-1) in Switzerland. For this purpose, 50 percent 
of P-Ts activities may be attributed to P since P owns a 50 percent participation in 
P-1. The same result would occur if R, a wholly owned United States subsidiary 
of P, owned all of the stock and debt of R-1 . 

Example 11 

T, a corporation resident in the United States, is owned by U (10 percent), a U.S. 
resident, and V, W, and X (90 percent), residents of other countries. T owns the 
rights to various international franchises that it has acquired, and through its staff 
in the United States performs all of the principal economic functions and technical 
support in the licensing of the franchises to regional corporations. T owns all of 
the stock and debt of T-1, a subsidiary resident in Switzerland, that owns the right 
to use related franchises within Switzerland and neighboring countries. T-1 
licenses the franchises to Swiss and regional corporations. T also owns all of the 
stock and debt of T-2, a subsidiary resident in Switzerland that it acquired several 
years ago, that owns only the patent right for the manufacture of a major 
pharmaceutical product licensed to a corporation resident in Switzerland. T's 
activities are substantial in comparison to the activities of T-1. 

Treaty benefits may be obtained by T on the payment of dividends or interest from 
T-1. The income received by T from T-1 is derived in connection with Ts active 
and substantial business of licensing franchises. However, treaty benefits may not 
be obtained by T on payments from T-2. Although T has a substantial business for 
the licensing of franchises, the income received by T from T-2's licensing of a 
pharmaceutical product is not derived in connection with and is not incidental to 
T’s franchise licensing business. 

Example 111 

G is a corporation resident in Switzerland, the stock and debt of which is wholly 
owned by F, a major corporation resident in a third country. F, directly and 
through various subsidiaries located worldwide, manufactures electronic products. 
G, through its staff and facilities in Switzerland, performs all of the principal 
economic functions for the worldwide distribution and marketing of products 
manufactured by F. G owns all of the stock and debt of H, a subsidiary resident in 
the United States. H purchases the electronic products manufactured by F and its 
subsidiaries from G, F or other F subsidiaries and distributes those products in the 
United States and neighboring countries. H also arranges in the United States 
advertisements and warranty coverage for products manufactured by F and its 
subsidiaries. G also owns all of the stock and debt of I and J, subsidiaries resident 
in the United States that are engaged in the manufacturing of electronic products 
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Analysis: 


Facts: 


Analysis: 


Facts; 


Analysis: 


(I) and the ownership and development of residential housing (J). G's activities are 
substantial in comparison to the activities of H. 

Treaty benefits may be obtained by G on the payment of dividends or interest 
from H and I. The income received by G from H is derived in connection with G's 
active and substantial distribution business because FFs business forms a part of 
G's business. The income received by G from I is derived in connection with G's 
active and substantial distribution business because the manufacturing business of 
I is complementary to G’s distribution business. However, treaty benefits may not 
be obtained by G on the payments of dividends or interest from J because any 
income received by G from J is not derived in connection with or incidental to G's 
distribution business. 


Example IV 

V, a resident of a country that does not have a treaty with Switzerland, wants to 
acquire a Swiss financial institution. However, since its country of residence has 
no tax treaty with Switzerland, any dividends generated by the investment would 
be subject to a Swiss withholding tax of 35 percent. V establishes a U.S. 
corporation with one office in a small town to provide investment advice to local 
residents. That U.S. corporation acquires the Swiss financial institution with 
capital provided by V. 

The Swiss source income is generated from business activities in Switzerland 
related to the investment advisory business conducted by the U.S. parent. 
However, the substantiality test would not be met in this example, so the 
dividends would remain subject to withholding in Switzerland at a rate of 35 
percent rather than the 5 percent rate provided by Article 10 of the Convention. 

Example V 

United States, United Kingdom and French corporations create a joint venture to 
make a market in over-the-counter derivative instruments, which is in the form of 
a Delaware limited liability company that is treated as a partnership for U.S. tax 
purposes. The joint venture establishes a Swiss financial institution in order to 
market derivative financial instruments to Swiss customers. The Swiss institution 
pays dividends to the joint venture. 

Under Article 4, only the U.S. partner is a resident of the United States for 
puiposes of the treaty. The question arises under this treaty, therefore, only with 
respect to the U.S. partner's share of the dividends. If the U.S. partner meets the 
predominant interest or the public trading tests of subparagraph 1 e) or f) it is 
entitled to benefits without reference to subparagraph 1 c) . If not, the U.S. 
partner's share of the dividends would be eligible for benefits under subparagraph 
1 c). The determination of treaty benefits available to the United Kingdom and 
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French partners will be made under the Swiss treaties with the United Kingdom 
and France. 


Example VI 

Facts: A Swiss corporation, a German corporation and a Belgian corporation create a 

joint venture in the form of a Swiss resident corporation in which they take equal 
shareholdings. The joint venture corporation engages in an active manufacturing 
business in Switzerland. Income derived from that business that is retained as 
working capital is invested in short-term U.S. debt instruments so that it is 
available when needed for use in the business. 

Analysis: The interest would be eligible for treaty benefits. Interest income earned from 

short-term investment of working capital is incidental to the business in 
Switzerland of the Swiss joint venture corporation. 


5. In reference to subparaganh 1 el of Article 22 (Limitation on Benefits 

It is understood that a company is described in clause i) of subparagraph 1 e) of Article 22 
within the meaning of clause ii) of subparagraph I e) of Article 22 only if that company is a 
resident of one of the Contracting States that is entitled to the benefits of the Convention by 
reason of clause i) of subparagraph 1 e) of Article 22. 


6. In reference to subnaraa-anh 1 f) of Article 22 (Limitation on Benefits') 

The following examples demonstrate the manner in which Article 22, subparagraph 1 f) may 
be applied: 

Example 1 

Facts; All of the stock of a U.S. resident company is owned by a U.S. individual. The 

stock is worth 1 OOx and the company pays a dividend each year of approximately 
1 Ox. The company has outstanding debt of lOOOx, all of which is held by three 
members of a single family, none of which is resident in the United States. The 
debt pays interest each year of 1 OOx. 

Analysis: The U.S. company would not satisly the requirements of subparagraph 1 f) of 

Article 22 of the Convention because the debt represents a predominant interest in 
tbe company, the ultimate beneficial owners of which are persons who are not 
residents of the United States Therefore, the U.S. company will be entitled to tbe 
benefits of the Convention only if it qualifies under some other provision of 
Article 22. 


Example II 
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Facts: 


Analysis: 


Facts: 


Analysis: 


Facts: 


An individual who is not a resident of the United States owns 49% of the stock of 
a U.S. company that holds passive investments in other companies; the other 51% 
of the stock in the company is owned by several unrelated U.S. individuals. The 
non-resident individual also has a contract to provide investment advice to the 
company under which the individual is to receive lOx each year, regardless of the 
profits of the company. The company's gross profits are approximately 60x each 
year. 

Whether the non-resident individual has a predominant interest in the U.S. 
company will depend on whether lOx is an arm's length remuneration for the 
services. If lOx is arm's length remuneration, then the payments are not taken into 
account for purposes of determining whether the individual has a predominant 
interest in the company. As a result, because U.S. individuals own a majority of 
the stock in the company, the company would qualify for benefits under Article 
22, subparagraph 1 f). If the remuneration is not arm's length, then the non- 
resident individual would have a predominant interest in the company when the 
service payments are combined with his equity interest and the company would 
not be entitled to benefits under Article 22, subparagraph 1 f). 

Example III 

Assume the same facts as in Example II, except that the individual does not have 
an investment contract with the U.S. company and performs only nominal, if any, 
service. Nevertheless, each year the company sends the individual a check equal 
to 50% of the company's gross profits as a “bonus” for “services rendered”. 

The U.S, company would not satisfy the requirements of subparagraph 1 f) of 
Article 22 of the Convention because the facts indicate that, even though the 
individual owns less than 50% of the stock of the company and does not have a 
contract to provide services, he in fact is the ultimate beneficial owner of a 
predominant interest in the company. Therefore, the U.S, company will be entitled 
to the benefits of the Convention only if it qualifies under some other provision of 
Article 22. 


Example IV 

A single Swiss resident individual owns 100% of the stock of a Swiss company. 
The stock of the Swiss company is worth lOOx. The Swiss company's only asset is 
a license for the worldwide rights to a product developed by a corporation 
organized in a jurisdiction that does not have a tax treaty with the United States. 
The Swiss company licenses those rights to companies throughout the world, 
including to a U.S. corporation. The Swiss company receives lOOx each year in 
royalties. It pays 95x in royalties, which is an arm's length rate, to the licensor. 
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Analysis: The Swiss company would not satisfy the requirements of subparagraph 1 f) of 

Article 22 of the Convention because the license represents a predominant interest 
in the company, the ultimate beneficial owners of which are persons who are not 
residents of Switzerland. Therefore, the Swiss company will be entitled to the 
benefits of the Convention only if it qualifies under some other provision of 
Article 22. 

Example V 

Facts: A Swiss individual and a corporation organized in a jurisdiction that does not 

have a tax treaty with the United States create a joint venture in the form of a 
partnership organized in Switzerland. The partnership provides management 
consulting services to unrelated companies. The Swiss individual owns 60 percent 
of the joint venture and the corporation owns 40 percent of the joint venture. The 
joint venture's debt is held by Swiss banks and its only significant contract is with 
the Swiss individual who is to provide the consulting services. The Swiss 
partnership receives fees from the United States for providing management 
consulting services as well as interest and dividends that are unrelated to the 
consulting business. 

Analysis: Under Article 4, the Swiss partnership is a resident of Switzerland for purposes of 

the treaty because the worldwide income of the partnership is subject to tax in 
Switzerland (albeit in the hands of the partners). Accordingly, the predominant 
interest test is applied at the level of the partnership. Because the Swiss individual 
is the ultimate beneficial owner of a predominant interest in the partnership as a 
result of its 60% ownership interest, the income earned by the partnership is 
entitled to treaty benefits pursuant to paragraph 1 f). 

7. In reference to paragraph 6 of Article 22 (Limitation on Benefits'! 

a) It is understood that a company resident in one of the Contracting States will be 
granted the benefits of the Convention under paragraph 6 of Article 22 with respect to the 
income it derives from the other Contracting State if: 

i) the ultimate beneficial owners of 95 percent or more of the aggregate 
vote and value of all of its shares are seven or fewer persons that are residents of a 
member State of the European Union or of the European Economic Area or a 
party to the North American Free Trade Agreement that meet the requirements of 
subparagraph 3 b) of Article 22; and 

ii) the amount of the expenses (including payments for interest or 
royalties, but not payments at arm's length for the purchase or use of or the right to 
use tangible property in the ordinary course of business or remuneration at arm's 
length for services) deductible from gross income that are paid or payable by the 
company for its preceding fiscal period (or, in the case of its first fiscal period, 
that period) to persons that are neither U.S. citizens nor residents of a member 
state of the European Union or of the European Economic Area or a party to the 
North American Free Trade Agreement that meet the requirements of 
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subparagraph 3 b) of Article 22 is less than 50 percent of the gross income of the 
company for that period. 

b) However, a company otherwise entitled to benefits under subparagraph a) shall 
not be entitled to the benefits of the Convention if that company, or a company that 
controls such company, has outstanding a class of shares; 

i) the terms of whieh, or which is subject to other arrangements that 
entitle its holders to a portion of the income of the company derived from the 
other Contracting State that is larger than the portion such holders would receive 
absent such terms or arrangements; and 

ii) 50 percent or more of the vote or value of which is owned by persons 
who are neither U.S. citizens nor residents of a member state of the European 
Union or of the European Economic Area or a Party to the North American Free 
Trade Agreement that meet the requirements of subparagraph 3 b) of Article 22. 

Thus, for example, if 100% of the common stock of a U.S. company (representing 100 percent of 
the voting power in, and 95 percent of the value of, the company) was owned by a Canadian 
company, it generally would be entitled to benefits under subparagraph a) with respect to its 
Swiss source income, assuming that it met the base erosion test of clause a) ii). However, if the 
remaining five percent of the value of the company consisted of a class of stock that paid 
dividends determined by reference to the income derived from the U.S. company's Swiss 
subsidiary (sometimes known as “tracking” or “alphabet” stock) and 50 percent or more of the 
value (or vote, if relevant) of the class of stock were held by resident of a third country that does 
not have a double tax treaty with Switzerland, the U.S. company would not be entitled to benefits 
under this paragraph as a result of the application of subparagraph b). 

8. In reference to Article 26 (Exchange of Information) 

a) The definition of tax fraud applicable for purposes of Article 26 of this 
Convention shall apply in cases where a Contracting State may need to resort to other 
legal means applicable to mutual assistance between the Contracting States in matters 
involving tax fraud, such as the Swiss Federal Law on International Mutual Assistance in 
Criminal Matters of 20 March, 1981, in order to obtain certain types of assistance, such as 
the deposition of witnesses. 

b) The term "records or documents" used in Article 26 is an all-inclusive term 
covering all forms of recorded information whether held by public or private individuals 
or entities. 

c) Persons or authorities to whom information is disclosed in accordance with 
paragraph 1 of Article 26 may disclose the information in public court proceedings or in 
judicial decisions. 

d) It is understood that in cases of tax fraud Swiss banking secrecy does not hinder 
the gathering of documentary evidence from banks or its being forwarded under the 
Convention to the competent authority of the United States of America. 


CONVENTION 


BETWEEN THE UNITED STATES OF AMERICA 
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AND 

THE SWISS CONFEDERATION FOR THE AVOIDANCE OF 
DOUBLE TAXATION WITH RESPECT TO TAXES ON INCOME 

The United States of America and the Swiss Confederation, desiring to conclude a 
Convention for the avoidance of double taxation with respect to taxes on income, have agreed as 
follows: 


ARTICLE 1 
Personal Scope 

1. Except as otherwise provided in this Convention, this Convention shall apply to persons 
who are residents of one or both of the Contracting States. 

2 Notwithstanding any provision of this Convention except paragraph 3 of this Article, the 
United States may tax a person who is treated as a resident under its taxation laws (except where 
such person is determined to be a resident of Switzerland under the provisions of paragraphs 3 or 
4 of Article 4 (Resident)) and its citizens (including its former citizens) as if this Convention had 
not come into effect. 

3. The provisions of paragraph 2 shall not affect: 

a) the benefits conferred by the United States under paragraph 2 of Article 9 
(Associated Enterprises), paragraphs 6 and 7 of Article 13 (Gains), Articles 23 (Relief 
from Double Taxation), 24 (Non-Discrimination), and 25 (Mutual Agreement procedure); 
and 

b) the benefits conferred by the United States under paragraphs 1 and 2 of Article 
19 (Government Service and Social Security), and under Articles 20 (Students and 
Trainees) and 27 (Members of Diplomatic Missions and Consular Posts) and paragraph 4 
of Article 28 (Miscellaneous), upon individuals who are neither citizens of, nor have 
immigrant status in, the United States. 

ARTICLE 2 
Taxes Covered 


1 . This Convention shall apply to taxes on income imposed on behalf of a Contracting State. 

2. The existing taxes to which the Convention shall apply are: 

a) in Switzerland: the federal, cantonal and communal taxes on income (total 
income, earned income, income from property, business profits, etc.); 

b) in the United States: the Federal income taxes imposed by the Interna! Revenue 
Code and the excise taxes imposed on insurance premiums paid to foreign insurers and 
with respect to private foundations. The Convention shall, however, apply to the excise 
taxes imposed on insurance premiums paid to foreign insurers only to the extent that the 
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risks covered by such premiums are not reinsured with a person not entitled to the 
benefits of this or any other Convention which provides exemption from these taxes, 

3. The Convention shall apply also to any identical or substantially similar taxes which are 
imposed after the date of signature of the Convention in addition to, or in place of, the existing 
taxes. The competent authorities of the Contracting States shall notify each other of any 
significant changes which have been made in their respective taxation laws. 


ARTICLE 3 
General Definitions 


1 . For the purposes of this Convention, unless the context otherwise requires; 

a) the term “person” includes an individual, a partnership, a company, an estate, a 
trust and any other body of persons; 

b) the term "company" means any body corporate or any entity which is treated as 
a body corporate for tax purposes under the laws of the Contracting State in which it is 
organized; 

c) the terms “enterprise of a Contracting State” and "enterprise of the other 
Contracting State" mean respectively an enterprise carried on by a resident of a 
Contracting State and an enterprise carried on by a resident of the other Contracting State; 

d) the term "nationals” means; 

i) all individuals possessing the nationality (i.e., citizenship, in the case of 

the United States) of a Contracting State; and 

ii) all legal persons, partnerships and associations deriving their status as 

such from the laws in force in a Contracting State; 

e) the term "international traffic" means any transport by a ship or aircraft, except 
when such transport is solely between places in the other Contracting State; 

f) the term "competent authority" means; 

i) in Switzerland; the Director of the Federal Tax Administration or his 

authorized representative; and 

ii) in the United States; the Secretaty of the Treasury or his delegate; 

g) the term "Switzerland" means the Swiss Confederation; 

h) the term "United States" means the United States of America, but does not 
include Puerto Rico, the Virgin Islands, Guam, or any other United States possession or 
territory. 

2, As regards the application of the Convention by a Contracting State any term not defined 
therein shall, unless the context otherwise requires or the competent authorities agree to a 
common meaning according to the provisions of Article 25 (Mutual Agreement Procedure), have 
the meaning which it has under the laws of that State concerning the taxes to which the 
Convention applies. 



653 


ARTICLE 4 
Resident 

1 . For the purposes of this Convention, the term "resident of a Contracting State" means: 

a) any person who, under the laws of that State, is liable to tax therein by reason 
of his domicile, residence, nationality, place of management, place of incorporation, or 
any other criterion of a similar nature, except that a United States citizen or alien lawfully 
admitted for permanent residence (a "green card" holder) who is not a resident of 
Switzerland by virtue of this paragraph or paragraph 5 shall be considered to be a resident 
of the United States only if such person has a substantial presence, permanent home or 
habitual abode in the United States; if, however, such person is also a resident of 
Switzerland under this paragraph, such person also will be treated as a United States 
resident under this paragraph and such person's status shall be determined under 
paragraph 3; 

b) the Government of that State or a political subdivision or local authority thereof 
or any agency or instrumentality of any such Government, subdivision or authority; 

c) i) a pension trust and any other organization established in that State and 
maintained exclusively to administer or provide pensions, retirement or employee 
benefits, that is established or sponsored by a person resident in that State under 
this Article; and 

ii) a not-for-profit organization established and maintained in that State for 
religious, charitable, educational, scientific, cultural or other public purposes; 
that by reason of its nature as such is generally exempt from income taxation in that State; or 

d) a partnership, estate, or trust, but only to the extent that the income derived by 
such partnership, estate, or trust is subject to tax in that State in the same manner as the 
income of a resident of that State, either in its hands or in the hands of its partners or 
beneficiaries. 

2. Notwithstanding paragraph 1, the term "resident of a Contracting State" does not include 
any person who is liable to tax in that State in respect only of income from sources in that State. 

3. Where by reason of the provisions of paragraph 1 an individual is a resident of both 
Contracting States, then his status shall be determined as follows: 

a) he shall be deemed to be a resident of the State in which he has a permanent 
home available to him; if he has a permanent home available to him in both States, he 
shall be deemed to be a resident of the State with which his personal and economic 
relations are closer (center of vital interests); 

b) if the State in which he has his center of vital interests cannot be determined, or 
if he has no permanent home available to him in either State, he shall be deemed to be a 
resident of the State in which he has an habitual abode; 

c) if he has an habitual abode in both States or in neither of them, he shall be 
deemed to be a resident of the State of which he is a national; 

d) if he is a national of both States or of neither of them, the competent authorities 
of the Contracting States shall settle the question by mutual agreement. 
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4 Where by reason of the provisions of paragraph 1 a person other than an individual is a 
resident of both Contracting States, such person shall be treated as a resident only if and to the 
extent that the competent authorities of the Contracting States so agree pursuant to Article 25 
(Mutual Agreement Procedure), including paragraph 6 thereof. 

5. An individual who would be a resident of Switzerland by reason of the provisions of 
paragraphs 1 and 3, but who elects not to be subject to the generally imposed income taxes in 
Switzerland with respect to all income from sources in the United States, shall not be considered 
a resident of Switzerland for the purposes of this Convention. 

ARTICLE 5 

Permanent Establishment 


1. For the purposes of this Convention, the term “permanent establishment” means a fixed 
place of business through which the business of an enterprise is wholly or partly carried on. 

2. The term “permanent establishment” shall include especially: 

a) a place of management; 

b) a branch; 

c) an office; 

d) a factory; 

e) a workshop; and 

f) a mine, an oil or gas well, a quarry or any other place of extraction of natural 
resources. 

3. A building site or construction or installation project, or an installation or drilling rig or 
ship used for the exploration or development of natural resources, constitutes a permanent 
establishment only if it lasts more than twelve months. 

4. Notwithstanding the preceding provisions of this Article, the term “permanent 
establishment” shall be deemed not to include: 

a) the use of facilities solely for the purpose of storage, display or delivery of 
goods or merchandise belonging to the enterprise; 

b) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of storage, display or delivery; 

c) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of processing by another enterprise; 

d) the maintenance of a fixed place of business solely for the purpose of 
purchasing goods or merchandise or of collecting information for the enterprise; 

e) the maintenance of a fixed place of business solely for the purpose of carrying 
on, for the enterprise, advertising, the supply of information, scientific research, or other 
activities which have a preparatory or auxiliary character; 

f) the maintenance of a fixed place of business solely for any combination of the 
activities mentioned in subparagraphs a) to e) of this paragraph, provided that the overall 
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activity of the fixed place of business resulting from this combination is of a preparatory 
or auxiliary character. 

5. Notwithstanding the provisions of paragraph 1 and 2, where a person - other than an agent 
of an independent status to whom paragraph 6 applies - is acting on behalf of an enterprise and 
has, and habitually exercises, in a Contracting State an authority to conclude contracts in the 
name of the enterprise, that enterprise shall be deemed to have a permanent establishment in that 
State in respect of any activities which that person undertakes for the enterprise, unless the 
activities of such person are limited to those mentioned in paragraph 4 which, if exercised 
through a fixed place of business, would not make this fixed place of business a permanent 
establishment under the provisions of that paragraph. 

6. An enterprise shall not be deemed to have a permanent establishment in a Contracting 
State merely because it carries on business in that State through a broker, general commission 
agent or any other agent of an independent status, provided that such persons are acting in the 
ordinary course of their business. 

7. The fact that a company which is a resident of a Contracting State controls or is controlled 
by a company which is a resident of the other Contracting State, or which carries on business in 
that other State (whether through a permanent establishment or otherwise), shall not of itself 
constitute either company a permanent establishment of the other. 


ARTICLE 6 

Income from Real Property 

1. Income derived by a resident of a Contracting State from real property (including income 
from agriculture or forestry) situated in the other Contracting State may be taxed in that other 
State. 

2. The term "real property" shall have the meaning which it has under the law of the 
Contracting State in which the property in question is situated. The term shall in any case include 
property accessory to real property, livestock and equipment used in agriculture and forestry, 
rights to which the provisions of general law respecting landed property apply, usufruct of real 
property and rights to variable or fixed payments as consideration for the working of, or the right 
to work, mineral deposits, sources and other natural resources; ships and aircraft shall not be 
regarded as real property. 

3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting, or 
use in any other form of real property. 

4. The provisions of paragraphs 1 and 3 shall also apply to the income from real property of 
an enterprise and to income from real property used for the performance of independent personal 
services. 
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5. A resident of a Contracting State who is subject to tax in the other Contracting State on 
income from real property situated in the other Contracting State may, subject to the procedures 
of the domestic law of the other Contracting State, elect to compute the tax on such income on a 
net basis as if such income were attributable to a permanent establishment or a fixed base in such 
other State. Any such election shall be binding for taxable years as provided by the domestic law 
of the Contracting State in which the property is situated. 


ARTICLE 7 
Business Profits 


1 . The business profits of an enterprise of a Contracting State shall be taxable only in that 
State unless the enterprise carries on business in the other Contracting State through a permanent 
establishment situated therein. If the enterprise carries on business as aforesaid, the profits of the 
enterprise may be taxed in the other State but only so much of them as is attributable to that 
permanent establishment. 

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries 
on business in the other Contracting State through a permanent establishment situated therein, 
there shall in each Contracting State be attributed to that permanent establishment the business 
profits which it might be expected to make if it were a distinct and independent enterprise 
engaged in the same or similar activities under the same or similar conditions and which shall 
include only those profits derived from the assets or activities of the permanent establishment. 

3. In determining the business profits of a permanent establishment, there shall be allowed as 
deductions expenses which are incurred for the purposes of the permanent establishment, 
including a reasonable allocation of executive and general administrative expenses, research and 
development expenses, interest, and other expenses incurred for the purposes of the enterprise as 
a whole (or the part thereof which includes the permanent establishment), whether incurred in the 
State in which the permanent establishment is situated or elsewhere. 

4. Insofar as it has been customary in a Contracting State to determine the business profits to 
be attributed to a permanent establishment on the basis of an apportionment of the total profits of 
the enterprise to its various parts, nothing in paragraph 2 shall preclude that Contracting State 
from determining the profits to be taxed by such an apportionment as may be customary; the 
method of apportionment adopted shall, however, be such that the result shall be in accordance 
with the principles contained in the other paragraphs of this Article. 

5. No business profits shall be attributed to a permanent establishment by reason of the mere 
purchase by that permanent establishment of goods or merchandise for the enterprise. 

6. For the purposes of the preceding paragraphs, the business profits to be attributed to the 
permanent establishment shall be determined by the same method year by year unless there is 
good and sufficient reason to the contrary. 
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7. Where business profits include items of income which are dealt with separately in other 
Articles of the Convention, then the provisions of those Articles shall not be affected by the 
provisions of this Article. 


8. For the purposes of this Convention, the term "business profits" includes income derived 
from the rental of tangible movable property and the rental or licensing of cinematographic films 
or works on film, tape, or other means of reproduction for use in radio or television broadcasting. 


ARTICLE 8 

Shipping and Air Transport 

1 . Profits of an enterprise of a Contracting State from the operation in international traffic of 
ships or aircraft shall be taxable only in that State. 

2. For the purposes of this Article, profits from the operation of ships or aircraft in 
international traffic include profits derived from the rental of ships or aircraft if such rental 
profits are incidental to other profits described in paragraph 1. 

3. The provisions of paragraph 1 shall also apply to profits from the participation in a pool, a 
joint business or an international operating agency. 


ARTICLE 9 
Associated Enterprises 


1, Where 

a) an enterprise of a Contracting State participates directly or indirectly in the 
management, control or capital of an enterprise of the other Contracting State, or 

b) the same persons participate directly or indirectly in the management, control 
or capital of an enterprise of a Contracting State and an enterprise of the other 
Contracting State, 

and in either case conditions are made or imposed between the two enterprises in their 
commercial or financial relations which differ from those which would be made between 
independent enterprises, then any profits which would, but for those conditions, have accrued to 
one of the enterprises, but, by reason of those conditions, have not so accrued, may be included 
in the profits of that enterprise and taxed accordingly. 

2. a) Where a Contracting State proposes to include in the profits of an enterprise of 
that State, and to tax accordingly, profits on which an enterprise of the other Contracting 
State has been charged to tax in that other State, the competent authorities of the 
Contracting States may consult pursuant to Article 25 (Mutual Agreement Procedure), 

b) If pursuant to Article 25 the Contracting States agree on adjustments to the 
profits of each such enterprise that reflect the conditions which would have been made 



658 


between independent enterprises, then each State shall make the agreed adjustment to the 
amounts charged on the profits of each such enterprise. 


ARTICLE 10 
Dividends 


1. Dividends derived and beneficially owned by a resident of a Contracting State may be 
taxed in that State. 

2 However, such dividends may also be taxed in the Contracting State in which the dividends 
arise according to the laws of that State, but if the beneficial owner of the dividends is a resident 
of the other Contracting State, the tax so charged shall not exceed 

a) 5 percent of the gross amount of the dividends if the beneficial owner is a 
company which holds directly at least 10 percent of the voting stock of the company 
paying the dividends; 

b) 1 5 percent of the gross amount of the dividends in all other cases. 

Subparagraph b) and not subparagraph a) shall apply in the case of dividends paid by a person 
which is a resident of the United States and which is a Regulated Investment Company. 
Subparagraph a) shall not apply to dividends paid by a person which is a resident of the United 
States and which is a Real Estate Investment Trust, and subparagraph b) shall only apply if the 
dividend is beneficially owned by an individual holding an interest of less than 10 percent in the 
Real Estate Investment Trust. 

This paragraph shall not affect the taxation of the company in respect of the profits out of which 
the dividends are paid. 

3. Notwithstanding paragraph 2, dividends may not be taxed in the Contracting State of 
which the company paying the dividends is a resident if the beneficial owner of the dividends is a 
resident of the other Contracting State described in subparagraph 4 b) of Article 28 
(Miscellaneous) that does not control the company paying the dividend. 

4. The term "dividends" as used in this Article means income from shares or other rights, not 
being debt-claims, participating in profits, as well as income which is subjected to the same 
taxation treatment as income from shares under the law of the Contracting State in which the 
income arises. 

5. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the 
dividends, being a resident of a Contracting State, carries on business in the other Contracting 
State of which the company paying the dividends is a resident, through a permanent 
establishment situated therein, or performs in that other State independent personal services from 
a fixed base situated therein, and the dividends are attributable to such permanent establishment 
or fixed base. In such a case, the provisions of Article 7 (Business Profits) or Article 14 
(Independent Personal Services) shall apply. 
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6. Where a company is a resident of a Contracting State, the other Contracting State may not 
impose any tax on the dividends paid by the company, except insofar as 

a) such dividends are paid to a resident of that other State, or 

b) the dividends are attributable to a permanent establishment or a fixed base 
situated in that State. 

7. A company that is a resident of Switzerland and that has a permanent establishment in the 
United States, or that is subject to tax on a net basis in the United States on items of income 
described in Article 6 (Income from Real Property) or Article 13 (Gains), may be subject in the 
United States to a tax in addition to the tax allowable under the other provisions of this 
Convention. Such tax, however, may be imposed only on 

a) the portion of the business profits of the company attributable to the permanent 
establishment under this Convention, and 

b) the portion of the income referred to in the preceding sentence that is described 
in Article 6 (Income from Real Property) or paragraphs 1 or 3 of Article 13 (Gains), 

that represents the "dividend equivalent amount" of those profits and income; the term "dividend 
equivalent amount" shall, for the purposes of this paragraph, have the meaning that it has under 
the law of the United States as it may be amended from time to time without changing the 
general principle thereof. 

8. The tax referred to in paragraph 7 shall not be imposed at a rate exceeding the rate 
specified in subparagraph 2 a). 


ARTICLE 1 1 
Interest 


1 . Interest derived and beneficially owned by a resident of a Contracting State shall be 
taxable only in that State. 

2. The term “interest” as used in this Convention means income from debt-claims of every 
kind, whether or not secured by mortgage, and in particular, income from government securities 
and income from bonds or debentures, including premiums and prizes attaching to such 
securities, bonds or debentures, and including an excess inclusion with respect to a residual 
interest in a real estate mortgage investment conduit. However, the term "interest" does not 
include income dealt with in Article 10 (Dividends). Penalty charges for late payment shall not 
be regarded as interest for the purpose of this Convention. 

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the interest, being 
a resident of a Contracting State, carries on business in the other Contracting State through a 
permanent establishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the interest is attributable to such permanent 
establishment or fixed base. In such a case, the provisions of Article 7 (Business Profits) or 
Article 14 (Independent Personal Services) shall apply. 
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4. Where, by reason of a special relationship between the payer and the beneficial owner or 
between both of them and some other person, the amount of the interest, having regard to the 
debt-claim for which it is paid, exceeds the amount which would have been agreed upon by the 
payer and the beneficial owner in the absence of such relationship, the provisions of this Article 
shall apply only to the last-mentioned amount. In such case the excess part of the payment shall 
remain taxable according to the laws of each Contracting State, due regard being had to the other 
provisions of this Convention. 

5. Except as otherwise provided in paragraphs 1 or 3, interest paid by a company that is a 
resident of a Contracting State may be subject to tax by the other Contracting State only insofar 
as such interest is paid by a permanent establishment of such company located in that other State, 
or out of income described in Article 6 (Income from Real Property) or paragraph 1 of Article 1 3 
(Gains) that is subject to tax on a net basis in that other State. 

6. The provisions of paragraph 1 shall not apply to 

a) interest arising in the United States if the amount of such interest is determined 
by reference to receipts, sales, income, profits or other cash flow of the debtor or a related 
person, to any change in the value of any property of the debtor or a related person or to 
any dividend, partnership distribution or similar payment made by the debtor or a related 
person, but only to the extent that the interest does not qualify as portfolio interest under 
United States law, and 

b) an excess inclusion with respect to a residual interest in an entity that is treated 
as a real estate mortgage investment conduit under the law of the United States, 

which may be taxed in the United States according to its laws. 


ARTICLE 12 
Royalties 

1. Royalties derived and beneficially owned by a resident of a Contracting State shall be 
taxable only in that State. 

2. The term “royalties” as used in this Convention means payments of any kind received as a 
consideration for the use of, or the right to use, any copyright of literary, artistic, or scientific 
work (but not including motion pictures, or films, tapes or other means of reproduction for use in 
radio or television broadcasting), any patent, trademark, design or model, plan, secret formula or 
process, or other like right or property, or for information concerning industrial, commercial, or 
scientific experience. The term “royalties” also includes gains derived from the alienation of any 
such right or property which are contingent on the productivity, use, or disposition thereof 

3 . The provisions of paragraph 1 shall not apply if the beneficial owner of the royalties, being 
a resident of a Contracting State, carries on business in the other Contracting State through a 
permanent establishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the royalties are attributable to such permanent 
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establishment or fixed base. In such case the provisions of Article 7 (Business Profits) or Article 
1 4 (Independent Personal Services) shall apply. 

4. Where, by reason of a special relationship between the payer and the beneficial owner or 
between both of them and some other person, the amount of the royalties, having regard to the 
use, right or information for which they are paid, exceeds the amount which would have been 
agreed upon by the payer and the person deriving the royalties in the absence of such 
relationship, the provisions of this Article shall apply only to the last-mentioned amount. In such 
case, the excess part of the payments shall remain taxable according to the law of each 
Contracting State, due regard being had to the other provisions of this Convention. 


ARTICLE 13 
Gains 


1. Gains derived by a resident of a Contracting State that are attributable to the alienation of 
real property situated in the other Contracting State may be taxed in that other State. 

2. For the purposes of this Article, the term “real property situated in the other Contracting 
State” shall include 

a) real property referred to in Article 6 (Income from Real Property); and 

b) shares or other comparable rights in a company that is a resident of that other 
State, the assets of which consist wholly or principally of real property situated in that 
other State, or an interest in a partnership, trust, or estate, to the extent attributable to real 
property situated in that other State. 

In the United States, the term includes a “United States real property interest” as defined in the 
Internal Revenue Code as it may be amended from time to time without changing the general 
principles thereof. 

3. Gains from the alienation of movable property forming part of the business property of a 
permanent establishment which an enterprise of a Contracting State has in the other Contracting 
State or of movable property pertaining to a fixed base available to a resident of a Contracting 
State in the other Contracting State for the purpose of performing independent personal services, 
including such gains from the alienation of such a pennanent establishment (alone or with the 
whole enterprise) or such fixed base, may be taxed in that other State in accordance with its law. 

4. Gains derived by an enterprise of a Contracting State from the alienation of ships or 
aircraft operated in international traffic shall be taxable only in that State. Gains described in 
Article 12 (Royalties) shall be taxable only in accordance with the provisions of Article 12. 

5. Gains from the alienation of any property other than that referred to in paragraphs 1 
through 4 shall be taxable only in the Contracting State of which the alienator is a resident. 

6. Where a resident of a Contracting State alienates property in the course of an organization, 
reorganization, merger or similar transaction and profit, gain or income with respect to such 



662 


alienation is not recognized for the purpose of taxation in that State, if requested to do so hy the 
person who acquires the property, the competent authority of the other Contracting State may 
agree, subject to terms and conditions satisfactory to such competent authority, to defer the 
recognition of the profit, gain or income with respect to such property for the purpose of taxation 
in that other State until such time and in such manner as may he stipulated in the agreement. 

7. If a resident of a Contracting State who is subject to income taxation in both Contracting 
States on a disposition of property is treated for the purposes of taxation hy a Contracting State as 
having alienated property and is taxed in that State by reason thereof, and the domestic law of the 
other Contracting State at such time does not require or allow the resident to recognize gain or 
loss or otherwise permits the deferral of the gain or loss, then the resident may elect in his annual 
return of income for the year of such alienation to be liable to tax in the other Contracting State 
in that year as if he had, immediately before that time, sold and repurchased such property for an 
amount equal to its fair market value at that time. Such an election shall apply to all property 
described in this paragraph that is alienated by the resident in the taxable year for which the 
election is made or at any time thereafter. 


ARTICLE 14 

Independent Personal Services 

1. Income derived hy an individual who is a resident of a Contracting State in respect of the 
performance of personal services of an independent character shall be taxable only in that State, 
unless the individual has a fixed base regularly available to him in the other Contracting State for 
the purpose of performing his activities. If he has such a fixed base, that portion of the income 
attributable to the fixed base that is derived in respect of services performed in that other State 
also may be taxed by that other State. 

2. In determining the income described in paragraph 1 that is taxable in the other Contracting 
State the principles of Article 7 (Business Profits} shall apply. 


ARTICLE 15 

Dependent Personal Services 

1 . Subj ect to the provisions of Articles 1 6 (Directors' F ees), 1 8 (Pensions and Annuities) and 
19 (Government Service and Social Security), salaries, wages, and other similar remuneration 
derived by a resident of a Contracting State in respect of an employment shall be taxable only in 
that State unless the employment is exercised in the other Contracting State. If the employment is 
so exercised, such remuneration as is derived therefrom may be taxed in that other State. 

2. Notwithstanding the provisions of paragraph 1 , remuneration derived by a resident of a 
Contracting State in respect of an employment exercised in the other Contracting State shall be 
taxable only in the first-mentioned State if 
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a) the recipient is present in the other State for a period or periods not exceeding 
in the aggregate 183 days in any twelve-month period commencing or ending in the 
taxable year concerned; 

b) the remuneration is paid by, or on behalf of, an employer who is not a resident 
of the other State; and 

c) the remuneration is not home by a permanent establishment or a fixed base that 
the employer has in the other State. 

3. Notwithstanding the preceding provisions of this Article, remuneration described in 
paragraph 1 that is derived by a resident of a Contracting State in respect of an employment as a 
member of the regular complement of a ship or aircraft operated in international traffic shall be 
taxable only in that State. 


ARTICLE 16 
Director’s Fees 


Directors’ fees and other similar payments derived by a resident of a Contracting State in his 
capacity as a member of the board of directors of a company that is a resident of the other 
Contracting State may be taxed in that other Contracting State. 


ARTICLE 17 
Artistes and Sportsmen 

1. Notwithstanding the provisions of Articles 14 (Independent Personal Services) and 15 
(Dependent Personal Services), income derived by a resident of a Contracting State as an 
entertainer, such as a theatre, motion picture, radio, or television artiste, or a musician, or as a 
sportsman, from his personal activities as such exercised in the other Contracting State may be 
taxed in that other State, except where the amount of the gross receipts derived by such 
entertainer or sportsman, including expenses reimbursed to him or borne on his behalf, from such 
activities does not exceed ten thousand United States dollars ($1 0,000) or its equivalent in Swiss 
francs for the taxable year concerned, 

2. Where income in respect of activities exercised by an entertainer or a sportsman who is a 
resident of a Contracting State in his capacity as such accrues not to the entertainer or sportsman 
himself but to another person, that income may be taxed in the Contracting State in which the 
activities of the entertainer or sportsman are exercised, notwithstanding the provisions of 
Articles 7 (Business Profits) and 1 4 (Independent Personal Services), unless it is established that 
neither the entertainer or sportsman nor persons related thereto (whether or not residents of that 
State) participate directly or indirectly in the receipts or profits of that other person in any 
manner, including the receipt of deferred remuneration, bonuses, fees, dividends, partnership 
distributions, or other distributions. 


ARTICLE 18 
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Pensions and Annuities 


1. Subject to the provisions of Article 19 (Government Service and Social Security), pensions 
and other similar remuneration beneficially derived by a resident of a Contracting State in 
consideration of past employment shall be taxable only in that State. 

2. Subject to the provisions of Article 19 (Government Service and Social Security), 
annuities derived and beneficially owned by a resident of a Contracting State shall be taxable 
only in that State. The term “annuities” as used in this paragraph means a stated sum paid 
periodically at stated tines during a specified number of years or for life under an obligation to 
make the payments in return for adequate and full consideration (other than services rendered). 

ARTICLE 19 

Government Service and Social Security 

1 . a) Salaries, wages and other similar remuneration, other than a pension, paid by a 
Contracting State or a political subdivision or a local authority thereof to an individual in 
respect of services rendered to that State or subdivision or authority shall be taxable only 
in that State. 

b) However, such salaries, wages and other similar remuneration shall be taxable 
only in the other Contracting State if the services are rendered in that State and the 
individual is a resident of that State who: 

i) is a national of that State; or 

ii) did not become a resident of that State solely for the purpose of 
rendering the services. 

2. a) Any pension paid by, or out of funds created by, a Contracting State or a 
political subdivision or a local authority thereof to an individual in respect of services 
rendered to that State or subdivision or authority shall be taxable only in that State. 

b) However, such pension shall be taxable only in the other Contracting State if 
the individual is a resident of, and a national of, that State. 

3. The provisions of Articles 15 (Dependent Personal Services), 16 (Directors’ Fees) and 18 
(Pensions and Annuities) shall apply to salaries, wages and other similar remuneration, and to 
pensions, in respect of services rendered in connection with a business carried on by a 
Contracting State or a political subdivision or a local authority thereof. 

4. Notwithstanding paragraph 2, social security payments and other public pensions paid by a 
Contracting State to an individual who is a resident of the other Contracting State may be taxed 
in that other State. However, such payments may also be taxed in the first Contracting State 
according to the laws of that State, but the tax so charged shall not exceed 1 5 percent of the gross 
amount of the payment. 


ARTICLE 20 
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Students and Trainees 


Payments which a student, apprentice, or business trainee, who is or was immediately before 
visiting a Contracting State a resident of the other Contracting State, and who is present in the 
first-mentioned State for the purpose of his full-time education or training, receives for the 
purpose of his maintenance, education or training shall not be taxed in that State provided that 
such payments arise from sources outside that State. 


ARTICLE 21 
Other Income 


1. Items of income of a resident of a Contracting State, wherever arising, not dealt with in the 
foregoing Articles of this Convention shall be taxable only in that State. 

2. The provisions of paragraph 1 shall not apply to income other than income from real 
property as defined in paragraph 2 of Article 6 (Income from Real Property), if the person 
deriving the income, being a resident of a Contracting State, carries on business in the other 
Contracting State through a permanent establishment situated therein, or performs in that other 
State independent personal services from a fixed base situated therein, and the right or property 
in respect of which the income is paid is effectively connected with such permanent 
establishment or fixed base. In such case the provisions of Article 7 (Business Profits) or Article 
14 (Independent Personal Services) as the case may be, shall apply. 

3. The provisions of this Article shall not apply to income subject to tax by either Contracting 
State on wagering, gambling or lottery winnings. 


ARTICLE 22 

Limitation on Benefits 

1 . Subject to the succeeding provisions of this Article, a person that is a resident of a 
Contracting State and that derives income from the other Contracting State may only claim the 
benefits provided for in this Convention where such person: 

a) is an individual; 

b) is a Contracting State, a political subdivision or local authority thereof, or an 
agency or instrumentality of such State, political subdivision or authority; 

c) is engaged in the active conduct of a trade or business in the first-mentioned 
Contracting State (other than the business of making, managing or simply holding 
investments for the persons own account, unless these activities are banking, insurance or 
securities activities carried on by a bank, insurance company or registered securities 
dealer) and the income derived from the other Contracting State is derived in connection 
with, or is incidental to, that trade or business; 

d) is a recognized headquarters company for a multinational corporate group; 

e) is a company 
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i) whose principal class of shares is primarily and regularly traded on a 
recognized stock exchange; or 

ii) if one or more companies described in clause i) are the ultimate 
beneficial owners of a predominant interest in such company; 

f) is a company, trust or estate, unless one or more persons who are not entitled to 
the benefits of this Convention under subparagraphs a), b), d), e) or g) are, in the 
aggregate, the ultimate beneficial owners of a predominant interest in the form of a 
participation, or otherwise, in such company, trust or estate; or 

g) is a family foundation resident in Switzerland, unless the founder, or the 
majority of the beneficiaries, are persons who are not entitled to the benefits of this 
Convention under subparagraph a), or 50 percent or more of the income of the family 
foundation could benefit persons who are not entitled to the benefits of this Convention 
under subparagraph a). 

2. Notwithstanding the preceding paragraph, an entity described in paragraph 1 c) of Article 4 
(Resident) may claim the benefits of this Convention, provided that more than half of the 
beneficiaries, members or participants, if any, in sucb organization are persons that are entitled, 
under this Article, to the benefits of this Convention. 

3. a) A company that is a resident of a Contracting State shall also be entitled to the 
benefits of Articles 10 (Dividends), 1 1 (Interest) and 12 (Royalties) if: 

i) the ultimate beneficial owners of more than 30 percent of the aggregate 
vote and value of all of its shares are persons that are resident in that Contracting 
State, and that would qualify for benefits under subparagraphs a), b), d), e), f) or 
g) of paragraph 1 ; 

ii) the ultimate beneficial owners of more than 70 percent of all such 
shares are persons described in subparagraph i) and persons that are residents of 
member states of the European Union or of the European Economic Area or 
parties to the North American Free Trade Agreement that are described in 
subparagraph b); and 

iii) the amount of the expenses deductible from gross income that are paid 
or payable by the company for its preceding fiscal period (or; in the case of its first 
fiscal period, that period) to persons that would not qualify for benefits under 
subparagraphs a), b), d), e), f) or g) of paragraph 1, is less than 50 percent of the 
gross income of the company for that period. 

b) For purposes of subparagraph a) ii) shares whose ultimate beneficial owner is a 
person that is a resident of a member state of the European Union or of the European 
Economic Area or a party to the North American Free Trade Agreement will be taken into 
account only if such person: 

i) is a resident of a country with which the other Contracting State has a 
comprehensive income tax convention and that person is entitled to all of the 
benefits provided by the other Contracting State under that convention; 

ii) would qualify for benefits under paragraph 1 if that person were a 
resident of the first-mentioned Contracting State and if references in such 
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paragraph to the first-mentioned Contracting State were references to that person's 
state of residence; and 

iii) would be entitled to a rate of tax in the other Contracting State under 
the convention between that person's country of residence and the other 
Contracting State in respect of the particular class of income for which benefits 
are being claimed under this Convention, that is at least as low as the rate 
applicable under this Convention. 

4. Notwithstanding the provisions of paragraphs 1 through 3, where an enterprise of a 
Contracting State derives income from the other Contracting State, and that income is 
attributable to a permanent establishment which that enterprise has in a third jurisdiction, the tax 
benefits that would otherwise apply under the other provisions of the Convention will not apply 
to any item of income if the combined tax that is actually paid with respect to such income in the 
first-mentioned State and in the third jurisdiction is less than 60 percent of the tax that would 
have been payable in the first-mentioned State if the income were earned in that State by the 
enterprise and were not attributable to the permanent establishment in the third jurisdiction. Any 
dividends, interest or royalties to which the provisions of this paragraph apply shall be subject to 
tax at a rate that shall not exceed 15 percent of the gross amount thereof. Any other income to 
which the provisions of this paragraph apply will be subject to tax under the provisions of the 
domestic law of the other Contracting State, notwithstanding any other provision of the 
Convention. The provisions of this paragraph shall not apply if: 

a) in the case of royalties, the royalties are received as compensation for the use 
of, or the right to use, intangible property produced or developed by the permanent 
establishment itself; or 

b) in the case of any other income, the income derived from the other Contracting 
State is derived in connection with, or is incidental to, the active conduct of a trade or 
business carried on by the permanent establishment in the third jurisdiction (other than 
the business of making, managing or simply holding investments for the person's own 
account, unless these activities are banking, insurance or securities activities carried on by 
a bank, insurance company or registered securities dealer). 

5. The competent authorities of the Contracting States shall consult together with a view to 
developing a commonly agreed application of the provisions of this Article. The competent 
authorities shall, in accordance with the provisions of Article 26 (Exchange of Information), 
exchange such information as is necessary for carrying out the provisions of this Article. 

6. A person that is not entitled to the benefits of this Convention pursuant to the provisions of 
the preceding paragraphs may, nevertheless, be granted the benefits of the Convention if the 
competent authority of the State in which the income arises so determines after consultation with 
the competent authority of the other Contracting State. 

7. a) For the purposes of paragraph 1, the term "recognized stock exchange" means: 

i) any Swiss stock exchange on which registered dealings in shares take 


place; 
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ii) the NASDAQ System owned by the National Association of Securities 
Dealers, Inc. and any stock exchange registered with the Securities and Exchange 
Commission as a national securities exchange for purposes of the Securities 
Exchange Act of 1934; 

iii) the stock exchanges of Amsterdam, Frankfurt, London, Milan, Paris, 
Tokyo and Vienna; and 

iv) any other stock exchange agreed upon by the competent authorities of 
the Contracting States. 

b) For purposes of subparagraph d) of paragraph 1, a person shall be considered a 
recognized headquarters company if: 

i) it provides in its state of residence a substantial portion of the overall 
supervision and administration of a group of companies, (which may be part of a 
larger group of companies), which may include, but cannot be principally, group 
financing; 

ii) the group of companies consists of coqjorations resident in, and 
engaged in an active business in, at least five countries, and the business activities 
carried on in each of the five countries (or five groupings of countries) generate at 
least 1 0 percent of the gross income of the group; 

iii) the business activities carried on in any one country other than the 
Contracting State of residence of the headquarters company generate less than 50 
percent of the gross income of the group; 

iv) no more than 25 percent of its gross income is derived from the other 
Contracting State; 

v) it has, and exercises, independent discretionary authority to carry out the 
functions referred to in subparagraph i) 

vi) it is subject to generally applicable rules of taxation in its country of 
residence; and 

vii) the income derived in the other Contracting State either is derived in 
connection with, or is incidental to, the active business referred to in subparagraph 
ii). 

If the income requirements for being considered a recognized headquarters company 
(subparagraphs ii), iii), or iv)) are not fulfilled, they will be deemed to be fulfilled if the required 
ratios are met when averaging the gross income of the preceding four years. 


ARTICLE 23 

Relief from Double Taxation 


1. In the case of Switzerland, double taxation shall be avoided as follows: 

a) Where a resident of Switzerland derives income which, in accordance with the 
provisions of this Convention, may be taxed in the United States, Switzerland shall; 
subject to the provisions of subparagraphs b), c) and d) and paragraph 3, exempt such 
income from tax; provided, however, that such exemption shall apply to gains referred to 
in paragraph 1 of Article 13 (Gains) only if actual taxation of such gains in the United 
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States is demonstrated. Switzerland may, in calculating tax on the remaining income of 
that resident, apply the rate of tax which would have been applicable if the exempted 
income had not been so exempted. 

b) Where a resident of Switzerland derives dividends which, in accordance with 
the provisions of Article 10 (Dividends), may be taxed in the United States, Switzerland 
shall allow, upon request, and subject to the provisions of subparagraph c), a relief to 
such resident. The relief may consist of 

i) a deduction from the Swiss tax on the income of that resident of an 
amount equal to the tax levied in the United States in accordance with the 
provisions of Article 10 (Dividends); such deduction shall not, however, exceed 
that part of the Swiss tax, as computed before the deduction is given, which is 
appropriate to the income which may be taxed in the United States; or 

ii) a lump sum reduction of the Swiss tax; or 

iii) a partial exemption of such dividends from Swiss tax, in any case 
consisting at least of the deduction of the tax levied in the United States from the 
gross amount of the dividends. 

Switzerland shall determine the applicable relief and regulate the procedure in accordance with 
the Swiss provisions relating to the carrying out of international conventions of the Swiss 
Confederation for the avoidance of double taxation. 

c) Where a resident of Switzerland derives income 

i) described in paragraph 2 of Article 1 0 (Dividends) or paragraph 6 of 
Article 1 1 (Interest) which is not entitled to any reduction in U.S. withholding tax 
pursuant to those provisions; or 

ii) which may be taxed in the United States in accordance with the 
provisions of Article 22 (Limitation on Benefits) 

Switzerland shall allow the deduction of the tax levied in the United States from the gross 
amount of such income. 

d) Where a resident of Switzerland derives payments that may be taxed by the 
United States pursuant to paragraph 4 of Article 19 (Government Service and Social 
Security), Switzerland shall provide a relief to such resident consisting of a deduction 
equal to the tax levied in the United States, plus an exemption equal to one-third (1/3) of 
the net amount of such payment from Swiss tax. 

2. In the case of the United States, double taxation shall be avoided as follows: In accordance 
with the provisions and subject to the limitations of the law of the United States (as it may be 
amended from time to time without changing the general principle hereof), the United States 
shall allow to a resident or citizen of the United States as a credit against the United States tax on 
income the appropriate amount of tax paid to Switzerland; and, in the case of a United States 
company owning at least 10 percent of the voting stock of a company which is a resident of 
Switzerland from which it receives dividends in any taxable year, the United Slates shall allow as 
a credit against the United States tax on income the appropriate amount of tax paid to 
Switzerland by that company with respect to the profits out of which such dividends are paid. 
Such appropriate amount shall be based upon the amount of tax paid to Switzerland. For 
purposes of applying the United States credit in relation to tax paid to Switzerland the taxes 



670 


referred to in subparagraph 2 a) and paragraph 3 of Article 2 (Taxes Covered) shall be considered 
to be income taxes, 

3. Where a resident of Switzerland is also a citizen of the United States and is subject to 
United States income tax in respect of profits, income or gains which arise in the United States, 
the following rules apply: 

a) Switzerland will apply paragraph 1 as if the amount of tax paid to the United 
States in respect of such profits, income or gains were the amount that would have been 
paid if the resident were not a citizen of the United States; and 

b) for the purpose of computing the United States tax on such profits, income or 
gains, the United States shall allow as a credit against United States tax the income tax 
paid or accrued to Switzerland after the application of subparagraph a), provided that the 
credit so allowed shall not reduce the amount of the United States tax below the amount 
that is taken into account in applying subparagraph a); and 

c) for the purpose of subparagraph b), profits, income or gains described in this 
paragraph shall be deemed to arise in Switzerland to the extent necessary to avoid double 
taxation of such income; however, the rules of this subparagraph shall not apply in 
determining credits against United States tax for foreign taxes other than the taxes 
referred to in subparagraph 2 a) and paragraph 3 of Article 2 (Taxes Covered). 


ARTICLE 24 
Non-Discrimination 


1. Nationals of a Contracting State shall not be subjected in the other Contracting State to any 
taxation or any requirement connected therewith, which is other or more burdensome than the 
taxation and connected requirements to which nationals of that other State in the same 
circumstances are or may be subjected. For purposes of United States taxation of income, United 
States nationals not resident in the United States are not in the same circumstances as Swiss 
nationals not resident in the United States. This provision shall, notwithstanding the provisions 
of Article 1 (Personal Scope), also apply to persons who are not residents of one or both of the 
Contracting States. 

2. a) The taxation on a permanent establishment which an enterprise of a Contracting 
State has in the other Contracting State shall not be less favorably levied in that other 
State than the taxation levied on enterprises of that other State carrying on the same 
activities 

b) The provisions of this paragraph shall not be construed as obliging a 
Contracting State to grant to residents of the other Contracting State any persona! 
allowances, reliefs and reductions for taxation purposes on account of civil status or 
family responsibilities which it grants to its own residents. 

3. Except where the provisions of paragraph 1 of Article 9 (Associated Enterprises), 
paragraph 4 of Article 1 1 (Interest), or paragraph 4 of Article 12 (Royalties) apply, interest, 
royalties and other disbursements paid by an enterprise of a Contracting State to a resident of the 
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other Contracting State shall, for the purpose of determining the taxable profits of such 
enterprise, be deductible under the same conditions as if they had been paid to a resident of the 
first-mentioned State. Similarly, any debts of an enterprise of a Contracting State to a resident of 
the other Contracting State shall, for the purpose of determining the taxable capital of such 
enterprise, be deductible under the same conditions as if they had been contracted to a resident of 
the first-mentioned State. 

4. Enterprises of a Contracting State, the capital of which is wholly or partly owned or 
controlled, directly or indirectly, by one or more residents of the other Contracting State, shall 
not be subjected in the first-mentioned State to any taxation or any requirement connected 
therewith which is other or more burdensome than the taxation and connected requirements to 
which other similar enterprises of the first-mentioned State are or may be subjected. 

5. The provisions of this Article shall, notwithstanding paragraph 2 of Article 2 (Taxes 
Covered), apply to taxes of every kind and description imposed by a Contracting State or a 
political subdivision or local authority thereof. 

6. Nothing in tliis Article shall prevent the United States from imposing the tax described in 
paragraph 7 of Article 10 (Dividends). 


ARTICLE 25 

Mutual Agreement Procedure 

1. Where a person considers that the actions of one or both of the Contracting States result or 
will result for him in taxation not in accordance with the provisions of this Convention, he may, 
irrespective of the remedies provided by the domestic law of those States, present his case to the 
competent authority of the Contracting State of which he is a resident or national. 

2. The competent authority shall endeavor, if the objection appears to it to be justified and if 
it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual agreement 
with the competent authority of the other Contracting State, with a view to the avoidance of 
taxation which is not in accordance with the Convention. 

3. The competent authorities of the Contracting States shall endeavor to resolve by mutual 
agreement any difficulties or doubts arising as to the interpretation or application of the 
Convention. In particular, the competent authorities of the Contracting States may consult 
together to endeavor to agree: 

a) to the same attribution of income, deductions, credits or allowances to a 
resident of a Contracting State and its permanent establishment situated in the other 
Contracting State; 

b) to the same allocation of income, deductions, credits or allowances between a 
resident of a Contracting State and any associated person provided for in Article 9 
(Associated Enterprises); 

c) to the same characterization of particular items of income; 
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d) to the same characterization of persons; 

e) to the same application of source rules with respect to particular items of 
income; 

f) to a common meaning of a term; 

g) to the application of the provisions of domestic law regarding penalties, fines, 
and interest in a manner consistent with the purposes of the Convention, 

The competent authorities of the Contracting States may consult together for the elimination of 
double taxation in cases not provided for in the Convention. 

4. The competent authorities of the Contracting States may communicate with each other 
directly for the purpose of reaching an agreement in the sense of the preceding paragraphs. 

5. The competent authorities of the Contracting States may prescribe procedures to carry out 
the purposes of this Convention. 

6. If any difficulty or doubt arising as to the interpretation or application of this Convention 
cannot he resolved by the competent authorities in a mutual agreement procedure pursuant to the 
previous paragraphs of this Article, the case may, if both competent authorities and all affected 
taxpayers agree, be submitted for arbitration, provided the taxpayers agree in writing to be bound 
by the decision of the arbitration board. The decision of the arbitration board in a particular case 
shall be binding on both Contracting States with respect to that case. The procedures shall be 
established in an exchange of notes between the Contracting States. The provisions of this 
paragraph shall have effect after the Contracting States have so agreed through the exchange of 
diplomatic notes. 


ARTICLE 26 
Exchange of Information 

1. The competent authorities of the Contracting States shall exchange such information 
(being information available under the respective taxation laws of the Contracting States) as is 
necessary for carrying out the provisions of the present Convention or for the prevention of tax 
fraud or the like in relation to the taxes which are the subject of the present Convention. In cases 
of tax fraud, 

(a) the exchange of information is not restricted by Article 1 (Personal Scope) and 

(b) if specifically requested by the competent authority of a Contracting State, the 
competent authority of the other Contracting State shall provide information under this 
Article in the form of authenticated copies of unedited original records or documents. 

Any information received by a Contracting State shall be treated as secret in the same manner as 
information obtained under the domestic law of that State and shall be disclosed only to persons 
or authorities (including courts and administrative bodies) involved in the assessment, collection, 
or administration of, the enforcement or prosecution in respect of, or the determination of appeals 
in relation to, the taxes covered by the Convention, Such persons or authorities shall use the 
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information only for such purposes. No information shall be exchanged which would disclose 
any trade, business, industrial or professional secret or any trade process. 

2. Each of the Contracting States may collect such taxes imposed by the other Contracting 
State as though such taxes were the taxes of the former State as will ensure that the exemption or 
reduced rate of tax granted under Articles 1 0 (Dividends), 1 1 (Interest), 1 2 (Royalties) and 1 8 
(Pensions and Annuities) of the present Convention by such other State shall not be enjoyed by 
persons not entitled to such benefits. 

3. In no case shall the provisions of this Article be construed so as to impose upon either of 
the Contracting States the obligation to carry out administrative measures at variance with the 
regulations and practice of either Contracting State or which would be contrary to its sovereignty, 
security or public policy or to supply particulars which are not procurable under its own 
legislation or that of the State making application. 

4. The competent authorities may release to an arbitration board established pursuant to 
paragraph 6 of Article 25 (Mutual Agreement Procedure) such information as is necessary for 
carrying out the arbitration procedure. The members of the arbitration board shall be subject to 
the limitations on disclosure described in this Article. 


ARTICLE 27 

Members of Diplomatic Missions and Consular Posts 

1 . Nothing in this Convention shall affect the fiscal privileges of members of diplomatic 
missions or consular posts under the general rules of international law or under the provisions of 
special agreements. 

2. Insofar as, due to fiscal privileges granted to diplomatic agents or consular officers under 
the general rules of international law or under the provisions of special international agreements, 
income is not subject to tax in the receiving State, the right to tax shall be reserved to the sending 
State. 

3. Notwithstanding the provisions of Article 4 (Resident), an individual who is a member of a 
diplomatic mission, consular post or permanent mission of a Contracting State which is situated 
in the other Contracting State or in a third State shall be deemed for the purposes of the 
Convention to be a resident of the sending State if: 

a) in accordance with international law he is not liable to tax in the receiving State 
in respect of income from sources outside that State, and 

b) he is liable in the sending State to the same obligations in relation to tax on his 
total income as are residents of that State. 


4. The Convention shall not apply to international organizations, to organs or officials thereof 
and to persons who are members of a diplomatic mission, consular post or permanent mission of 
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a third State, being present in a Contracting State and not treated in either Contracting State as 
residents in respect of taxes on income. 


ARTICLE 28 
Miscellaneous 


1. This Convention shall not restrict in any manner any exclusion, exemption, deduction, 
credit, or other allowance now or hereafter accorded 

a) by the laws of either Contracting State; or 

b) by any other agreement between the Contracting States. 

2. Notwithstanding the provisions of subparagraph 1 b); 

a) Notwithstanding any other agreement to which the Contracting States may be 
parties, a dispute concerning whether a measure is within the scope of this Convention 
shall be considered only by the competent authorities of the Contracting States, as defined 
in subparagraph 1 f) of Article 3 (General Definitions) of this Convention, and the 
procedures under this Convention exclusively shall apply to the dispute. 

b) Unless the competent authorities determine that a taxation measure is not 
within the scope of this Convention, the nondiscrimination obligations of this Convention 
exclusively shall apply with respect to that measure, except for such national treatment or 
most-favored-nation obligations as may apply to trade in goods under the General 
Agreement on Tariffs and Trade. No national treatment or most-favored-nation obligation 
under any other agreement shall apply with respect to that measure. 

c) For the purpose of this paragraph, a “measure” is a law, regulation, rule, 
procedure, decision, administrative action, or any other form of measure. 

3. For the implementation of paragraphs 1 and 2 of Article 7 (Business Profits), paragraph 5 
of Article 10 (Dividends), paragraph 3 of Article 1 1 (Interest), paragraph 3 of Article 12 
(Royalties), paragraph 3 of Article 1 3 (Gains), paragraph 2 of Article 1 4 (Independent Personal 
Services), and paragraph 2 of Article 21 (Other Income), any income, gain or expense 
attributable to a permanent establishment during its existence is taxable or deductible (under 
otherwise applicable principles) in the Contracting State where such permanent establishment is 
situated even if the payments are deferred until such permanent establishment has ceased to exist. 

4. In determining the taxable income for purposes of taxation in a Contracting State of an 
individual who renders personal services and who is a resident, but not a national, of that State, 
contributions paid by, or on behalf of, such individual to a pension or other retirement 
arrangement that is established and maintained and recognized for tax purposes in the other 
Contracting State shall be treated in the same way for tax purposes in the first-mentioned State as 
a contribution paid to a pension or other retirement arrangement that is established and 
maintained and recognized for tax purposes in that first-mentioned State, provided that: 

a) the individual was not a resident of that State, and was contributing to that 
pension or other retirement arrangement immediately before he began to exercise 
employment in that State; and 
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b) the competent authority of that State agrees that the pension or other retirement 
arrangement in the other Contracting State generally corresponds to a pension or other 
retirement arrangement recognized for tax purposes by that first-mentioned State. 

The benefits of this paragraph shall extend for a period not exceeding five taxable years 
beginning with the individual's first taxable year during which the individual rendered personal 
services in the first-mentioned Contracting State. For purposes of this paragraph, a pension or 
other retirement arrangement is recognized for tax purposes in a Contracting State if the 
contributions to, or earnings of, the arrangement would qualify for tax relief in that State. 

5. The appropriate authority of either Contracting State may request consultations with the 
appropriate authority of the other Contracting State to determine whether amendment to the 
Convention is appropriate to respond to changes in the law or policy of either Contracting State. 
If these consultations determine that the effect of the Convention or its application have been 
unilaterally changed by reason of domestic legislation enacted by a Contracting State such that 
the balance of benefits provided by the Convention has been significantly altered, the authorities 
shall consult with each other with a view to amending the Convention to restore an appropriate 
balance of benefits. 


ARTICLE 29 
Entry into Force 

1. This Convention shall be subject to ratification in accordance with the applicable 
procedures of each Contracting State and instruments of ratification shall be exchanged as soon 
as possible. 

2. The Convention shall enter into force upon the exchange of instruments of ratification and 
its provisions shall have effect: 

a) in respect of tax withheld at the source, to amounts paid or credited on or after 
the first day of the second month next following the date on which this Convention enters 
into force; 

b) in respect of other taxes, to taxable periods beginning on or after the first day of 
January next following the date on which this Convention enters into force. 

3. Notwithstanding paragraph 2, where any greater relief from tax would have been afforded 
to a person entitled to the benefits of the Convention between the Swiss Confederation and the 
United States of America for the avoidance of double taxation with respect to taxes on income, 
signed at Washington on May 24, 1951 (“prior Convention”), under that Convention than under 
this Convention, the prior Convention shall, at the election of such person, continue to have 
effect in its entirety for a twelve-month period from the date on which the provisions of this 
Convention otherwise would have effect under paragraph 2. 

4. The prior Convention shall cease to have effect when the provisions of this Convention 
take effect in accordance with paragraphs 2 and 3. 
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ARTICLE 30 
Termination 

This Convention shall remain in force until terminated by a Contracting State. Either 
Contracting State may terminate this Convention at any time provided that at least 6 months' 
prior notice of termination has been given through diplomatic channels. In such event, the 
Convention shall cease to have effect: 

a) in respect of tax withheld at the source, to amounts paid or credited on or after 
the first day of January next following the expiration of the 6 months' period; 

b) in respect of other taxes, to taxable periods beginning on or after the first day of 
January next following the expiration of the 6 months' period. 

DONE at Washington, in duplicate, in the English and German languages, the two texts 
having equal authenticity, this 2nd day of October . 1996. 

FOR THE UNITED STATES FOR THE SWIS 

OF AMERICA: CONFEDERATION: 

(s) Lawrence H. Summers (s) Kasper Villiger 


PROTOCOL 

At the signing today of the Convention between the United States of America and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, the 
undersigned have agreed upon the following provisions, which shall form an integral part of the 
Convention: 

1. With reference to paragraph 2 of Article 2 Taxes Covered 

The reference to "Federal income taxes imposed by the Internal Revenue Code" in 
subparagraph b) does not include social security taxes. Income taxes on social security benefits, 
however, are covered. 

2. With reference to paragraph 1 of Article 4 Resident ) 

Residents of Switzerland who make a spousal election under I.R.C. section 6013 will 
continue to be treated as residents of Switzerland and will also be subject to U.S. taxation as 
residents. 

3. With reference to Article 7 (Business profits) 

The United States tax on insurance premiums paid to foreign insurers shall not be imposed on 
insurance or reinsurance premiums which are the receipts of a business of insurance carried on by 
an enterprise of Switzerland, whether or not that business is carried on through a permanent 
establishment in the United States, except to the extent that the risks covered by such premiums 
are reinsured with a person not entitled to the benefits of this or any other Convention which 
provides a similar exemption from U.S. tax. 




677 


4. With reference to paragraph 4 of Article 1 0 (Dividends') and paragraph 2 of Article 1 i 

('Interest') 

It is understood that participation in the profits of the obligor is a factor in determining 
whether an instrument nominally characterized as a debt-claim should be treated for purposes of 
the Convention as equity. 

5. With reference to paragaph 7 of Article 1 0 (Dividends') 

The general principle of the “dividend equivalent amount”, as used in United States law, is to 
approximate that portion of the income mentioned in paragraph 7 of Article 1 0 that is 
comparable to the amount that would be distributed as a dividend if such income were earned by 
a subsidiary incorporated in the United States. For any year, a foreign corporation's dividend 
equivalent amount is equal to the after-tax earnings attributable to the foreign corporation's (i) 
income attributable to a permanent establishment in the United States, (ii) income from real 
property in the United States that is taxed on a net basis under Article 6, and (iii) gain from a real 
property interest taxable by the United States under paragraph 1 of Article 13, reduced by any 
increase in the foreign corporation's net investment in U.S. assets or increased by any reduction 
in the foreign corporation's net investment in U.S. assets. 

6. With reference to traraaraph 4 of Article 19 (Government Service and Social Security ') 

It is understood that the term “other public pensions” as used in this paragraph is intended to 
refer to United States tier 1 Railroad Retirement benefits. 

7. With reference to subparagraph 1 cl of Article 22 ILimitation on Benefits ') 

a) The parties agree that whether the activities of a foreign corporation constitute 
an active trade or business must be determined under all the facts and circumstances. In 
general, a trade or business comprises activities that constitute (or could constitute) an 
independent economic enterprise carried on for profit. To constitute a trade or business, 
the activities conducted by the resident ordinarily must include every operation which 
forms a part of, or a step in, a process by which an enterprise may earn income or profit. 

A resident of a Contracting State actively conducts a trade or business if it regularly 
performs active and substantial management and operational functions through its own 
officers or staff of employees. In this regard, one or more of such activities may be carried 
out by independent contractors under the direct control of the resident. However, in 
determining whether the corporation actively conducts a trade or business, the activities 
of independent contractors shall be disregarded. 

b) A payment between related parties is to be treated as derived in connection 
with a trade or business only if the trade or business carried on in the first-mentioned 
Contracting State is substantial in relation to the activity carried on in the Contracting 
State that gives rise to the income in respect of which treaty benefits are being claimed. 
For these purposes, the recipient of income is related to the payor of the item of income if 
it owns, directly or indirectly, 1 0 percent or more of the shares (or other comparable 
rights) in the payor. 
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Whether a trade or business is substantial will be determined on the basis of all the facts and 
circumstances. Such determination will take into account the comparative sizes of the trades or 
businesses in each Contracting State (measured by reference to asset values, income and payroll 
expenses), the nature of the activities performed in each Contracting State, and, in cases where a 
trade or business is conducted in both Contracting States, the relative contributions made to that 
trade or business in each Contracting State. In making each determination or comparison, due 
regard will be given to the relative sizes of the U.S. and Swiss economies. 

8. With reference to paragraph 1 f) of Article 22 fLimitation on Benefits) 

The parties agree that, in determining whether one or more persons who are not entitled to the 
benefits of the Convention under subparagraphs a), b), d), e) or g) of paragraph 1 of Article 22 
are, in the aggregate, the ultimate beneficial owners of a predominant interest in such company, 
trust or estate, a Contracting State shall take into account, in addition to equity interests that such 
persons may hold in the company, trust or estate, other contractual interests that the person or 
persons may have in the company, trust or estate and the extent to which such person or persons 
receive, or have the right to receive, directly or indirectly, payments from that company, estate or 
trust (including payments for interest or royalties, but not payments at arm's length for the 
purchase or use of or the right to use tangible property in the ordinary course of business or 
remuneration at arm's length for services) that reduce the amount of the taxable income of the 
company, trust or estate, in order to deny benefits to a person that would otherwise qualify for 
benefits under subparagraph 1 f). 

9. With reference to Article 24 iNon-Discrimination l 

Nothing in this Article shall prevent the United States from applying I.R.C. section 367(e) (1) 
or (e) (2) or section 1446. 

10. With reference to Article 26 fExchanee of Information) 

The parties agree that the term "tax fraud" means fraudulent conduct that causes or is 
intended to cause an illegal and substantial reduction in the amount of the tax paid to a 
Contracting State. 

Fraudulent conduct is assumed in situations when a taxpayer uses, or has the intention to use, 
a forged or falsified document such as a double set of books, a false invoice, an incorrect balance 
sheet or profit and loss statement, or a fictitious order or, in general, a false piece of documentary 
evidence, and in situations where the taxpayer uses, or has the intention to use a scheme of lies 
(“Lugengebaude”) to deceive the tax authority. It is understood that the acts described in the 
preceding sentence are by way of illustration, not by way of limitation. The term "tax fraud" may 
in addition include acts that, at the time of the request, constitute fraudulent conduct with respect 
to which the requested Contracting State may obtain information under its laws or practices. 

It is understood that, in determining whether tax fraud exists in a case involving the active 
conduct of a profession or business (including a profession or business conducted through a sole 
proprietorship, partnership or similar enterprise), the requested State shall assume that the record- 
keeping requirements applicable under the laws of the requesting State are the record-keeping 
requirements of the requested State. 
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DONE at Washington, in duplicate, in the English and German languages, the two texts 
having equal authenticity, this 2nd day of October . 1996. 

FOR THE UNITED STATES FOR THE SWISS 

OF AMERICA: CONFEDERATION: 

(s) Lawrence H. Summers (s) Kasper Villiger 
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AUTHENTIC. 

US. COVERNMENT 
INFORMATION 




112th Congress 
Isf Session 


SENATE 


Treaty Doc. 
112-1 


PROTOCOL AMENDING TAX CONVENTION WITH 
SWISS CONFEDERATION 


MESSAGE 

FROM 


THE PRESIDENT OF THE UNITED STATES 

TRANSMITTING 

PROTOCOL AMENDING THE CONVENTION BETWEEN THE UNITED 
STATES OF AMERICA AND THE SWISS CONFEDERATION FOR 
THE AVOIDANCE OF DOUBLE TAXATION WITH RESPECT TO 
TAXES ON INCOME, SIGNED AT WASHINGTON ON OCTOBER 2, 
1996 



January 26, 2011. — Treaty was read the first time, and together with 
the accompanying papers, referred to the Committee on Foreign Rela- 
tions and ordered to be printed for the use of the Senate 


U.S. GOVERNMENT PRINTING OFFICE 
99-112 WASHINGTON ; 2011 


Permanent Subcommittee on Investigations 

EXHIBIT #31b 





LETTER OF TRANSMITTAL 


The White House, January 26, 2011. 

To the Senate of the United States: 

I transmit herewith, for the advice and consent of the Senate to 
their ratification, the Protocol Amending the Convention between 
the United States of America and the Swiss Confederation for the 
Avoidance of Double Taxation with Respect to Taxes on Income, 
signed at Washington on October 2, 1996, signed on September 23, 
2009, at Washington, as corrected by an exchange of notes effected 
November 16, 2010 (the “proposed Protocol”) and a related agree- 
ment effected by an exchange of notes on September 23, 2009 (the 
“related Agreement”). I also transmit for the information of the 
Senate the report of the Department of State, which includes an 
Overview of the proposed Protocol and related Agreement. 

The proposed Protocol and related Agreement provide for more 
robust exchange of information between tax authorities in the two 
countries to facilitate the administration of each country’s tax laws. 
They generally follow the current U.S. Model Income Tex Conven- 
tion and the Organization for Economic Cooperation and Develop- 
ment standards for exchange of tax information. The proposed Pro- 
tocol and related Agreement also provide for mandatory arbitration 
of certain cases that the competent authorities of each country 
have been unable to resolve after a reasonable period of time. 

I recommend that the Senate give early and favorable consider- 
ation to the proposed Protocol and related Agreement and give its 
advice and consent to their ratification. 


Barack Obama. 
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LETTER OF SUBMITTAL 


Department of State, 
Washington, December 8, 2010. 

The President, 

The White House. 

The President: I have the honor to submit to you, with a view 
to their transmission to the Senate for advice and consent to ratifi- 
cation, the Protocol Amending the Convention between the United 
States of America and the Swiss Confederation for the Avoidance 
of Double Teixation with Respect to Taxes on Income, Signed at 
Washington on October 2, 1996, signed on September 23, 2009, at 
Washington, as corrected by an exchange of notes effected Novem- 
ber 16, 2010 (“proposed Protocol”), together with a related agree- 
ment effected by an exchange of notes on the same day (“related 
Agreement”). The proposed Protocol and related Agreement were 
negotiated to bring the existing income tax Convention with Swit- 
zerland into closer conformity with current U.S. tax treaty policy, 
and in recognition of the importance of the United States’ economic 
relations with Switzerland. I recommend that the proposed Protocol 
and related Agreement be transmitted to the Senate for its advice 
and consent to ratification. 

The proposed Protocol and related Agreement provide for more 
robust exchange of information between tax authorities in the two 
countries to facilitate the administration of each country’s tax laws. 
They generally follow the current U.S. Model Income Tax Conven- 
tion and the current Organization for Economic Cooperation and 
Development standards for exchange of information. The proposed 
Protocol and related Agreement also provide for mandatory arbitra- 
tion of certain cases that the competent authorities of each country 
have been unable to resolve after a reasonable period of time. An 
overview of key provisions of the proposed Protocol and related 
Agreement is enclosed with this report. 

The proposed Protocol is self-executing. The Department of the 
Treasury and the Department of State cooperated in the negotia- 
tion of the proposed Protocol and related Agreement, and the De- 
partment of the Treasury joins the Department of State in recom- 
mending that the proposed Protocol and related Agreement be 
transmitted to the Senate as soon as possible for its advice and 
consent to ratification. 

Respectfully submitted. 

Hillary Rodham Clinton. 

Enclosures: as stated. 


(V) 
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Overview 

The proposed Protocol amending the Convention between the 
United States of America and the Swiss Confederation for the 
Avoidance of Double Taxation with Respect to Taxes on Income 
(“proposed Protocol”) and the related agreement effected by ex- 
change of notes (“related Agreement”) were negotiated to bring the 
existing convention (“existing Convention”), signed in 1996, into 
closer conformity with current U.S. tax treaty policy regarding ex- 
change of information and to include mandatory arbitration proce- 
dures for certain cases that the competent authorities of the coun- 
tries have been unable to resolve after a reasonable period of time. 
There are, as with all bilateral tax conventions, some variations 
from the language of the current U.S. Model Income Tax Conven- 
tion. In the proposed Protocol and related Agreement, these minor 
differences reflect particular aspects of Swiss law and treaty policy. 
However, the proposed Protocol and related Agreement and gen- 
erally follow the current U.S. Model Income Tax Convention and 
the Organization for Economic Cooperation and Development 
standard for exchange of tax information. 

EXCHANGE OF INFORMATION 

The proposed Protocol and related Agreement would replace the 
existing (I!onvention’s tax information exchange provisions with up- 
dated rules that are consistent with current U.S. tax treaty prac- 
tice, The proposed Protocol and related Agreement allow the tax 
authorities of each country to exchange information relevant to car- 
rying out the provisions of the Convention or the domestic tax laws 
of either country, including information that would otherwise be 
protected by the bank secrecy laws of either country. 

DISPUTE RESOLUTION THROUGH MANDATORY BINDING ARBITRATION 

The proposed Protocol and related Agreement update the provi- 
sions of the existing Convention with respect to the mutual agree- 
ment procedure by incorporating mandatory arbitration of certain 
cases that the competent authorities of the United States and the 
Swiss Confederation have been unable to resolve after a reasonable 
period of time. The arbitration provisions in the proposed Protocol 
and related Agreement are similar to other mandatory arbitration 
provisions that have recently been included in other U.S. bilateral 
tax treaties and that are currently in force. 

INDIVIDUAL RETIREMENT ACCOUNTS 

The proposed Protocol updates the provisions of the existing Con- 
vention to provide that individual retirement accounts are eligible 
for the benefits afforded a pension under the Convention. 

(VII) 
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ENTRY INTO FORCE 

The proposed Protocol would enter into force when the United 
States and the Swiss Confederation exchange instruments of ratifi- 
cation. The proposed Protocol would have effect, with respect to 
taxes withheld at source, for amounts paid or credited on or after 
the first day of January of the year following entry into force of the 
Protocol. With respect to tax information exchange, the proposed 
Protocol would have effect with respect to requests for b^k infor- 
mation to information that relates to any date beginning on or 
after the date of signature of the proposed Protocol and, with re- 
spect to all other cases, would have effect with respect to requests 
for information that relate to taxable periods beginning on or after 
the first day of January of the year following the date of signature. 
The mandatory arbitration provision would have effect with respect 
both to cases that are under consideration by the competent au- 
thorities as of the date on which the Protocol enters into force and 
to cases that come under consideration after that date. The related 
Agreement would enter into force on the date of entry into force of 
the proposed Protocol and would be annexed to the Convention as 
Annex A thereto and would be an integral part of the Convention. 
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PROTOCOi. 

AMENDING THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA 
AND THE SWISS CONFEDERATION FOR THE AVOIDANCE OF DOUBLE 
TAXATION WITH RESPECT TO TAXES ON INCOME, SIGNED AT WASHINGTON ;; 

ON OCTOBER 2, 1996 I 

THE UNITED STATES OF AMERICA 

AND 

THE SWISS CONFEDERATION 

Duiring to coaclude * Protocol to amend the CoaveDdon between the United States of | 
America and (be SwUs Coofederatfon for (be Avoidance of Double Taaalioo with respect ! 
to Taxes on Income, signed at Wasbiogioo oa October 2, 1996 (berriDafter referred to as ‘ 
tbe'‘Coaveati«i)’*), 

Have agreed as follows; 

Afttck 1 

Paragraph } of Ajtiete 10 of the Convention shall be deleted and replaced by the roHowing; ' 

“3. Noi withstanding paragraph 2. dividettds may not be taxed in the Controcting State of which 
the company paying the dividends isa residem ifihebcneficiai owner of the diviJertds is a 
pension or other retirement arrangement which is a resident of (he other Corttracting Slate, or 
an irtdtvidual retirement savings plan set up in, and owned by a rtskjeni of, the other 
Contraaing State, and the competent auth^HesoftheComneting Slates agree that the 
pension or retirement arrangement, or (he individual retirement savings plan, in t Ccmtraclmg 
Stale generally cotre^nds to a pension or other retironoit arrangemeBt, or to an individual 
retirement savings plan, recognized for tax purposes in the other Contracting State. This 
paragraph shall not apply if such pcnsionorrctiiorocnt arrangement, or such individual ’ 

reiiretneni savings plan, controls the company paying (he dividend." | j 




Paragraph 6 of Article 25 of (he Convention shall be deleted and replaced by the following 
paragraphs; 

"6. Where, pursuant to a mutual agreement procedure under this Article, the competent 
Buchonties have endeavored but art unable to reach a complete agreemem, the case shall be 
resolved through arbitration conducted in the manner prescribed by. and subject to, the 
requirements of paragraph 7 and any rules or procedures agreed upon by the Contracting States 
if: 


i) tax returns have been filed with e( least one of the Contracting States with 
respect to the taxable years at issue in the case; 


i 


b) the esse is not a particular case that both competent authorities agree, before Ihe 
date on which arbitration proceedings would otherwise have begun, is not 
suitable for determination by aibilration: and 


c} all concerned persons agree according to provisions of subparagraph d) of 
paragraph 7. 
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An unresolved case shall not, however, be submined to arbitration if a decision on such case 
has already been rendered by a court or admimstrative tribunal of either Contracting Stale. 

7. For the pur^ses of paragraph 6 and dus pangraph. the following rules and delinilions shall 
apply; 

a) the term “concerrted person'' ntcans the presenter of a case to a competent 
authority for considcTBlion under this Ankle and a!) other persons, if any, whose 
tax jiabiliiy to either Contracting Slate may be directly afTected by a mutual 
agreement, arising from that consideration; 

b) the "commencement date” for a case is the earliest dale on which the 
information necessary to undertake substantive consideration for a mutual 
agreement has been received by both competent authorities; 

c) arbitration proceedings in a case shall begin on the later of: 

i) two yean after the cotnrnencemcni date of that case, unless both competent 
authorities have previously agreed to adifTerent date, and 

ii) the earliest date upon whkh the agreement required by subparagraph d) has 
been received by both competent authorities; 

d) the concerned perwnCsX and Ihetr authorized representatives or agents, must 
agree prior to thebeginrungorarbilntionpreceedings not to disclose to any 
other person any inforntaiion received during the course of the arbitration 
proceeding ftom either Coninctiag State or the arbitration panel, other than the 
determination of such panel; 

e) unless any concerned person does not accept the determinaiion of an arbiiratton 
panel the determinaiion shall constitute a resolution by mutual agreement under 
this Anicleand shall be binding on both Contracting States with respect to that 
case only; and 

D for purposes of an arbitration proceeding under paragraph 6 and this paragraph, 
the memben of the arbitration panel and their slaiTs shall be involved '’persons 
or authorities'’ to whom information may be disclosed under Ankle 26 of the 
Convention.” 


Ankle 26 (Exchange of InforTTTaiion) of the Convention shall be deleted and replaced by (he 

ioliawing provisions: 


I. The competent authorities ofthc Contracting States shall exchange such inrofmalion as may 
be relevant for carrying out the piovisiais of this Convention or to the administration or 
enforcement of the domestic laws concerning taxes covered by (he Convention insofar as the 
taxation thereunder is not contrary to the Convention. The exchange of information is nut 
restricted by Article I. 




2 . Any infomiaiian rKcived under paragraph i by a Contncling State shall be treated as secret 
in the same manner u information obtained under the domestic laws of that Slate and shall be 
disclosed only to persons or authoriiies (including courts and administmive bodies) involved in 
the administration, asseurnenl or codedion oQ the enforcarvnt or pmsccution in respect of, or 
the deiemination of appeals in relation to the taxes mferred to in paragraph 1 , or the oversight 
of such fufKiians. Such persons or authoriliei shall use the mfotmation only for such purposes. 
They may disclose the information in public court piocceilings or in judicial decisions. 
Notwithstiuiding the foregoing, information received by a Contracting State may be used for 
other purposes when such information may be used for such other purposes under the laws of 
both States and the competent authority of the re4)ucsied State authorizes such use. 

3. In no case shall the provisions of paragr^hs 1 and 2 bcconslnied so as to impose on a 
Contracting State the obligation; 

a) to carry out administrative rtteasum at variance with the laws and 
administrative practice of that or of ihe other Contracting State; 

b) to supply information which is mi obtainable under ihc laws or in the normal 
course of the administration of that or of the other Comracring State; 

c) to supply information which would disclose any trade, business, industrtai, 
commercial or professional secret or Uade process, or infotmaiion the disclosiup 
of which would be contraiy to public policy (ordre publie). 

•(. if information is requested by a Contracting State in accordance with this Anielc, ihe other 
Contracting Slate shall use iu informatioft gathering measures to obtain the requested 
inrormaiion, even though that other Slate may not need such infotmaiion for its own tax 
purposes. The obliption contained in the preceding soitetce is subject to the limitaiions of 
paragraph 3 but in no case shall such limitauons be consoued to permit a Contracting State lo 
decline lo supply information solely because it has oo domestic use. 

5. fn no case shall the provisions of paragraph 3 be construed to permit a Contracting State to 
decline to supply infonnaiian solely because the infermelion is held by a bank, other ftnanciat 
institution, nominee or person acting in an agency or a fiduciary capacity or becauLse it relates 
to ownership imeresu in a persork In order to obtain such infcNninaiion, the tax authorities of 
the requested Contracting State, if necessary to comply with its obligations under this 
paragraph, shall have the power to enforce the disclosure of information covered by this 
paragraph, notwiihsunding paragraph 3 or any contrary provisions in its domestic laws." 


Paragraph lOofihe Protocol to the Convention shall be deleted and replaced by the following 
new paragraph 10. 


a) it is undentood that the competent authority of a Contracting Stale shall provide the 
following information to the competent auihoriiy ofOw requested State when making a request 
for information under Article 26 of (he Convention; 

j) inFormationsunicienl to identify the person under examination or investigation 
(typically, name aral, to the extent known, address, account number or similar 
identifying information}; 


ii) ihe period of time for which the infonnation is requested; 
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iit) a siaiement aftheinfoniutionsoui^l including its nature and the form in which the 
requcatingSiaie wishes to receive the information &om the requested State; 

iv) the tax purpose for which the inrorniuion is sought; and 

v) the name and, to the eatem known, the addreu of any person believed to be in 
possession of the requested inforroatitm. 

b) The purpose orrerernngiomfarmaiion that maybe relevant is intended to provide for 
exchange of information in tax matters to the widest possible extent without allowing the 
Contracting Slates to engage in 'Ttshing expeditions'’ or to request information that is unlikely 
to be relevant to the lax affairs of a given taxpayer. While paragraph lOfa) contains imponani 
procedural requiTomenta that art intended to ensure that fishing expeditions do not occur, 
subparagraphs (i) through (v) of paragraph 10(a) ncvetTheless art to be interpreted in order not 
to frustrate effective exchange ofinfonnaiion. 

c) If specifically requested by the competent authority of a Contracting Sute, the competent 
authority of the other Contracting Slate shall provide informaiion under Article 26 of the 
Convention in the form of authenticated copies of unedited original documents (including 
books, papas, statonents. records, accounts, and wriungs). 

d) Although Article 26 of the Convouion docs not reurict the possible methods for 
exchanging information, it shall not commit a Contracting Sute to exchange information on an 
aulomaiic or spontaneous basis. The Contracting States expect to provide informaiion to one 
another necessary for carrying out the provisions of the Convention. 

e) It is understood that in the esse of an exchange ofinfonnaiion under Ankle 26 ofthe 
Convcniiorv the administrative procedurvi rules regarding a taxpayer's rights (such as the right 
to be notified or the right to appeal) provided for in die requested Slate remain applicable 
before the information is exchanged with the requesting Slate. It is funhar understood that 
these rules are intended to provide the taxpayer a fair procedure and not to prevnti or unduly 
delay the exchange of information process." 


1. This Protocol shall be subject to ratification in accordance with the applicable procedures of 
each Contracting Slate and instruments of ratificaiion shall be exchanged as soon as possible. 1 1 

2 . This Praioco! shall enter into force upon the exchange of instnunenu of ralification. Its It 

provisions shall have effect: 1 1 

a) in respect of tax withheldal source, for amounts paid or credited on or aflerihe first 

January of ttic year following the entry into force of t)us Proiocoj; | ' 

b) in respect of Anicies 3 and 4 of this Protocol, to requests made on or after the date | \ 

of entryimo forceofthis Protocol: j 

i) regarding infonnstion described in paragraph 5 of Article 26 of fhe 
Convention, to information that rclaiea to any d^e beginning on or after the date of 
signature of ihts Protocol, and 

ii) in all olha cues, to infonnalion that relates to taxable periods beginning on 
or itfler the first January ofthe year foUowing the dale of signature of this Protocol. 


c) in respect of paragraphs 6 and 7 of Anicle 25 ofthe Cmrvention. with respect to 
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i) ciises that are under consideration by the competent suthontics as of the date on 
which this Proiocot enters into force, and 

ii) cases that come under such consideration afkr that lime, 

und the commencement dale for a case described in clause i) orbits subparagraph shall be [he 
date on which this Protocol enters into force. 


DONE at Washington, in duplicate, (his 23*^ day of September. 2009, in the English and 
German languages, the two texts having equal autheiMicity, 


FOR THE UNITED STATES OF AMERICA; FOR TflE SWISS CONFEDERATION: 



1 , 




1 ! 
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I '>chw».?niiChe iidticnoi$tn>ch*tt 
Cont^ilsfaiion joijvt 
Coniedefaiion^ Svine'» 
Con^edetajiun 


Soh w tatriK** Bol»ehiW In s*n Vertlnijt*n Sunn ima 
AmMtka 


The Embassy of Swtzsriand presents its compliments to the United States Department of 
Slate and, referring to the Protocol (the “Protocor) signed today between the Swiss 
Confederation and the United States of America amending the Convention for the Avoidance 
of Double Taxation with Respect to Taxes on Income signed in Washington on October 2, 
1996, and the protocol signed in Washington on October 2, 199$, (the "Convention*), and on 
behalf of the GovemmenI of Svrttzertand has the honor to propose the lol)owir>g: 

1. in respect of any case where the competent authorities have endeavored but are unable 
to reach an agreement under Article 25 of the Conveniion regarding the application of the 
Convention, binding arbitration shall be used to determine such application, unless the 
competent authorities agree that the particular case is not suitable for determination by 
arbitration. If an arbitration proceecfing under paragraph 6 of Atlicie 25 commences (the 
Proceeding), the following rules and procedures shaH apply. 

a) The Proceeding shall be conducted in the manner prescribed by, and subject to the 
requirements of, paragraphs $ and 7 of Article 25 and these rules and procedures, as 
completed by any other rules and procedures agreed upon by the competent 
authorities pursuant to subparagraph q) below. 

b) The determination reached by an arbitra^on panel in ihe Proceeding shall be limited to 
a determinafion regarding the artrount of income, expense or tax reportable to the 
Contracting States. 

c) Notwithstanding the initiation of the Proceeding, the competent authorities may reach a 
mutual agreement to resoNe a case and terminate the Proceeding. Correspondirtgiy, a 
concerned person may withdraw a request tor the competent authorities to engage in 
the Mutual Agreement Procedure (and tfiereby terminate the Proceeding) at any time. 

d) The requirements of subparagraph d) of paragraph 7 of Article 25 shall be mat when 
the competent authorities have each recced from each concerned person a statement 
agreeing that the concerned person and each person acting on the concerned person's 
behalf shall not disclose to any other person any information received during the course 
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of the Proceeding from either Contracting State or the arbitration panel, other than the 
determination of the Proceeding. A concerned person that has the legal authority to 
bind any other concerned person(s) on this matter may do so in a comprehensive 
statement 

e) Each Contracting State shall have 90 days from the date on which the Proceeding 
begins to send a written oommur>ication to the other Contracting State appointing one 
member of the arttlratioo panel. The members appointed shatl not be employees of the 
tax administration of the Contracting State virtiich appoints them. Within 60 days of the 
data on which the second such communication is sent, the two members appointed by 
the Contracting Stetes shall appoint a third member, who shall serve as Chair ol the 
panel. If the members appointed by the Contracting States fail to agree upon the third 
member, these members shall be regarded as dismissed arv3 each Contracting State 
shall appoint a new member of the par>el wtlwt 30 days of the dismissal of the original 
members. The competent authorities shall develop a non-exdusive list of irxSviduals 
with familiarity in iniemat!or>al tax matters who may potentially serve as the Chair of the 
panel. In any case, the Chair shaM not be a citizen or residem of either Contracting 
State. 

0 The arbitration panel may adopt any procedures necessary for the conduct of its 
business, provided that the procedures are not inconsistent with any provision of Articia 
25 or of this note. 

g) Each of the Contracting States shaB be permitted to submit, vsithin 60 days of the 
appointment of the Chair of the arbitration panel, a Proposed Resdubon describing the 
proposed disposition of the spedRc monetary amounts of mcome, expense or taxation 
at issue in the case, and a supporting Posittoo Paper, for consideration by the 
arbitration panel. Copies of the Proposed Resolution and supporting Position Paper 
shall be provided by the panel to the other Contracting Slate on the dale on which the 
later of the submissions is submitted to the panel In the event that only one 
Contracting State submits a Proposed Resolution within the aJIoltad time, then that 
Proposed Resolution shall be deemed to be the determination of the pane! in that case 
and the Proceeding shall be termirwted. Each of the Contracting States may, if it so 
desires, submit a Reply Submission to the panel within 120 days of the appointment of 
its Chair, to address any points raised by the Proposed Resolution or Position Paper 
submitted by the other Contracting Stale. ArWiional information may be submitted to 
the arbitration panel only at its request, and copies of the panel's request and the 
Contracting Stale's response shall be provided to the other Contracting Slate on the 
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date on which the request or the response Is submitted. Except tor logisticai matters 
such as those identified in subparagraphs I), n) and o) batow. al! communicatiwis from 
the Contracting States to the arbitration panel, and vtce versa, shan take place only 
ttvough written commun^tfons between the designated competent authorities and the 
Chair of the panel. 

h) The presenter of the case to the cofrrpetent authority of a Contracting State shafl be 
permitted to submit, witWn 90 days of the appointment of the Chair of the arbitration 
panel, a Position Paper for consideration by the arbitratior) panel. Copies of the Position 
Paper shall be provided by the panel to the Contracting States on the date on which the 
later of the submissions ol the Contracting States is submitted to the panel. 

i) The arbitration panel shall deliver a determination in writing to the Cortracting States 
within six months ol ttie appolrrtment its Qiair. The panel st^ail adopt as its 
determination one of the Proposed Resokitiorrs submitted by the Contracting States. 

j) The determination of the arbitration panel shaR pertain to the application of the 
Convention in a particular case, and shall be bincSng on the Contracting States. The 
determination of the panel shall not state a rationale. It shall have no precedential 
value. 

k) As provided in subparagraph e) of paragraph 7 of Article 25. the determination of an 
arbitration panel shall constitute a resolution by mutual agreement under Artide 25. 
Each concerned person rmrst. within 30 days of receiving the determination of the 
panel from the competent authortty to which ttre case was first presented, advise that 
competent authority whether that concerned person accepts the delennination of the 
panel. In Ihe event the case is in litigation, each corwemed person who is a party to the 
litigation must also advise, within the same time frame, the relevant court of its 
acceptance of the determinetion of the panel as the resolution by mutual agreement 
and withdraw from the consideratkm of the court the issues resolved through the 
Proceeding. If any concerned person faUs to so advise the relevant competent authority 
and relevant court within this time frame, the determination of the panel shall be 
considered not to have been acceded in that case. Where the determination of the 
panel is not accepted, the case may not subsequently be the subject of a Proceeding. 

f) Any meeting(s) cX the aibitration panel shall be irt facilities provided by the Contracting 
State whose competent authority initiated ti>e mutual agreement proceedings in the 


case. 



693 


xvn 

m) ITie treatment of any associated interest or penalties is outside the scope of the 
proceeding and shall be determined by appltcat^e domestic law of the Contracting 
State(s) concerned. 

n) No information relating to the proceeding (incliKfmg the panel's determination) may be 
disclosed by the members of the arbitration panel or their statfs or by either competent 
authority, except as permitted by the Ccx^vention and the domestic laws of the 
Contracting Slates. In addition, all malena) prepared in the course ot, or reiating to, the 
Proceeding shall be considered to be information exchanged between the Contracting 
States. All rrrembers of the arbitretion p^l and their staffs must agree in statements 
sent to each of the Contracting States in confirmatton of their appointment to the 
arbitration panel to abide by and be $ub(ect to the confidentiality and ncxKfscJosure 
provisions of Article 26 (Exchange of Information) ot the Convention and the applicable 
domestic laws of the Contraciir>g States. In the event those provisions conflict, the most 
restrictive conditicxi shall apply. 

0 ) The fees and expenses shall be borne egualty by the Contracting States. In general 
the fees of members of the arbitration par^ shali be set at the fraed amount of $2,000 
(two thousand United States ddiars) per day or the equivalent amount in Swiss francs, 
subject to modification by the competent authorities. In general, the expenses of 
members of the arbitration panel shall be set in accordance with the International 
Centre tor Settlement of Investment Dittos (ICSID) Schedule of Fees for arbitrators 
(as in effect on the date on which the artTitration proceedings begin), subject to 
moctiflcation by the competent authorities. Any fees for language translation sha)) also 
be borne equally by the Contracting States. Meeting facilities, related resources, 
financial management, other logtstic^ support, and general administrative coordination 
of the Proceeding shall be provided, at its own cost, by the Contracting State whose 
competent authority initiated the mutu^ agreement proceedings in the case. Any other 
costs shall be borne by the Contracting State that Inajrs them. 

p) For purposes of paragraphs 6 af>d 7 of Article 25 and this paragraph, each competent 
authority shall confirm in writing to the other competent authority and to the concerned 
person(s) the date of its receipt of the information necessary to undertake substantive 
consideration for a mutual agreement. Such infonnation shall be submitted to the 
competent authorities under relevant internal rules and procedures of each of the 
Contracting Slates. However, this information shall not be considered received until 
both competent authorities have received copies of all materials submitted to either 
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Contracting Slate by the cor^cerned pefson(s) in connection with the mutual agreement 
procedure. 

q) The competent authorities of the Contracting States may complete the above rules arKJ 
procedures as necessary to more eftecdveiy impfemenf the Intent o1 paragraph 6 of 
Articte 25 to eliminate double taxation. 

2. It is understood that paragraph 5 of Article 26 erf the Convention does not preclude a 
Contracting State from invoking paragraph 3 of Articte 26 to refuse to supply information held 
by a bank, financial irrstitution, a person acting in an agency or fiduciary capacity or 
information reiatmg to ownership interests. However, such refusal must be based on 
reasor\s unrelated to the person's status as a bank, financial institution, agent, fiduciary, 
nominee, or the fact that the Information relates to ownership interests. For instance, a legal 
representative acting for a client may be acting in an agency capacity but for any information 
protected as a confidential communication between attorneys. soHcitofs or other admitted 
legal representatives and their clients, paragraph 3 of Article 26 continues to provide a 
possible basis for declining to supply the informatics. 

« the above proposal is acceptablo to the Government of the United States of America, the 
Embassy of Switzerland proposes that this Note and the Department of State's reply 
reflecting such acceptance shall constitute an agreement between the two Governments that 
shall enter into force on the date of entry into force of the Protocol and shall be annexed to 
the Convention as Annex A thereto and shall therefore be an integral part of the Convention. 


rne tmoassy of Switzerland avails Itself of thia r^jportunlty 1 
State the assurance of its highest considecatfo^ / 








Washington. D.C. September 23, 2009 



United Slates Department of State 
Washington, D.C. 
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The Departmeni of State acknowledges receipt of the note dated 
September 23, 2009, from the Embassy of SwiiMrjand which states: 


“The Embassy of Switzerland presents its compliments to the United States 
Department of Stale and, referring to the Protocol (the “Protocol”) signed today 
between the Swiss Confederation and the United States of America amending the 
Convention for the Avoidance of Double Taxation with Respect to Taxes on 
Income signed in Washington on October 2, 1996, and the protocol signed in 
Washington on October 2, 1996, (the “Convention”), and on behalf of the 
Government of Switzerland has the honor to propose the following; 

I . In respect of any case where the comp^ent authorities have endeavored but are 
unable to reach an agreement under Article 25 of the Convention regarding the 
application of the Convention, binding arbitration shall be used to determine such 
application, unless the competent authorities agree that the particular case is not 
suitable for determination by arbitration, [f an arbitration proceeding under 
paragraph 6 of Article 25 commences (the Proceeding), the following rules and 
procedures shall apply. 

a) The Proceeding shall be conducted in the manner prescribed by, and subject to 
the requirements of, paragraphs 6 and 7 of Article 25 and these rules and 
procedures, as completed by any other rules and procedures agreed upon by 
the competent authorities pursuant to subparagraph q) below. 

b) The determination reached by an arbitration panel in the Proceeding shall be 
limited to a determination regarding the amount of income, expense or tax 
reponable to the Contracting States. 

c) Notwithstanding the initiation of the Proceeding, the competent authorities 
may reach a mutual agreement to resolve a case and terminate the Proceeding. 
Correspondingly, a concerned person may withdraw a request for the 
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competent authorities to engage in the Mutual Agreement Procedure (and 
thereby terminate the Proceeding) at any time. 

d) TTie requirements of subparagraph d) of paragraph 7 of Article 25 shall be met 
when the competent authorities have each received from each concerned 
person a statement agreeing that the concerned person and each person acting 
on the concerned person's behalf shall not disclose to any other person any 
information received during the course of the Proceeding from either 
Contracting State or the arbitration panel, other than the determination of the 
Proceeding. A concerned person that has the legal authority to bind any other 
concerned person(s) on this matter may do so in a comprehensive statement. 


e) Each Contracting State shall have 90 days from the date on which the 
Proceeding begins to send a written communication to the other Contracting 
State appointing one member of the arbitr^ion panel. The members appointed 
shall not be employees of the lax administration of the Contracting State 
which appoints them. Within 60 days of the date on which the second such 
communication is sent, the two members appointed, by the Contracting States 
shall appoint a third member, who shall serve as Chair of the panel, ff the 
members appointed by the Contracting States fail to agree upon the third 
member, these members shall be regarded as dismissed and each Contracting 
State shall appoint a new member of the panel within 30 days of the dismissal 
of the original members. The competent authorities shall develop a non- 
exclusive list of Individuals with familiarity in intemationai tax matters who 
may potentially serve as the Chair of the panel. In any case, the Chair shall not 
be a citizen or resident of either Contracting Slate. 


f) The arbitration panel may adopt any procedures necessary for the conduct of 
its business, provided that the procedures axe not inconsistent with any 
provision of Article 25 or of this note. 


g) Each of the Contracting States shall be permitted to submit, within 60 days of 
the appointment of the Chair of the arbitration panel, a Proposed Resolution 
describing the proposed disposition of the specific monetary amounts of 
income, expense or taxation at issue in the case, and a supporting Position 
Paper, for consideration by the arbitration panel. Copies of the Proposed 
Resolution and supporting Position Paper shall be provided by the panel to the 
other Contracting State on the date on which the later of the submissions is 
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submitted to the panel. In the event that only one Contracting Stale submits a 
Proposed Resolution within the allotted time, then that Proposed Resolution 
shall be deemed to be the determination of the panel in that case and the 
Proceeding shall be terminated. Each of the Contracting States may, if it so 
desires, submit a Reply Submission to the panel within 120 days of the 
appointment of its Chair, to address any points raised by the Proposed 
Resolution or Position Paper submitted by the other Contracting State. 
Additional information may be submitted to the arbitration parrel only at its 
request, and copies of the panel’s request and the Contracting State's response 
shall be provided to the other Contracting State on the date on which the 
request or the response is submitted. Except for logistical matters such as 
those identified in subparagraphs 1), n) and o) below, all communications from 
the Contracting Slates to the arbitration panel, and vice versa, shall take place 
only through written communications between the designated competent 
authorities and the Chair of the panel. 

h) The presenter of the case to the competent authority of a Contracting Stale 
shall be permitted to submit, within 90 days of the appointment of the Chairof 
the arbitration panel, a Position Paper for consideration by the arbitration 
panel. Copies of the Position Paper shall be provided by the panel to the 
Contracting States on the date on which the later of the submissions of the 
Contracting States is submitted to the panel. 

i) The arbitration panel shall deliver a detennination in writing to the 
Contracting States within six months of the appointment of its Chair. The 
panel shall adopt as its detennination one of the Proposed Resolutions 
submitted by the Contracting States. 

j) The determination of the Nitration panel shall pertain to the application of 
the Convention in a particular case, and shall be binding on the Contracting 
States. The determination of the panel shall not state a rationale. It shall have 
no precedential value. 

k) As provided in subparagraph e) of paragraph 7 of Article 25, the 
determination of an arbitration panel shall constitute a resolution by mutual 
agreement under Article 25. Each concerned person must, within 30 days of 
receiving the determination of the panel from the competent authority to 
which the case was first presented, advise that competent authority whether 
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that concerned person accepts the determination of the panel, in the event the 
case is in litigation, each concerned person who is a party to the litigation 
must also advise, within the same time frame, the relevant court of its 
acceptance of the determination of the panel as the resolution by mutual 
agreement and withdraw from the consideration of the court the issues 
resolved through the Proceeding. If any concerned person fails to so advise 
the relevant competent authority and relevant court within this time frame, the 
determination of the panel shall be considered not to have been accepted in 
that case. Where the determination of the panel is not accepted, the case may 
not subsequently be the subject of a Proceeding. 

l) Any meeting(s) of the arbitration panel shall be in facilities provided by the 
Contracting State whose competent authority initiated the mutual agreement 
proceedings in the case. 

m ) The treatment of any associated interest or penalties is outside the scope of the 
Proceeding and shall be determined by applicable domestic law of the 
Contracting State(s) concerned. 

n) No information relating to the Proceeding (including the panel's 
detennination) may be disclosed by the members of the arbitration panel or 
their staffs or by either competent authority, except as permitted by the 
Convention and the domestic laws of the Contracting States. In addition, all 
material prepared in the course of, or relating to, the Proceeding shall be 
considered to be information exchanged between the Contracting States. All 
members of the arbiU:atlon panel and their staffs must agree in statements sent 
to each of the Contracting States in confirmation of their appointment to the 
arbitration panel to abide by and be subject to the confidentiality and 
nondisclosure provisions of Article 26 (Exchange of Information) of the 
Convention and the applicable domestic laws of the Contracting States. In the 
event those provisions conflict, the most restrictive condition shall apply. 

0 ) The fees and expenses shall be borne equally by the Contracting States. In 
general, the fees of members of the arbitration panel shall be set at the fixed 
amount of $2,000 (two thousand United States dollars) per day or the 
equivalent amount in Swiss francs, subject to modification by the competent 
authorities. In general, the expenses of members of the arbitration panel shall 
be set in accordance with the International Centre for Settlement of 
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Investment Disputes (ICSID) Schedule of Fees for arbitrators (as in effect on 
the date on which the arbitration proceedings begin), subject to modification 
by the competent authorities. Any fees for language translation shall also be 
borne equally by the Contracting States. Meeting facilities, related resources, 
Hnancia! management, other logistical support, and general administrative 
coordination of the Proceeding shall be provided, at its own cost, by the 
Contracting State whose comp^enl authority initiated the mutual agreement 
proceedings in the case. Any other costs shall be borne by the Contracting 
State that incurs them. 

p) For purposes of pari^raphs 6 and 7 of Article 25 and this paragraph, each 
competent authority shall confinn in writing to the other competent authority 
and to the concerned person(s) the dale of its receipt of the information 
necessary to undertake substantive consideration for a mutual agreement. 
Such information shall be submitted to the competent authorities under 
relevant internal rules and procedures of each of the Contracting States. 
However, this infonnation shall not be considered received until both 
competent authorities have received copies of all materials submitted to either 
Contracting State by the concerned personfs) in connection with the mutual 
agreement procedure. 

q) The competent authorities of the Contracting States may complete the above 
rules and procedures as necessary to more effectively implement the intent of 
paragraph 6 of Article 25 to eliminate double taxation. 

2. It is understood that paragraph 5 of Article 26 of the Convention does not 
preclude a Contracting State from invoking paragraph 3 of Article 26 to refuse to 
supply information held by a bank, financial institution, a person acting in an 
agency or fiduciary capacity or information relating to ownership interests. 
However, such refusal must be based on reasons unrelated to the person’s status as 
a bank, financial institution, agent, fiduciary, nominee, or the fact that the 
information relates to ownership interests. For instance, a legal representative 
acting for a client may be acting in an agency capacity but for any information 
protected as a confidential communication between attorneys, solicitors or other 
admitted legal representatives and their clients, paragraph 3 of Article 26 continues 
to provide a possible basis for declining to supply the information. 
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If the above proposal is acceptable to the Government of the United States of 
America, the Embassy of Switzerland proposes that this Note and the Department 
of State’s reply reflecting such acceptance shall constitute an agreement between 
the two Govcmmcnls that shall enter into force on the date of entry into force of 
the Protocol and shall be annexed to the Convention as Annex A thereto and shall 
therefore be an integral part of the Convention. 


The Embassy of Switzerland avails itself of this opportunity to renew to the 
Department of State the assurance of its highest consideration,” 


The Department of Slate conftims that the proposal set forth in the Embassy 
of Switzerland’s note is acceptable to the Government of the United States of 
America and agrees that this note and the Government of Switzerland's note shall 
constitute an agreement between the two Governments that shall enter Into force 
on the date of entry into force of the Protocol and shall be annexed to the 
Convention as Annex A thereto and shall therefore be an integral part of the 
Convention, 


Department of Slate, 

Washington, September 23, 2009. 
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The Department of State presents its compliments to the Embassy of 
Switzerland and refers the Embassy of Switzerland to the Protocol signed in 
Washington on September 23, 2009, entitled Protocol Amending the 
Convention Between the United States of America and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes 
on Income, Signed on October 2, 1996 (hereinafter “ProtocoP). 

Some errors were discovered in the English language version of the 
Protocol which the Department of State proposes to rectify as follows: 

1 . Subparagraph a) of paragraph 2 of Article 5: 

in the English version the words ‘'the first January’* shall 
be replaced by the words “the first of January”, 

2. Subsection ii) of subparagraph b) of paragraph 2 of Article 5: 

In the English version the words '"the first January” shall 
be replaced by the words “the first of January”. 

In order to correct the Protocol, the Department of State proposes, on 
behalf of the Government of the United States of America, that: 

I. The English language version be corrected as set out above; and 
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I!. The corrected texts replace the defective texts as from the 
dale on which the Protocol was signed. 

If the Government of Switzerland concurs with the proposals 
contained in paragraphs 1. and II. above, the Department of State 
further proposes that this note and the note in reply thereto expressing 
the approval of the Government of Switzerland shall constitute the 
correction of the English language version of the Protocol, and shall 
become part of the original thereof. 


Department of State, 


Washington. November 16, 2010. 
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NQieNo.75/20lQ 

The Embassy o( SwilzeriaiKf presents it compliments to the United States Department of 
Slate and acknowledges receipt the note dated November 16. 2010 which reads as 
follows: 

•The Department of Slate presents its complimenis to ihe Embassy of Switzertand 
and refers the Embassy Switzerland to the Protocol signed in Washington on 
September 23. 2009, entitled Protocol Amend^^^g the Convention Between the United 
States of America and the Swiss Confederation for the Avoidance of Double Taxation with 
Respect to Taxes on Income. Signed on October 2. 1996 (heranartef the Protocol’). 

Some errors were discovered in the English language ver^n of the Protocol which 
the Department of State proposes to rectify as foitows: 

1. Subparagraph a) of paragraph 2 of Article S: 

in the English version the words the first January” shall be replaced by 
Ihe words the first of January*. 

2. Subsection ii) of subparagraph b) of paragraph 2 of Article 5: 

in the English version the words the first January* shaU be replaced by 
Ihe vrofds the liist o1 Jenuary'- 

In order to correct the Protocol, the Department of aate proposes, on behalf of the 
Govenvnent the United States of America, lhat: 

I. The Engli^ language version be corrected as set oirt above; and 
if. The corrected texts replace the delectiva texts as from the 
date on which the Protoori was signed. 
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if the Government of SvMtzeriand concurs with the proposals contained m paragraphs 
[. and It. above, the Department oi State furth^ proposes that (his note and the note 
in reply thereto expressing the approval ol the Government of Switzerland shall 
constitute the correction of the English lartguage version of the Protocol, and shall 
become part of the original thereof.* 

The Embassy of Switzerland confirms that the Government o! Switzerland agrees with the 
corrections proposed by the Government of the United States of America. Accordingly, the 
note of the United Stales Department of States ol November 16. 2010, and this note in 
reply shalt constitute the correction of the Ertgiish language version of the Protocol and 
shall become part of (he original (hereof. 

The Embassy of Switzerland avails itself ol this opportunity to renew to the United Slates 
Department of State the assurances of its highest consideration. 

Washington. D.C.. November 16. 2010 


United Stales Department of State 
Washington, O.C. 
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Switzerland: 

Translation of a Parliamentary Resolution 

Edith Palmer 

Chief, Foreign, Comparative, and International Law Division 11 

***** 


Expiration of Referendum Period: July 5,2012 

Federal Resolution 

Concerning a Supplement to the Double Taxation Treaty between Switzerland and the 
United States of America. 

March 16,2012 


The Federal Assembly of the Swiss Confederation, 

in accordance with article 54 paragraph a and article 166 paragraph 2 of the Federal 
Constitution,* after considering the Message of the Federal Council of April 6, 2011,^ and the 
Supplementary Report of August 8, 2011,^ Concerning the Double Taxation Treaty with the 
United States of America, 
resolves: 

Art. 1 

(1) Number 10 letter b of the Protocol to the Agreement of October 2, 1996^ between the 
Swiss Confederation and the United States of America for the Avoidance of Double 
Taxation with respect to Taxes on Income, inserted through article 4 of the Protocol of 
September 23, 2001* on the Amendment of this Agreement, signifies that Switzerland 
complies with a request for administrative assistance when it is demonstrated that a 
“fishing expedition” is not involved and the United States: 


‘ Bundesbeschluss iiber Eine Erganzung des Doppelbesteuerungsbkoramens zwischen der Schweiz and den 
Vereinigten Staaten von Amerika, Mar. 16, 2012, BUNDESBLATT 3511 (20121. bttD://www.adinin.ch/opc/de/federal- 
ga2ette/2Q 12/35 11. pdf . 

' SR [Systematische Sammlung des Bundesrechts] 101. 

^ BBl [Bundesblalt] 2011, 3749. 

’BBl 2011,6663. 

■' SR 0.672.933.61. 

* BBl 2010, 247. 


Permanent Subcoromittee on Investigations 

EXHIBIT #31c 



The Law Librars-' af Congress 
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Switzerland: Translation of a Parnantentai^- Resolution 


a. Identify _ the person subject to taxation, whereby this identification may be 
accomplished also in other ways besides statement of name and address; and 

b. Provide the name and address of the probable holder of the information, to the extent 
known to the United States. 

(2) The identification according to paragraph 1 letter a may also be accomplished through the 
description of a pattern of conduct on the basis of which it can be assumed that persons 
subject to taxation who behaved according to this pattern have not lived up to their 
statutory obligations. Persons subject to taxation may only be identified in this manner, 
however, if the holder of the information or his coworkers has contributed signific^tly to 
such conduct. 

(3) The Swiss Tax Administration is hereby delegated to work toward a mutual recognition 
of the intetpretation presented in paragraphs 1 and 2. 

(4) In the application of the requirements of paragraph 1 letter b, Switzerland, as the 
requested state, observes the principles of proportionality and practicability. 

Art. 2. 

This Resolution is subject to the optional referendum for international treaties applicable to 
treaties that, in accordance with article 141 paragraph 1 letter d number 4 of the Federal 
Constitution, contain important legislative provisions or whose implementation requires the 
enactment of federal legislation. 


Council of States, March 16, 2012 National Council, March 16, 2012 

The President: Hans Altherr The President: Hansjorg Walter 

The Secretary: Philippe Schwab Der Sekretar: Pierre-Herve Frelechoz 


Date of Publication: March 27, 2012® 


®BBI 2012, 3511 


The Law Library of Congress 
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In connection with the Agreement between the Internal Revenue Service of the United States of 
America (“IRS”) and The Swiss Confederation on die request for information &om IRS 
regarding certain Swiss Financial Institutions (‘hhe Agreement”), and contingent upon the those 
parties’ entering into and iniplementing the Agreement, the U.S. Department of Justice (“DOT’) 
and The Swiss Confederation intend to undertake the following steps: 

1 . Under the Agreement, any Swiss bank currently under investigation by DO J (“a Targeted 
Bank”) will not be eligible for the benefits of the Agreement unless and until that bank 
negotiates a separate resolution of its potential liability with DO J. To progress in those 
negotiations, DOJ needs complete information on such critical issues as how the banks 
operated and supervised the U.S. cross-border businesses, including internal reporting 
and other communications with management, how the banks set up their off-shore 
businesses, what they conimunicated to attract and service account-holders, and which 
bank employees or outside advisors were involved, among other things. DOJ therefore 
has adopted and will inform the Targeted Banks of die foUowfrig.pterequisites for such 
negotiatioris; 

a. In order to participate with DOJ in negotiations toward a resolution of potential 
criminal habihty, a Targeted Bank must promptly and fully cooperate with DOJ 
by producing all requested documents and providing complete information on 
those subjects by December 31, 201 1. 

b. In this production,'the tebords provided to DOJ by the banks need not include 
names of account holders. The banks also may redact the names of bank 
employees and outside advisors from the materials produced to D 0 J, but the 
banks will provide imredacted copies of the documents to FINMA. 

2. FINMA will promptly, and no later than December 31, 2011, provide U.S. regulatory 
agencies records received from Targeted Banks without redactions of the names of bank 
employees and outside advisers, at the request of those agencies. The Swiss government 
will authorize the U.S. regulatory agencies to provide the unredacted, documents to DOJ. 
Fmther, FINMA will authorize the Targeted Banks to cooperate with DOJ by producing 
all records requested by DOJ, as set forth above. 

3 . Production of account records which identify account holders will be necessary to any 
agreonent resolving the potential liability of a Targeted Bank. To demonstrate the intent 
and ability of the Swiss government to produce complete, unredacted account records 
pursuant to the treaty process, the Swiss taxing authority (SFTA) will issue final decrees 
by January 2, 2012, as to 200-250 accounts covered by the treaty request submitted on 
September 26, 2011, and wfil produce to the U.S. at least 100-150 accounts by February 
14,2012. 

4. Based upon the Swiss Confederation’s stated mtention to implement these steps, and 
contingent upon the Confederation’s actugdly implemrafeg these steps and the Targeted 
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Baulcs’ cooperating, DOJ will refrainiintil December 31, 2011, from- seeking an 
indictment or enforcing a grand jury subpoena against a Targeted Bank that commences- 
or continues good feith negotiations with DOJ relating to past violations of U.S. tax laws 
and related provisions. DOJ’s forbearance extends only to the banks, not to other entities 
or to individuals. Further, DOJ may proceed before the end of 201 1 against any Targeted 
Bank that fails to take the steps set forth in Paragraph 1 or otherwise to cooperate with 
DOJ. 

5. Upon obtaining the information desciihed above, and DOJ being satisfied that the finther 
account information, containing the identity of the account holders, to be produced under 
the Agreement will satisfy U.S. law enforcement interests, DOJ will move toward 
finalizing the resolution of the potential liability of the Targeted Banks. Under those 
circumstances, DOJ will continue to refrain through March 2012 from seeking an 
indictment or enforcing a subpoena against a Targeted Bank that continues to negotiate in 
good faith with DOJ toward a resolution of its potential criminal liability. Any 
resolutions as to particular b anks wall he contingent upon continued cooperation, 
including production of account records. 
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Assuming tliat the negotiations between the U.S. Internal Revenue Service (Jt-IRS”) and The 
Swiss Confederation pgarding bank secrecy continue productively, the U.S. Department of 
Justice (“DOJ”) intends to take the following steps: 

1 . The proposed agreement between the Swiss government and the IRS provides that any Swiss 
banlc now under investigation by DOJ (“a Targeted Bank”) will be eligibly for the benefits of 
the Agreement Only if that bank separately negotiates resolution of its p^|iitiai liability with 
DOJ. To progress in those negotiations, DOJ needs complete and accurMe information on 
such critical issues as how the, bapks operated and supervised the U.S. cross-border businesses 
(including internal reporting and other communications with management), who was 
involved, how they set up the off-shore businesses, and how they attracted and serviced 
accountholders, 

o Therefore, as Indicated previously to AmbassadoT Sager, any Targeted Bank wishing to 
partioipate in such negotiations must promptly and Hilly cooperate with DOJ by coming 
forward, no later than December 31, 2011, with a detailed explanation of its off-shore 
business, supported by key documents DOJ has requested, Euid by making an'angeraents 
with DOJ for production of the balance of the requested materials. The Swiss government 
has authorized this cooperation. 

» The records need not identily accountholders, bank, employees Or outside advisors, but the 
banks will provide FINMA copies, without redacting natnes of employees and advisors. 
FINMA has stated that it intends to. transmit those unredacted records to U.S. regulatoiy 
agencies tl,iat assert a supervisory interest in them. FINMA has further stated that it 
intends to authorize the agencies to share the unredacted records witlr DOJ, upon the 
consent of tlie Swiss Federal Office of Justice. 

2. If the Swiss government commits to implementing these steps, and contingent upon receiving 
the information described above, DOJ intends to re&ain until December 31, 201 1 , fi-om 
indicting or enforcing a grand jury subpoena against a Targeted Bank seeking to eng.age i.n 
good faith negotiations with DOJ regarding past violations of U.S. tax laws and related' 
provisions. By that time,- DOJ expects to have substantia! information from any such bank 
and to know whether FINMA will provide the unredacted documents described above, DOJ’s 
forbearance extends only to cooperating banks, not to other entities or to individuals, nor to 
any Targeted Bank that fails to take the steps set forth in Paragraph 1 or otherwise to 
cooperate, 

3. Production of records that identify accountholders is essential to any agreement with a 
Targeted Bank resolving its potential liability. To assess the feasibility of such agreements, 
DOJ needs - and the Swiss government reasonably expects to produce by February 14, 2012 - 
complete,! unredacted account records for 100-150 accounts covered bythe September 26, 
2011 treaty request. Assuming that as of mid-February, these account records, along with the 
information described in paragraph 1 above. confirm the reasonable expectation that 
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uiiredacted records for both structured and individual accounts will be produced according to 
the terms of the A,girement and will satisfy U.S. law enforcement interesjs, DOJ intends to 
continue moving toward resolution of the potential liability of cooperative"Targete.d Banks. 
DOJ further intends under those circumstances to refrain from seeking an indictment or 
enforcing a subpoena against a Targeted Bank while that bank engages in good faith 
negotiations. Any resolutions or forbearance as to particular banks will require those banks’ 
continued cooperation, by providing, among other things, iinredacted account records and 
trutlrful information on the nature and scope of the off-shore business. 
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tJS. B^partEGeiit of Justice 
Tax Drvistoa 

&yiiiStTKLN.w, {2ai}s/4-sm 

fhshinglon. DjC. 2257? Tdefas: {7fl3^tf/(J-/756 


1 ■ Pecember 9, 201 1 


By Electronic Mail and Eirst Class Mail 


Re: 


De^ 


Reference is made to die letter dated November 17, 2011, from Dr, Urs Zulauf. Gweml 
Counsel, FMMA, and Jan Blochinger of the HNMA General Counsel’s OfSee, to you in which 
they staled that “fiie institulions concerned are ejcplicitly recommended to cooperale-with the US 
authorities” regarding the latter’s investigation of cross-border business with U.S. clients. 

As the United States has made clear in discussions with Dr, Michael AmbflM, State 
Seaiedaiy for international Financial Matters, and Dr. Michael Leupold, director of the Swiss 
Federal Office of Justice, in order to determine whether it will be fruitful for the United States 
Department of Justice to , discuss with your institatianthepossibility of an agreement with us that 
could avoid indictment, the Department of Justice must have complete and accurate information 
and must have that information quickly, 7/e have pievioiisly discussed the categories of 
documents that need to be produced as evidence of the bank’s cooperation. I have attached, as 
Appendix A, a iist of records and documents which must be produced if your institution -wishes 
to attempt.td reach an agreetnerit with us by which it could avoid indictment. Please note that 
you must also provide an. English translation of each of the listed records and documents. 

We must hear from you immediately ifyou wishto engage in these ne^lietioas. 
Participation in these negotiations requires that, by December 3 1, 20 1 1 , you provide us with 
documents (togetha- with English translations) responsive to tire Appendix A requests. .We 
understand that the document prodiBtion wife Engii.sb translations may present an occasional 
logistical issue. In suti. evait, it is essential that you coBtact ts immediately to make satis&ctory 
ffirangements fcr the production of those particular documents. In. additi on, by D ecetnber 3 1 , 
2011. it is expected you -will have made tinn aaangemegts tomeetmth ti s to gjve us a 

detailed oral presentation explaining your institution’s U.S. cross-border busiiTesses (inciudkg 
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i^fao was involved, how the business was at and how the inslitutioni attracted and serviced 
ccotmt holders). 

The ma&sial Csted on-Appemlix A should be delivered to: 


You cooperation in this matter is appredated 

Sioccriely yours, 
JOHNADICICCO 

Principal Deputy Assisfant Attorney Genera! 
Tax Division 


Enojosure: Appendix A 
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APPENDIX A 


From its afSliates, biaacfces and wholly owned subsidiaries, 

indudiag, but not limited to, ror the period January 1 , 2000, to 

theprescni: 

All business records relating to the U.S. cro^-botder bariong busing, including but not 
limilsd to the following: 

a. All records related to contacts or conuniinications between employees of 

its afHxates, branches and lahollY owned subsirEaiies, including, but not limi^ 
tD, . and U.S. clients in the United States 

mcluding, among dtiiea: things, e-mails, correspondence, faxes, meeting notes, memoranda, 
tfiiephone logs;' 

b. All records related to contacts or commimicalions between 

employees regarding communications with U.S, clients iii the United States, including, among 
other tilings, e-mails, correspondence, faxes, meeting notes, memoxanda, telephone logs; 


c. All records regarding contacts or communications between 

ea^loyees and third parties (including intermediaries, asset managers, fiduciaries, attorneys, etc.) 
concerning communications with U.S. clients in the United States including, among other things, 
e-mails, ooixespondence, faxes, 'meeting notes, memoranda, telephone logs; 

d. Ah records related to travel by , employees to the United States 

inohding, amoTie other things, emails, travel itineraries, travel requests, travel authorizations, 
manoranda of activities in the United States, sSatements of file purpose of toe travel, expense 
■reports;- 


e. , Ail documents related to transfereing accouths held by United States p«sons fionx 

to any of its affiliates or to any other entity, 

f. Ah docuiuHits related to allegations of violations of lav? or 

policies and procedures involving the bank, its affiliates, wholly owned subsidiaries aad/or toe 
employees thereof in connection with the operation of the U.S. cross-border banking business; 

g. AH meeting miaaces, presentations, memoranda, reports and correspondence 
lelating to toe U.S, cro^-border banking business by or to and fidm management, executives, 
and board of directors; and 

h. All personnel files for toe execufi-ves, managemait and employees involved in the 
U.S. cross-border banking business. 
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Switzerland: 

Translation of Newspaper Article 

Edith Palmer 

Chief, Foreign, Comparative, and International Law Division II 

* ** * * 


Tax Dispute with the US is Escalating^’^ 

BeruAVashingtou. The United States demands immediate and detailed information about the 
extent of tax evasion by US citizens through Swiss banks. If Switzerland opposes, the United 
States threatens criminal charges against Credit Suisse (CS) and nine other banks. This 
escalation concerning the disclosure of customer names becomes apparent from an exchange of 
letters that are on file with the SonntagsZeitung. Among other things, the US demands detailed 
numbers on tax evasion involving CS, [to be obtained] by Tuesday. 

The US ultimatum comes after a letter from State Secretary Michael Ambiihl of last Tuesday. 
Ambuhl proposes to an office-holder of the US tax agency to negotiate “a top-down approach” in 
a meeting in Washington. Ambuhl sketches a two-pronged process “in the first part, conceptual 
topics must be resolved, in the second (...) aggregated and consolidated statistical data 
could follow.” 

USA: “Significant” number of accounts, and “quickly.” 

Ambahl refers furthermore to an Additional Protocol of the Federal Coimcil to the US Tax 
Convention that should allow for group requests without specifying individual names. 
According to Ambuhl, with the “new instrument” the US would obtain administrative assistance 
in “more cases than before.” It would require, however, “mutual will and an agreement on the 
key points.” Otherwise, the Swiss Parliament would not go along. 

The US responded by return mail and harshly. In three pages. Deputy Attorney General James 
Cole demanded an immediate and extensive disclosure of the type and extent of the tax evasion. 
“Without these data I do not see how we can actually progress,” Cole states in the letter of 
August 31. The course of action is reminiscent of the UBS case, when US pressure also 
emanated from the criminal authority (DOJ) and Switzerland ended up disclosing the names of 
5,000 US customers. 


* Translator’s Note: This is a translation of Lukas Hassig & Martin Spieler, Sleuerstreil mil den USA eskaliert [Tax 
Dispute with the US is Escalating], SonntaqsZeitung, Sept. 4, 2011, as available on Lexis by subscription. The 
article is followed by a short interview with Federal Councilor Eveline 'Widmer-Schlumpf, which is also translated. 
The SonntagsZeitung is a Zurich-based, German-language newspaper. 

The information contained in the article is based on correspondence between State Secretary Michael Ambiihl, a 
high-ranking Swiss government official, and US Deputy Attorney General James Cole that allegedly was leaked to 
the SonntagsZeitung. The quotation marks appear to indicate direct quotations from the letters of Mr. Cole and 
Mr. Ambuhl. 
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Switzeriand: Translation of Newspaper Article 


According to Deputy Attorney General Cole the US demands the data of a “significant” number 
of US accounts, and “speedily and with certainty.” In return the US would be willing to “test” 
the Swiss plan with group requests, yet only under the following conditions: First, the US wants 
comprehensive “statistical information,” According to Swiss negotiator circles, the US demands 
detailed information from ten banks concerning their US customers and assets. In addition to 
CS, Julius Bar, Wegelin, and the Zurich and Basel Cantonal Banks are affected. In this context, 
the number of all US private customers and foundations with investments of at least 50,000 
dollars are to be disclosed for the period 2002 through July 2010. Tens of thousands of 
customers could be affected, more than Switzerland could disclose through group requests. The 
latter would only apply as of the fall of 2009. 

Second, Switzerland has so far refused to hand over to the US the requested amount structure 
[sic]. Yet only after they have received it would the Americans be willing, according to Cole, to 
veer toward the path of administrative assistance that the Swiss government has proposed. 

Third, to be on the safe side, the US wants to simultaneously issue a “grand jury subpoena” and 
possibly also a “John Doe Summons” against the affected banks. Intended are court-ordered 
coercive measures for the disclosure of customer data. According to DOJ Deputy Cole, 
Switzerland would have to do everything possible to facilitate and accelerate the “delivery of 
account information and any other form” of a global deal. Otherwise, Cole threatens, “I am 
afraid that we will hardly have a choice other than to apply the measures that are at our 
disposal.” Fifth [sic], individual deals would be negotiated with the ten banks. There is no 
promise, however, of not suing them. 

Finally the Americans demand an agreement for other banks that would ensure that “certain 
customer information” is disclosed, evaded taxes are paid, and correct behavior is guaranteed. 

A speaker for Finance State Secretary Michael Ambuhl did not want to comment. “We do not 
discuss negotiations publicly,” said Mario Tuor. CS referred to the federal government. 

The Swiss Banks Fears Billions of Fines in US Tax Dispute 

Behind the scenes the Swiss banks are discussing who would have to pay how much in the 
potential billion dollar fines. 

“There is an enormous fear of US justice,” a banker said in the context of the escalation of the 
tax dispute. Another source speaks of a climate of alarm and he complains: “This is now going 
to hurt.” The financial institutions expect that the conflict between the US and Switzerland will 
have much more serious consequences than those of the UBS tax affaire. “For us it will be 
significantly more expensive than it was for UBS, which had to pay a fine of 780 million 
dollars,” confirmed a well-informed source, “We figure that the Swiss banks must pay fines of 
up to 2 billion [Swiss] Francs and must deliver a multiple of the customer data of the UBS case.” 
Even though the federal government is still negotiating with the US, ftie banks have reconciled 
themselves [to the fact] that “there is no possibility that we will not have to pay and deliver 
data.” Otherwise the involved banks will be in jeopardy. Because large fines could bring 
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Switzerland; Translation of Newspaper Article 


individual institutions to the brink of disaster, bankers are demanding a solidarity fund for 
participation by all banks. “Now the financial market must stick together,” demands one bank 
president. 


* « * * 4: 


Widmer-Schlumpf: Existing Laws are Sufficient [Interview in Q&A Format] 

You have submitted to the Foreign Policy Committee an Additional Report (Zusatzbericht) on 
the double-taxation treaty (DTT) with the US. What is your intended purpose? 

We start out from the assumption that the problems with the US can be resolved on the 
basis of current law. We would like to make it clear to the Parliament that this, as already 
in the old DTT, could include group requests. 

Is the adjustment sufficient for the US? 

Nothing is certain as yet. Yet we would not make such proposals to the Parliament, had 
we not conducted discussions with the US. 

What is the content of the Additional Report? 

The Report clarifies that according to the Federal Administrative Court, group requests 
were already possible under the old DTT under certain, clearly circumscribed conditions, 
and that this should also prevail for the new DTT. 
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Bundesgericht 
Tribunal federal 
Tribunate federate 
Tribunal federal 



CH-1000 Lausanne 14 
File number. 11.5.2/8_2013 


Lausanne, 5 July 2013 


Press Release of the Swiss Federal Supreme Court 

Judgement of 5 July 2013 (2C_269/2013) 

Exchange of information in Tax Matters with the United States - 
The Federal Supreme Court rejects a first appeal 


Group requests are permitted under the 1996 Double Taxation Agreement with the 
United States, provided that the facts are described with sufficient detail so as to 
provide grounds for suspicion of fraud and the like and to enable the identification of 
the taxpayers involved. 

In November 2012, in response to a request for administrative assistance issued by the 
American tax authorities, the Swiss Federal Tax Administration decided to transfer the 
bank records of a United States resident, who was the beneficial owner of a company 
holding an account with Credit Suisse. In a decision rendered on the 13th March 2013, 
the Federal Administrative Court rejected an appeal against this decision (A-6011/2012). 

Today, the Federal Supreme Court rejected the appeal against the decision of the 
Federal Administrative Court. It held that requests for administrative assistance in 
relation with fraud and the like are in principle admissible under the 1996 Double 
Taxation Agreement with the United States, regardless of whether the suspicion falls on 
o ne o r m o r e pe rso ns a nd w het he r th e sa i d pe r sons a r e e x pHc itl y n a med in t he r equest. 
As the Double Taxation Agreement contains no express provision concerning the 
minimum content of a request for administrative assistance, the content had to be 
assessed by interpretation. The Federal Supreme Court thus considered that the mere 
absence of indications relating to the identity of the persons involved did not constitute 
an inadmissible fishing expedition, provided that the request for administrative 
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assistance fuilfills the strict requirements concerning the degree of detail in the 
description of the facts. 

Regarding the actual facts presented by the American tax authorities, the Federal 
Supreme Court held that the method chosen by the clients of the bank involved, by 
which the financial assets held by a domiciliary company which was not subject to 
United States taxes, sought not only to avoid income tax owed by the beneficial owner 
of the company, but was also a way to escape American fiscal procedures put in place 
in order to ensure the payment of this tax. The process was described with sufficient 
detail to render the presence of tax fraud plausible. 


Contact: Lorenzo Egloff, Deputy of the Secretary General 
Tel. 021 318 97 16; Fax 021 323 37 00 
E-mail: Dresse@baer.ch 

NB: The judgment will be published on our website as soon as the legal 
considerations have been redacted: www.baer.ch / "Rechtsprechung gratis" / 
"Weitere Urteile ab 2000" (Insert the reference of the judgment into the search field 
2C_269/2013). When exactly the legal considerations will be available is not yet 
known. 


Pagina 2 
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Bundesverwaitungsgericht 
Tribunal administratif fdddrai 
Tribunaie amministrativo federate 
Tribunal administrativ federal 



Media relations 
A-5390/2013, A-5540/2013 


Press Release - Communique de presse - Medienmitteiiung - Comunicato stampa 


St. Gallen, January 8, 2014 


Julius Baer; IRS request for administrative assistance not sufficient 
for the disclosure of client data 

Decision A-5390/2013 of January 6, 2014: 

The Swiss Federal Tax Administration has unlawfuily granted the request for 
administrative assistance submitted on Aprii 17, 2013, by the IRS concerning the 
disclosure of bank account data of clients of Julius Baer. The facts, as set out in the IRS 
request for administrative assistance, do not meet the ievei of detaii which is required for 
the demarcation between group requests, for which administrative assistance can be 
granted, and forbidden 'fishing expeditions'. Therefore, in its decision of January S, 2014, 
the Federal Administrative Court affirmed the appeal of a Julius Baer client. As a 
consequence his bank account data must not be disclosed to the IRS. 

On April 17, 2013, based on the Double Tax Agreement between Switzerland and the USA of 
2 October 1996 (DTA Switzerland-USA 96), the IRS submitted a request for administrative 
assistance, in which it accused Julius Baer of having had employees that actively assisted their 
clients, subject to US tax law, in concealing their income and assets from the US tax authority. In 
the request, the IRS abstractly describes the alleged conduct of the Julius Baer clients. 
Furthermore, the request gives a concrete example: a married couple used debit cards linked to 
an account of a company which is domiciled in a country outside the US (domiciliary company). 

According to the decision of the Federal Administrative Court, the above mentioned conduct and 
the example given in the request do not provide sufficient evidence that they are covered by the 
term 'tax fraud or the like' in article 26 of the DTA Switzerland-USA, In the example given, the 
IRS does neither state that the married couple has not respected the company's separate legal 
existence ('they have not played the game of the legal entity’) nor that the withdrawal of cash 
served private purposes. Furthermore, the enclosed indictment against employees of Julius Baer 
('Casadei Indictment') does not set forth any conduct that couid be considered as 'tax fraud or 
the like'. Hence, the IRS request of April 17, 2013, does not give enough indication of 'tax fraud 
or the like'. Therefore, the appeal of the Julius Baer client has to be granted. 

The Court reaffirms its case law that, under the DTA Switzerland-USA 96, administrative 
assistance shall not be granted for presumed tax evasion, even if high amounts are at stake. It 
also confirms that the mere failure to declare a bank account may be qualified - at the utmost - 
as a tax evasion, which is not subject to administrative assistance. 
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Seite 2 


In a further proceeding (A-5540/2013), the Federal Administrative Court did not enter into the 
substance of an appeal by a Julius Baer client because the deadline for submission of the 
appeal against the final decision of the Swiss Federal Tax Administration (SFTA) had not been 
complied with. The Court states that the SFTA had rightfully sent its final decision to the 
authorised recipients which were mentioned in the official federal publication ('Bundesbiatt'). The 
point in time at which the final decision was received by the authorised recipients is decisive for 
the issue of the final decision and marks the beginning of the period for the appeal. Since the 
Court did not enter into substance of the appeal, the bank account data of the appellant may be 
transferred to the US. 

According to article 84a of the Federal Act of 17 June 2005 on the Swiss Federal Supreme Court 
(BGG), decisions of the Federal Administrative Court in the field of international administrative 
assistance in tax matters can be refemed to the Federal Supreme Court within 10 days, if the 
legal question at stake is of fundamental importance or if certain circumstances outlined in article 
84 paragraph 2 BGG which imply that the case is of special importance are present. The Federal 
Supreme Court will decide if that is the case or not. Within these restrictions, both described 
decisions of the Federal Administrative Court can be referred to the Federal Supreme Court. 


The Swiss Federal Administrative Court 

The Federal Administrative Court renders judgment in cases of appeal against decrees issued 
by Swiss federal authorities. In certain matters the court is also authorized to examine decisions 
rendered by cantonal authorities and issue judgments on complaints filed against cantonal 
decisions. Where the Federal Administrative Court is lower instance court, its judgments can be 
appealed before the Federal Supreme Court. Based in St. Gallen, the Federal Administrative 
Court accommodates five divisions and a General Secretariat. Approximately 75 judges and 320 
members of staff constitute the largest Swiss federal court. 

Contact: 

Rocco R. Maglio, Spokesperson, Kreuzackerstrasse 12, P.O. Box, CH-9023 St. Gallen, 
phone 058 705 29 86 / 079 61 9 04 83, medien@bvaer.admin.ch . 
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Switzerland: Translation of the “Lex USA” 

Edith Palmer 
Chief FCIL 11 

% 

(Measures to facilitate the resolution of the tax dispute between the Swiss banks and the 
United States.)’’^ 


Date. . . 


The Federal Assembly of the Swiss Confederation, 
based on article 98 paragraph 1 of the Federal Constitution 
having considered the Federal Council Dispatch of May 29, 2013 
decrees: 


Art. 1 Cooperation Authorization for Banks 

* The banks according to the Banking Act of November 8, 1934 are [herewith] authorized to 
fulfill all obligations arising from their cooperation with the United States to resolve the tax 
dispute. 

^ Included in this authorization is information relating to business relationships that have a 
connection to a U.S. Person within the meaning of article 2 paragraph 1 number 26 of the 
Agreement of February 14, 2013 between the United States of America and Switzerland for 
Cooperation to Facilitate the Implementation of FATCA, including the names and functions of 
persons who organized, serviced or supervised such business relationships within the bank as 
well as [the names and functions] of third persons who worked for such business relationships in 
a similar way. 

^ Not included in this authorization are data of customers and account information. The banks 
are authorized, however, to make available to the United States the necessary information for a 


' Mesures visant a faciliter le reglement du difKrend fiscal ehtre les banques suisses et les Etats-Unis d’ Amerique. 
Loi urgente (Measures to facilitiate the resolution of the tax dispute between the Swiss hanks and the United States. 
Urgent Act), May 29, 2013, CURIA VISTA (Database of the Swiss Federal Parliament), at htto://ww'V.parlament.ch/ 
f?suche/pages/geschaefte.asDX?gesch id=20I30046 . This draft was rejected on June 18 by the National Council, the 
representative chamber of the federal legislature. Id. 

^ In translating this law, from the German text, foomotes referring to statutes cited in the text were omitted. 
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Switzerland: Translation of the “Lex USA” 


request according to article 26 of the Agreement of October 2, 1 996 for the Avoidance of Double 
Taxation with respect to Taxes on Income and the Protocol of September 23, 2009 amending the 
Agreement. 

Art. 2 Protection of Bank Employees and Third Parties 

' Each bank that fulfills obligations according to Article 1 takes the best possible care to protect 
its employees. For this purpose, the banks and the associations representing the employees enter 
into agreements. 

^ [Such] an agreement must: 

a. set forth information duties that notify the affected employees in advance of the scope 
and type of documents to be transferred as well as of the period from which they arise; 

b. allow the employees to obtain information about all the documents relating to them; 

c. give a more detailed explanation of the [employer’s] duties of loyalty arising from the 
law of labor contracts, and in particular, call for the absorption of attorney fees to 
protect the interests of the employees; 

d. provide hardship rules for employees who, through the fulfillment of the obligations 
according to article 1, end up in a personally, financially, or economically difficult 
situation; 

e. provide protection against discrimination according to which the banks waive, in their 
own name, [the right] to ask job applicants questions relating to their being affected 
through the transfer of data to the American authorities; 

f. provide protection against dismissal if an employee furnishes prima facie evidence of 
discrimination in connection with a business relationship with a U.S. Person. 

^ If a bank intends to fulfill obligations according to article 1 that affect employees, the bank is 
obligated to join an agreement in advance. 

If a bank intends to fulfill obligations according to article 1 that affect third parties, the bank is 
obligated to observe the duties of information according to paragraph 2 letter a also against these 
third parties. 

Art. 3 Pena! Provisions 

* Whoever intentionally violates the duty of joinder according to article 2 paragraph 3 or the 
duty of information according to article 2 paragraph 4 shall be punished with up to three years’ 
imprisonment or a fine. 
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Switzerland; Translation of the “Lex USA” 


^ The Federal Finance Ministry [Eidgenossisches Finanzdepartment] is the prosecuting and 
adjudging authority. 

II. 

’ This Act is being declared as urgent in accordance with article 165 paragraph 1 of the Federal 
Constitution. . 

^ This Act enters into effect on July 1, 2013 and remains in effect until June 30, 2014. 
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Switzerland: Summarized Translation of the Dispatch 
(Message) to the “Lex USA” 

Edith Palmer 
Chief, FCILII 

Message on a Federal Act concerning Measures to Facilitate a Resolution of 
the Tax Dispute between the Swiss Banks and the United States* 

May 29, 2013^ 


[The Federal Council (Bundesrat, Federal Cabinet) addresses the two chambers of Parliament for 
the purpose of submitting this Message and the Draft Act for the Lex USA] 


Overview 

For the past two years, discussions have been held with the American justice and tax authorities 
on how the tax dispute could be resolved. Involved in the tax dispute are Swiss banks who are 
accused of having violated American law by assisting U.S. customers in evading American taxes. 
Affected are therefore not only banks against which the U.S. has already opened a criminal 
proceeding, but also all banks that potentially could have violated American law. 

Based on an order issued by the Federal Council on October 26, 2011, negotiations have been 
carried out since then that have aimed at resolving the tax dispute between the Swiss banks and 
the United States in conformity with current Swiss law and in particular with the double taxation 
treaty that is currently in effect 

The negotiations were first carried out under the leadership of the U.S. tax authority. In the fall 
of 2012, leadership over this dossier shifted to the Department of Justice (DoJ). The proposed 
solution envisions that banks that intend to clear up their relationship with the U.S. authorities 
do this directly within a framework provided by DoJ. Within this framework it should also be 
possible to obtain a declaration that American law has not been violated. 

The proposed solution would allow the banks that desire to obtain closure to accomplish this 
through a regime applying to past conduct that would eliminate the risk of becoming embroiled 
in an American court proceeding while "continuing to 'hold the banks responsible for 


' When the Swiss Fedeml Cabinet introduced the “Lex OSA” in Parliament, it also submitted an explanation of the 
Act in the following message: Message relatif a la loi fedeiale sur des roesures visant a faciliter le reglement du 
Hifferend fiscal e n try, ies hanques sui sses et les Etals-Unis d’Ainerioue fMessage on the Federal Act concemmg 
Measures to facilitate the resolution of the tax dispute between the Swiss banks and the United States] . The French 
version of the Message and of Lex USA is available at 

httD://www.efd.adinin.ch/dolcument 3 tion/ge 5 et 2 £ebung/ 00570 / 02724 /mdex.html?iang=fr . 

^ This translation is “summarized,” that is, the test is paraphrased, conveying the full meaning, but not necessarily 
the exact wording of the vernacular te xt Footnotes in the text that refer to cited legisla tion are omitted. 

i Pemanen^ubc^^^^e^^nvestig^mis *|| 
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themselves. " Such a solution would only be possible under the prerequisite that the banks 
cooperate extensively with the American authorities by famishing in particular statistical data 
on the behavior of their customers and on financial streams (closure of accounts and Pansfer of 
funds). The furnishing of customer data is excluded. Instead, information must be furnished 
about persons who organized, serviced, and monitored customer transactions within the bank. 
Also to be transferred are data concerning third persons with a connection to a business 
relationship with U.S. Persons. 

The banks intending to cooperate with the DoJ must ensure the greatest possible protections for 
their employees, including advance information, continuing rights of information, employer’s 
loyalty measures, and protection against discrimination and dismissal. 

The proposed Act lives up to responsibilities vis-a-vis Switzerland as a financial center, as well 
as to responsibilities toward banks, bank customers, and bank employees. If no statutory basis 
for such cooperation were to be enacted banks could not sufficiently cooperate and further 
prosecutions could be expected, also against larger banks. In addition, a speedy opening of a 
large number of prosecutions against banks not already affected could be expected. This would 
lead to continued uncertainty for Switzerland as a financial center. 


Message 


1. Starting Point 

1.1. Proceedings against Swiss Banks 

Swiss banks are involved in a tax dispute with the United States of America and they are being 
accused of having assisted U.S. customers in tax evasion in violation of U.S. law. Included are 
not only banks against which the U.S. has already opened a criminal proceeding, but all banks 
that potentially could have violated American law. 

If a quick solution is not found, the dispute may flare up again and the American authorities may 
target additional banks. The ToJ (Department of Justice) has not only authorized investigations 
against fourteen banks, but it has also indicated to the Swiss authorities that it has obtained 
information about several other banks through a program that allowed U.S. citizens to report 
themselves. The DoJ could try to punish one bank severely to set an example. In other words, if 
a solution is not found soon, Switzerland is in danger of further escalation. 

1.2. Negotiations with U.S. Authorities 

Based on an order of the Swiss Cabinet (Bundesrat) of Oct 12, 2011, negotiations have been 
conducted since then that aim at resolving the conflict with the U.S. in a manner compatible with 
current Swiss law, in particular the Double Taxation Treaty, as currently in effect These 
discussions were originally carried out with the U.S. Tax Authority and they aimed at a solution 
that would have cleared the past conduct of each bank through an individual Closing Agreement 
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Such an Agreement would have required an Adjustment of the Qualified Intermediary 
Agreement and a payment. 

Initially, the U.S. Tax Authority led the negotiations on behalf of the U.S. In the fall of 201 1, 
leadership was transferred to the DoJ. The solution now envisioned calls for an individual 
solution for each bank that wants to clear up its relationship with the U.S, authorities. Within 
this framework it should also be possible for a bank to obtain a declaratory statement of its 
compliance with American law. 

1.3. Cooperation with the U.S. Authorities 

The DoJ requests that the banks provide “leaver lists,” that is, generic data on the closure of 
accounts and the transfer of funds to other banks in Switzerland or abroad. From the Swiss 
perspective, furnishing such lists is a criminal offense according to article 271 of the Penal Code, 
unless permission has been granted. In addition, data protection issues are raised in that Swiss 
banks may only find out from disclosure by other banks that they are holding untaxed moneys of 
U.S. citizens. 

The furnishing of personal data must be carried out under observance of data protection law. 
The furnishing of data of (former and current) employees and third parties requires advance 
notification about the scope and type of the information to be transferred pata Protection Act, 
art. 4). The delivery of personal data is legal if the data subject consents or if it is justified by a 
preponderant public interest or statutory provision. If a court were to deny disclosure, which 
possibility cannot be excluded particularly for third parties, the bank at issue would not, be able 
to comply with its obligations toward the DoJ. As a result such a bank might not be able to enter 
into a no prosecution agreement or deferred prosecution agreement with the DoJ and would not 
be able to clear its past within the opportunities offered by the DoJ. Consequently, the definitive 
solution that the banks request and Aat would comply with Swiss law could not be provided.. 

In addition, if violations of U.S. law are involved, the U.S. authorities request the disclosure of 
U.S. customer data. According to Swiss law, a disclosure of customer data may be carried out 
only by governmental authorities on the basis of a mutual assistance request pursuant to a valid 
double taxation treaty, and not through direct transfers by a bank, and the U.S. recognizes this. 
The banks must, however, be allowed to furnish the necessary information in response to a group 
request as is regulated analogously in the FATCA Agreement between the U.S. and Switzerland. 

On April 4, 2012, the Federal Council allowed the Swiss banks involved in a proceeding with the 
U.S. authorities to intensify their cooperation and to furnish the requested data directly, including 
(to the extent required) data about employees and third parties. At the same time, the Federal 
Council gave these banks an authorization according to art. 271 of the Penal Code, in order to 
protect them; The transfer of customer data was specifically prohibited and reservations were 
made that Swiss law had to be observed. After all, protecting a bank against a criminal 
prosecution that may endanger the bank’s existence is also in the best interest ofthe employees. 
Despite this authorization one baiik was unable to clear up its past with the U.S. authorities, in 
particular because a deferred prosecution agreement could not be reached without the delivery of 
the requested leaver lists and the full delivery of the requested data. 
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1.4 Principles of the Act 

The submitted Draft Act aims at creating a generally applicable abstract legal basis that would 
allow all banks to clear up their situations with the competent American authority, irrespective of 
whether the bank is already under investigation or would like to cooperate in order to find out 
where they stand with the DoJ. 

This Message therefore proposes legislation that allows the banks sufficient cooperation with 
U.S. authorities, in particular, by 

— allowing the Swiss banks to deliver the necessary information to the U.S. authorities to 
protect their own interests including the information necessary to reach a defenred 
prosecution agreement, that is, the leaver lists as well as information about persons who 
organized, serviced, or monitored the border crossing business with U.S. customers 
within the banks as well as information about third persons who have a connection to 

' such a busmess relationship; [and] 

— creating rules granting the best possible protection for the bank employees affected by the 
data transfers. 

1.5 Evaluation of the Approach to a Resolution 

The proposed approach toward a resolution that, without releasing the Swiss banks from 
responsibility, would allow them to find closure for the tax dispute with the United States if this 
is their desire, by finding a solution for past conduct and thereby eliminating the risk of being 
involved in an American criminal proceeding. Such an approach toward a resolution would only 
be possible if the banks cooperate extensively with the American authorities, in particular by 
providing statistical data about the conduct of their customers and financial streams {leaver lists). 

The transfer of customer data is ruled out. With respect to customer data, only mutual 
administrative assistance is applicable, as based on the currently effective double 
taxation agreement. 

However, information about persons who, within the bank, organized, serviced, and monitored 
customer transactions must be transferred. Nevertheless, the banks wanting to cooperate with 
the DoJ within this proposed fiamework must take care that they provide the greatest possible 
protection to their employees. Also to be transmitted are data of third persons that have a 
cormection to a busmess relationship with a U.S. Person. 

The chosen approach toward a resolution allows legal harmony to be reestablished without 
having to create retroactive law or resort to extraordinary measures according to article 184 
paragraph 5 or arfi 3 ofth e Federal Co ns titution. 
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2 Explanations of the individual Articles 

Art. 1 Cooperation Authorization for BarAs 

Paragraph 1 

This paragraph contains the basic authorization for banks to cooperate with the U.S. authorities 
in connection with clearing up their past. To protect the interests of the banks within the 
framework of Swiss law, it contains an authorization according to article 27 1 number 1 of the 
Penal Code in a general and abstract form. 

Paragraph 2 

This paragraph describes the irrformation that may be transferred. A connection between the 
information and a business relationship with a U.S. Person is presupposed and this relationship is 
defined according to the FATCA Agreement. Covered by the authorization are transfers of 
aggregated data on the closing of accounts and the transfer of the funds to another bank in 
Switzerland or abroad (leaver lists). With respect to the transfer of personal data, the circle of 
affected persons and the scope of the data are defined. Included are also the names and functions 
of persons who are or were directly occupied within a bank with the organization, servicing, and 
monitoring of border-crossing transactions of U.S. customers as well as. third parties who are 
connected in a similar way to such business relationships. Third parties are to be understood to 
encompass trustees, property administrators, and attorneys who had an active role in the shaping 
of the business relationship. 

Paragraph 3 

Not covered by the authorization are customer data including account information. These can be 
transferred only within the framework of administrative tax assistance based on the currently 
effective double taxation agreement and under observation of procedural rights. In their 
cooperation with U.S. authorities the banks are authorized, however, to furnish to the U.S. the 
information required for a group request. This authorization corresponds to an analogous rule in 
the FATCA Agreement. 

Art. 2 Protection of Bank Employees and Third Parties 

Paragraph 1 

Banks cooperating with American authorities to protect their interests must ensure the 
observance of the rights of their employees. This paragraph obligates the banks to safeguard the 
greatest possible protection of their employees. For this purposes, the banks or the 
representatives of their interests must enter into an agreement with the affected employee 
associations which must contam mandatory elements. 
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Paragraph 2 

Aside from the duty of information by which the affected employees must be notified in advance 
of the type and scope of the data to be transferred, the mandatory elements of an agreement are 
the right of obtaining information, the duty of loyalty of the employer including the duty to 
absorb attorney fees to protect the interest of the affected employees as well as the protection 
against discrimination and dismissal related to business relationships with U.S. Persons. 

Paragraphs 3 and 4 

[These paragraphs restate the wordings of article 2, paragraphs 3 and 4 of the Lex USA.] 

Art. 3 Penal Provisions 

The penal provisions criminalize intentional violations of the duties against employees and third 
parties described in article 2 paragraph 3 (joinder to an agreement and duties of information). 
The prosecuting and adjudging authority is the Federal Finance Ministry. The proceeding is 
governed the Federal Act on Administrative Penal Law of March 22, 1 974. 

3. Effects 

3.1 Effects on the Federation 

The aggregated reports by the individual banks could lead to additional requests for 
administrative assistance because the U.S. authorities could request detailed information about 
such accounts through group requests. The processing of such requests by the Federal Tax 
Administration will lead to increased personnel expenditures. No specifics can be given at the 
moment because it is not known how many aggregated reports will be given. Because of the 
costs accruing to the individual banks in connection with the clearing up of their past, tax 
revenue will be slightly decreased for a short period. 

3.2 Effects on Cantons and Municipalities 

The proposed bill will allow cantonal banks desirous of straightening out their relationship with 
American authorities to fiimish the requested information and reduce their risk of being 
subjected to litigation in the U.S. The costs involved in clearing up the past of banks will for a 
short time lead to a decrease in cantonal revenue and in reduced profit sharing in cantonal banks. 

3.3. Effects on the Economy 


The proposed bill allows the Swiss banks to cooperate with the U.S. authorities to clear up their 
past. Such an extensive cooperation allows a final solution for proceedings that in part have 



part of business of Switzerland as a financial center. 
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4. Relationship to Legislative Planning 

The proposed Draft Act was not foreseen in legislative planning. The reasons therefore are 
found in the previous explanations. 

5. Legal Aspects 

5.1. Constitutionality 

The submitted Draft Act is based on article 98 of the Federal Constitution. 

5.2. Urgency 

The change in legislation has a sunset date of June 30, 2014. According to current estimates, the 
Swiss banks should be able to fulfill their obligations toward U.S. authorities and thereby protect 
their interests by that date. 

The urgency of the Act is based on article 165 paragraph 1 of the Federal Constitution. The 
urgency is a result of the purposes of the proposed bill. If the banks are not given an opportunity 
to protect their interests, the danger exists that the tax dispute will break out anew and that the 
American authorities will target additional banks. Not only has the DoJ already authorized 
investigations against fourteen banks; it has also indicated that it has collected information about 
several other banks. If the banks are not immediately given a general permission to cooperate 
with the American authorities in order to protect their interests, Switzerland risks the escalation 
of further measures against which a defense would hardly be possible and that would have 
serious consequences for the reputation and stability of Switzerland as a financial center and for 
the Swiss economy, at the political and economic level. For the problems arising from this issue, 
the ordinary rules of international cooperation would not be able to provide a sufficiently speedy 
resolution. 

Therefore, this Act should become effective on July 1, 2013, after approval by the parliamentary 
chambers. In accordance with article 141, paragraph 1, letter b of the Federal Constitution, this 
federal law that has been declared as urgent is not subject to optional referendum because its 
term of validity does hot exceed one year. 
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Joint Statement 

between the U.S. Department of Justice 
and 

the Swiss Federal Department of Finance 


1. The United States Department of Justice has been and continues to be engaged in law 
enforcement action against individuals and entities that use foreign bank accounts to evade 
U.S. taxes and reporting requirements, and individuals and entities that facilitate the evasion 
of U.S. taxes and reporting requirements. In announcing today the Program for Swiss banks 
the Department of Justice intends to provide a path for Swiss Banks that are not currently the 
target of a criminal investigation authorized by the U.S. Department of Justice, Tax Division, 
to obtain resolution concerning their status in connection with the Department’s overall 
investigations, and to assist the Department of Justice in its law enforcement efforts. The 
Program does not apply to individuals and is not available to any Swiss bank as to which the 
Tax Division has authorized a formal criminal investigation concerning its operations. 

2. Switzerland welcomes the efforts of the Department of Justice to provide the Program and 
intends to draw the attention of the Swiss Banks to the terms of the Program and encourages 
them to consider participating therein. Switzerland notes that the Swiss Parliament by 
Declaration of 19 June 2013 stated its expectation that the Swiss Federal Council will take all 
measures within existing legal framework to put Swiss banks in a position to cooperate with 
the Department of Justice. Switzerland represents that applicable Swiss law will permit 
effective participation by the Swiss Banks on the terms set out in the Program. 

3. The signatories take note that the Swiss Financial Market Supervisory Authority intends to 
encourage, within its supervisory powers, all Swiss Banks to send a letter to U.S. Persons or 
Entities with U.S. Related Accounts at those Swiss Banks informing them of the Program and 
drawing their attention to the Internal Revenue Service Offshore Voluntary Disclosure 
initiative. 

4. Switzerland intends to process treaty requests according to the Convention between the 
United States of America and the Swiss Confederation for the Avoidance of Double Taxation 
with Respect to Taxes on Income, signed at Washington on October 2, 1996, and the 
Protocol Amending the Convention, signed at Washington on September 23, 2009, if and 
when it is in force and applicable, as may be amended, and intends to do so on an expedited 
basis, including by providing additional personnel and the other necessary resources to 
process the requests. 

5. Noting the importance attached by both sides to providing a high level of personal data 
and privacy protection for all individuals as provided in their laws, the signatories understand 
that, if personal data are provided, they should only be used for purposes of law 
enforcement (which may include regulatory action) in the United States or as otherwise 
permitted by U.S. law. Personal data should only be retained for so long as necessary for 
these purposes. 
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6. The signatories intend to resolve any difficulties or doubts arising from this Joint Statement 
by way of consultations. 


Signed at Washington, D.C., this 29th day of August, 2013, in duplicate in English. 


JAMES M. COLE 

Deputy Attorney General 

United States Department of Justice 


MANUEL SAGER 
Ambassador Extraordinary 
and Plenipotentiary of 
Switzerland to the United States 
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PROGRAM FOR NON-PROSECUTION 
AGREEMENTS OR NON-TARGET LETTERS FOR SWISS BANKS 


I. Scope and Definitions 

A. Scope of the Program 

This Program is available to any Swiss Bank 

1 . requesting a Non-Prosecution Agreement on the terms set out in Paragraph II, 
below (Category 2 Bank); 

2. requesting a Non-Target Letter on the terms set out in Paragraph III, below 
(Category 3 Bank); or 

3. requesting a Non-Target Letter on the terms set out in Paragraph IV, below 
(Category 4 Bank). 

This Program does not apply to individuals and shall not be available to any Swiss 
Bank as to which the Tax Division has authorized a formal criminal investigation 
concerning its operations (Category 1 Bank) as of the date of the announcement of 
this Program. All Category 1 Banks either have already been notified that the Tax 
Division has authorized a formal criminal investigation concerning its operations, or 
will be so notified through its counsel by certified mail issued in conjunction with 
the announcement of this Program. 

B. Definitions 

1 . “Department” means the United States Department of Justice. 

2. “Tax Division” means the Tax Division of the United States Department of 
Justice. 

3. “FATCA Agreement” means the Agreement between the United States of 
America and Switzerland for Cooperation to Facilitate the Implementation of 
FATCA signed on February 14, 2013.' 

4. “Swiss Bank” has the same meaning as the term “Swiss Financial Institution” in 
the FATCA Agreement, except that it shall exclude any “Investment Entity” or 
“Specified Insurance Company” that does not independently meet the definition 
of “Custodial Institution” or “Depository Institution.” 

5. “FFI Agreement” has the same meaning as in the FATCA Agreement. 

6. “Applicable Period” shall mean the period between August 1, 2008, and either 
(a) the later of December 3 1 , 20 1 4, or the effective date of an FFI Agreement, 


' References to the FATCA Agreement are for definitional purposes only and apply 
for the purpose of this Program without regard to any subsequent amendments to the 
FATCA Agreement and regardless of whether or when the FATCA Agreement is 
ratified or becomes effective. 
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or (b) the date of the Non-Prosecution Agreement or Non-Target Letter, if that 
date is earlier than December 31, 2014, inclusive. 

7. “U.S. person” has the same meaning as in the FATCA Agreement. 

8. “Entity” has the same meaning as in the FATCA Agreement. 

9. “U.S. Related Accounts” means accounts which exceeded $50,000 in value at 
any time during the Applicable Period, as measured by the account balance on 
the last day of each month during the Applicable Period, and as to which indicia 
exist that a U.S. Person or Entity has or had a financial or beneficial interest in, 
ownership of, or signature authority (whether direct or indirect) or other 
authority (including authority to withdraw funds; to make investment decisions; 
to receive account statements, trade confirmations, or other account 
information; or to receive advice or solicitations) over the account, as 
determined by applying the due diligence procedures applicable to “Lower 
Value Accounts” in the FATCA Agreement, Annex I, Part II, for accounts with 
$250,000 or less in value at all times during the Applicable Period, and by 
applying the due diligence procedures applicable to “Fiigh-Value Accounts” in 
the FATCA Agreement, Annex I, Part 11, for accounts with more than $250,000 
in value at any time during the Applicable Period, notwithstanding the amounts 
and dates set out in the FATCA Agreement, Annex I, Part II. 

10. “Independent Examiner” means a qualified independent attorney or accountant; 
the Tax Division reserves the right to object to a particular attorney or 
accountant, but will not unreasonably withhold approval. 

1 1 . “Non-Target Letter” means a letter from the Tax Division stating that, as of the 
date of the letter and based upon information then known to the Tax Division, 
the Swiss Bank to which the letter is addressed is not the target of a criminal 
investigation authorized by the Tax Division for violations of any tax-related 
offenses under Titles 18 or 26, United States Code, or for any unreported 
monetary transactions under §§ 5314 or 5322, Title 31, United States Code, in 
connection with undeclared U.S. Related Accounts held by the Swiss Bank 
during the Applicable Period. 

11. Swiss Banks Requesting A Non-Prosecution Agreement (Category 2 Banks) 

A. Any Swiss Bank 

1. as to which the Tax Division has not authorized a formal criminal investigation 
concerning its operations as of August 29, 2013 (i.e., that is not a Category 1 
Bank); 

2. that is not a Category 4 Bank; and 

3. that has reason to believe it may have committed tax-related offenses under 
Titles 18 or 26, United States Code, or monetary transactions offenses under §§ 
5314 or 5322, Title 31, United States Code, in connection with undeclared U.S. 
Related Accounts held by the Swiss Bank during the Applicable Period, 

may request a Non-Prosecution Agreement (“NPA”) on the terms set out in 

Paragraphs II.B through K, below. 
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B. Each Swiss Bank requesting an NBA must provide a letter to the Tax Division, 
expressing its intent, no later than December 31, 2013. The letter must: 

1 . include a plan for complying with the requirements set out herein, within a 
reasonable time, but not to exceed 120 days from the date of the letter of intent; 

2. provide the identity and qualifications of the Independent Examiner; 

3. state that the Swiss Bank will maintain all records required for compliance with 
the terms of an NBA as set out in this Brogram, including all records that may 
be sought by treaty requests; and 

4. state that the Swiss Bank agrees that with respect to any applicable statute of 
limitations that has not expired as of the date of the announcement of this 
Brogram, the Bank waives any potential defense based on the statute of 
limitations for the period from the date of the announcement of this Brogram to 
the issuance of an NBA or a DBA. 

If such Bank is not able to comply with the requirements set out in this Brogram 
within 1 20 days from the date of the letter of intent, the Tax Division will grant a 
one-time extension of 60 days upon a showing of good cause. 

C. If the Tax Division concludes that a Swiss Bank has met all obligations set forth in 
the NBA, the Department will not prosecute the Swiss Bank for any tax-related 
offenses under Titles 1 8 or 26, United States Code, or for any unreported monetary 
transactions under §§5314 or 5322, Title 31, United States Code, in connection with 
undeclared U.S. Related Accounts held by the Swiss Bank during the Applicable 
Beriod. 

D. Each Swiss Bank requesting an NBA must fully cooperate in the disclosure of the 
following evidence and information. 

1 . Brior to the execution of an NBA, the Swiss Bank must provide information 
including: 

a. how the cross-border business for U.S. Related Accounts was structured, 
operated, and supervised (including internal reporting and other 
communications with and among management); 

b. the name and function of the individuals who structured, operated, or 
supervised the cross-border business for U.S. Related Accounts during the 
Applicable Beriod; 

c. how the Swiss Bank attracted and serviced account holders; 

d. an in-person presentation and documentation, properly translated, 
supporting the disclosure of the above information, as well as cooperation 
and assistance with further explanation of information and materials so 
presented, upon request, or production of additional explanatory materials 
as needed; and 

e. the total number of U.S. Related Accounts and the maximum dollar value, 
in the aggregate, of the U.S. Related Accounts that: 
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i. existed on August 1, 2008; 

ii. were opened between August 1, 2008, and February 28, 2009; and 

iii. were opened after February 28, 2009. 

2. Upon execution of an NPA, for all U.S. Related Accounts that were closed 
during the Applicable Period, the Swiss Bank must provide information 
including: 

a. the total number of accounts; and 

b. as to each account: 

i. the maximum value, in dollars, of each account, during the Applicable 
Period; 

ii. the number of U.S. persons or entities affiliated or potentially affiliated 
with each account, and further noting the nature of the relationship to 
the account of each such U.S. person or entity or potential U.S. person 
or entity (e.g., a financial interest, beneficial interest, ownership, or 
signature authority, whether directly or indirectly, or other authority); 

iii. whether it was held in the name of an individual or an entity; 

iv. whether it held U.S. securities at any time during the Applicable 
Period; 

V. the name and function of any relationship manager, client advisor, asset 
manager, financial advisor, trustee, fiduciary, nominee, attorney, 
accountant, or other individual or entity functioning in a similar 
capacity known by the Bank to be affiliated with said account at any 
time during the Applicable Period; and 

vi. information concerning the transfer of funds into and out of the account 
during the Applicable Period on a monthly basis, including (a) whether 
funds were deposited or withdrawn in cash; (b) whether funds were 
transferred through an intermediary (including but not limited to an 
asset manager, financial advisor, trustee, fiduciary, nominee, attorney, 
accountant, or other third party functioning in a similar capacity) and 
the name and function of any such intermediary; (c) identification of 
any financial institution and domicile of any financial institution that 
transferred funds into or received funds from the account; and (d) any 
country to or from which funds were transferred. 

3. Prior to the execution of an NPA, the Swiss Bank w'iil, at its expense, have the 
information described in Paragraph II.D.2, above, verified by an Independent 
Examiner. The verification will include a statement that the Independent 
Examiner has confirmed that the due diligence standards set out in Paragraph 
LB. 9, above, were applied in collecting the information described in Paragraph 
II.D,2, above. 
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4. As a condition of any NPA, the Swiss Bank will provide all necessary 
information for the United States to draft treaty requests to seek account 
information; such cooperation will include but not be limited to the 
development of appropriate search criteria. 

5. As a condition of any NPA, the Swiss Bank will collect and maintain all records 
that are potentially responsive to such treaty requests to facilitate prompt 
responses. 

E. Retention of records 

The terms of an NPA will include that the Swiss Bank agrees to retain all records 
relating to its U.S, cross-border business, including records relating to all U.S. 
Related Accounts closed during the Applicable Period, for a period of 10 years from 
the termination date of the NPA. 

F. Assistance in Related Matters 

The terms of an NPA will include that the Swiss Bank, upon request, will provide: 

1 . testimony of a competent witness or information as needed to enable the United 
States to use the information and evidence obtained pursuant to a provision of 
this Program or separate treaty request in any criminal or other proceeding; and 

2. assistance in identification and translation of significant documents at the 
expense of the Swiss Bank. 

G. Closure of Accounts of Recalcitrant Account Holders 

The terms of an NPA will provide that the Swiss Bank agrees to close any and all 
accounts of recalcitrant account holders, as defined in Section 1471(d)(6) of the U.S. 
Internal Revenue Code. The terms of the NPA will require that the Swiss Bank 
implement procedures to prevent its employees from assisting recalcitrant account 
holders to engage in acts of further concealment in connection with closing any 
account or transferring any funds. The terms of the NPA will also provide that the 
Swiss Bank agrees not to open any U.S. Related Accounts (as defined in Paragraph 
LB. 9, above, but without regard to the dollar limit or the reference to the Applicable 
Period) except on conditions that ensure that the account will be declared to the 
United States and will be subject to disclosure by the Swiss Bank. 

H. Payment 

Upon execution of an NPA, the Swiss Bank will agree to pay as a penalty: 

1 . for U.S. Related Accounts that existed on August 1 , 2008, an amount equal to 
20% of the maximum aggregate dollar value of all such accounts during the 
Applicable Period; 

2. for U.S. Related Accounts that were opened between August 1, 2008, and 
February 28, 2009, an amount equal to 30% of the maximum aggregate dollar 
value of all such accounts; and 
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3. for U.S. Related Accounts that were opened after February 28, 2009, an amount 
equal to 50% of the maximum aggregate value of all such accounts. 

The determination of the maximum dollar value of the aggregated U.S. Related 
Accounts may be reduced by the dollar value of each account as to which the Swiss 
Bank demonstrates, to the satisfaction of the Tax Division, was not an undeclared 
account, was disclosed by the Swiss Bank to the U.S. Internal Revenue Service, or 
was disclosed to the U.S. Internal Revenue Service through an announced Offshore 
Voluntary Disclosure Program or Initiative following notification by the Swiss Bank 
of such a program or initiative and prior to the execution of the NPA. 

I. This Program sets out the framework for the proposed NPAs. Each NPA may take 
into account factors specific to the particular Swiss Bank. 

J. If the Department determines, in its sole discretion, that any information or evidence 
provided by the Swiss Bank is materially false, incomplete, or misleading, it may 
decline to enter into an NPA; or if after entering into an NPA, the Department, in its 
sole discretion, determines that the Swiss Bank has provided materially false, 
incomplete, or misleading information or evidence, or has otherwise materially 
violated the terms of the NPA, the United States may pursue any and all legal 
remedies available to it, including investigating and instituting criminal charges 
against the Swiss Bank, without regard to any other provision of the NPA or this 
Program. For purposes of this provision, by executing the NPA, the Swiss Bank will 
agree that any prosecutions under statutes included in Paragraph II.C, above, that are 
not time-barred by the applicable statute of limitations on the date of the 
announcement of the Program may be commenced against the Swiss Bank, and the 
Swiss Bank will agree to waive any defenses premised upon the expiration of the 
statute of limitations, as well as any constitutional, statutory, or other claim 
concerning pre-indictment delay, and will agree that such waiver is knowing, 
voluntary, and in express reliance upon the advice of the Swiss Bank’s counsel. 

K. If the Tax Division determines, upon review of the information provided by a Swiss 
Bank under Paragraph II. D, above, or other information available to the Tax 
Division, that the Swiss Bank’s conduct demonstrates extraordinary culpability, the 
Tax Division reserves the right to require that the Swiss Bank enter a Deferred 
Prosecution Agreement (“DPA”) instead of an NPA. 

III. Swiss Banks Requesting A Non-Target Letter As A Category 3 Bank 

A. Any Swiss Bank 

1. as to which the Tax Division has not authorized a formal criminal investigation 
concerning its operations as of the date of this Program (i.e., that is not a 
Category 1 Bank); 

2. that is not a Category 4 Bank; and 

3. that has not committed any tax-related offenses under Titles 1 8 or 26, United 
States Code, or monetary transactions offenses under §§ 5314 or 5322, Title 31, 
United States Code, in connection with undeclared U.S. Related Accounts held 
by the Swiss Bank during the Applicable Period (i.e., that is not a Category 2 
Bank), 



739 


may request a Non-Target Letter on the terms set out in Paragraphs III.B through H, 
below. 

B. Each Swiss Bank requesting a Non-Target Letter as a Category 3 Bank must provide 
a letter to the Tax Division, expressing its intent no earlier than July 1, 2014 and no 
later than October 31, 2014. The letter must: 

1 . include a plan for complying with the requirements set out herein, within a 
reasonable time, but not to exceed 120 days from the date of the letter of intent; 

2. provide the identity and qualifications of the Independent Examiner; 

3. state that the Swiss Bank will maintain all records required for compliance with 
the terms set out below; and 

4. state that the Swiss Bank agrees that with respect to any applicable statute of 
limitations that has not expired as of the date of the announcement of this 
Program, the Bank waives any potential defense based on the statute of 
limitations for the period from the date of the armouncement of this Program to 
the issuance of a Non-Target Letter. 

C. If a Swiss Bank, after having undertaken an investigation in a timely and good faith 
manner, belatedly determines, based on the discovery of information that in good 
faith could not have been discovered previously, that it should instead have 
requested an NPA as a Category 2 Bank, the Tax Division may consider whether to 
enter into discussions with the Swiss Bank as if the Swiss Bank had timely requested 
an NPA under the terms of Paragraph II, above. A request for relief under this 
provision must be made before October 31, 2014. Relief will be granted at the sole 
discretion of the Tax Division, and only under extraordinary circumstances. Under 
no circumstances will such relief be considered if the Tax Division has authorized a 
formal criminal investigation concerning the operations of the Swiss Bank, or has 
received information concerning wrongful conduct by the Swiss Bank. 

D. A Swiss Bank requesting a Non-Target Letter under Paragraph III.B, above, must, at 
its expense, engage an Independent Examiner to conduct an independent internal 
investigation. 

E. At the conclusion of the independent internal investigation, the Swiss Bank and the 
Independent Examiner must: 

1. verify the percent of the Swiss Bank’s account holdings and assets under 
management that are U.S. Related Accounts; 

2. verify that the Swiss Bank has an effective compliance program, accompanied 
by a description of the compliance program; and 

3. provide the Tax Division with a report of the Independent Examiner’s internal 
investigation, prepared in English, that includes: (i) a list of the witnesses, 
including titles, interviewed by the Independent Examiner and a summary of the 
information provided by each witness; (ii) identification of the files reviewed by 
the Independent Examiner; (iii) the factual findings of the Independent 
Examiner; and (iv) the conclusions reached by the Independent Examiner. 



740 


F. A Swiss Bank requesting a Non-Target Letter under Paragraph III.B, above, must 

agree: 

1. to maintain all notes, drafts, correspondence, reports, and other documents or 
records created or prepared in any manner by the Independent Examiner, or 
reviewed by or provided to the Independent Examiner, for a period of ten years 
from the date of the Non-Target Letter; 

2. to close any and all accounts of recalcitrant account holders, as defined in 
Section 1471(d)(6) of the U.S. Internal Revenue Code, and to implement 
procedures to prevent its employees from assisting recalcitrant account holders 
to engage in acts of further concealment in connection with closing any account 
or transferring any funds; 

3. not to open any U.S. Related Accounts (as defined in Paragraph LB.9, above, 
but without regard to the dollar limit or the reference to the Applicable Period) 
except on conditions that will ensure that the account will be declared to the 
United States and will be subject to disclosure by the Swiss Bank; and 

4. that, if the Department, in its sole discretion, determines that the Swiss Bank 
has provided materially false, incomplete, or misleading information or 
evidence to the United States, or has otherwise materially violated the terms of 
any agreement with the United States, the United States may pursue any and all 
legal remedies available to it, including investigating and instituting criminal 
charges against the Swiss Bank, without regard to any other provision of the 
Non-Target Letter or this Program. For purposes of this provision, the Swiss 
Bank will agree that any prosecutions that are not time-barred by the applicable 
statute of limitations on the date of the announcement of the Program may be 
commenced against the Swiss Bank, and the Swiss Bank will agree to waive 
any defenses premised upon the expiration of the statute of limitations, as well 
as any constitutional, statutory, or other claim concerning pre-indictment delay, 
and will agree that such waiver is knowing, voluntary, and in express reliance 
upon the advice of the Swiss Bank’s counsel, 

G. Following the submission of the report of an Independent Examiner’s internal 

investigation on the terms set out in Paragraph III.E.3, above: 

1, The Tax Division may either (a) inform the Swiss Bank that the Swiss Bank is 
eligible for a Non-Target Letter as a Category 3 Bank or (b) seek additional 
information from the Swiss Bank prior to making its determination. The Tax 
Division may decline to provide a Non-Target Letter if the requested 
information is not provided. 

2. The Tax Division will endeavor to provide the determination or the request for 
information set out in Paragraph III.G.l, above, within a period of 270 days 
from receipt of the report of the Independent Examiner’s internal investigation. 
Should the Tax Division seek additional information, the Tax Division will 
endeavor to provide a determination within 90 days of the receipt of all such 
additional information. If the Tax Division is unable to act within these time 
periods, the Tax Division will provide notice to the Swiss Bank of its 
expectation as to the additional time that will be needed to complete its review. 
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H. The Tax Division may decline to provide a Non-Target Letter to any Swiss Bank if it 
determines that the Swiss Bank has failed to meet the standard set out in Paragraph 
III.A.3, above, or that any information or evidence provided by the Swiss Bank is 
materially false, incomplete, or misleading, or it has information that contradicts the 
verification or report of the Independent Examiner under Paragraph III.E, above, or 
that otherwise demonstrates criminal culpability by the Swiss Bank. 

rV. Swiss Banks Requesting A Non-Target Letter As A Category 4 Bank 

A. Any Swiss Bank 

1 . as to which the Tax Division has not authorized a formal criminal investigation 
concerning its operations as of the date of this Program (i.e., that is not a 
Category 1 Bank); and 

2. that is a “Deemed Compliant Financial Institution” as a “Financial Institution 
with Local Client Base” under the FATCA Agreement, Annex II Paragraph 

II. A. 1 , as if the FATCA Agreement were in force during the Applicable Period 
(except that the Swiss Bank must meet the terms of Annex II, Paragraph 
II.A.I.e on December 3 1 , 2009, and the date of the announcement of this 
Program), 

may request a Non-Target Letter on the terms set out in Paragraphs IV.B through E, 
below. 

B. A Swiss Bank requesting a Non-Target Letter as a Category 4 Bank must provide a 
letter to the Tax Division, expressing its intent no earlier than July 1, 2014 and no 
later than October 3 1 , 20 1 4. The letter must: 

1 . include a plan for complying with the requirements set out herein, within a 
reasonable time, but not to exceed 120 days from the date of the letter of intent; 

2. provide the identity and qualifications of the Independent Examiner; 

3. state that the Swiss Bank will maintain all records required for compliance with 
the terms set out below; and 

4. state that the Swiss Bank agrees that with respect to any applicable statute of 
limitations that has not expired as of the date of the announcement of this 
Program, the Bank waives any potential defense based on the statute of 
limitations for the period from the date of the announcement of this Program to 
the issuance of a Non-Target Letter. 

C. To obtain a Non-Target Letter as a Category 4 Bank, a Swiss Bank must: 

1 . provide verification executed by the Swiss Bank and an Independent Examiner 
that it has satisfied the requirements of Paragraph IV. A, above; 

2. agree to maintain records sufficient to establish the basis for verification of its 
status as a Category 4 Bank for a period of ten years from the date of the Non- 
Target Letter; and 
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3, agree that, if the Department, in its sole discretion, determines that the Swiss 
Bank has provided materially false, incomplete, or misleading information or 
evidence to the United States, or has otherwise materially violated the terms of 
any agreement with the United States, the United States may pursue any and all 
legal remedies available to it, including investigating and instituting criminal 
charges against the Swiss Bank, without regard to any other provision of the 
Non-Target Letter or this Program. For purposes of this provision, the Swiss 
Bank will agree that any prosecutions that are not time-barred by the applicable 
statute of limitations on the date of the announcement of the Program may be 
commenced against the Swiss Bank, and the Swiss Bank will agree to waive 
any defenses premised upon the expiration of the statute of limitations, as well 
as any constitutional, statutory, or other claim concerning pre-indictment delay, 
and will agree that such waiver is knowing, voluntary, and in express reliance 
upon the advice of the Swiss Bank’s counsel. 

D. Upon acceptance of verification of a Swiss Bank’s status as a Category 4 Bank by 
the Tax Division, and the agreement by the Swiss Bank to the terms set out in 
Paragraph IV. C, above, the Tax Division will provide the Swiss Bank with a Non- 
Target Letter. 

E. The Tax Division may decline to provide a Non-Target Letter if it determines that 
any information or evidence provided by the Swiss Bank is materially false, 
incomplete, or misleading, or if it has evidence that contradicts the verification of the 
Independent Examiner under Paragraph IV.C, above, or otherwise demonstrates 
criminal culpability by the Swiss Bank. 

V. Other Provisions 

A. The Tax Division will not authorize formal criminal investigation of any additional 
Swiss Banks in connection with undeclared U.S. Related Accounts held by the Swiss 
Bank during the Applicable Period before January 1, 2014. 

B. The personal data provided by the Swiss Banks under this Program will be used and 
disclosed only for purposes of law enforcement (which may include regulatory 
action) in the United States or as otherwise permitted by U.S. law. 

C. This Program is conditioned on the intention of Switzerland, as stated in the Joint 
Statement between the U.S. Department of Justice and the Swiss Federal Department 
of Finance dated August 29, 2013, to encourage Swiss Banks to consider 
participation in the Program. Should Switzerland fail to provide or act to withdraw 
such encouragement, or should legal barriers prevent effective participation by the 
Swiss Banks on the terms set out in this Program, this Program may be terminated 
by the Department. 


Announced on August 29, 2013. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 09-60033-CR-COHN 

UNITED STATES OF AMERICA 
vs. 

UBS AG 

Defendant. 

/ 

DEFERRED PROSECUTION AGREEMENT 

The United States Department of Justice Tax Division and the United Stales Attorney’.s Office 
for the Southern District of Florida (the “Government”) and the defendatit UBS AG (“UBS”), by its 
Group General Counsel and undersigned attorneys, pursuant to the authority granted to tliem by its 
Board of Directors in the form of a Board Resolution, attached hereto as Exhibit A, hereby enter into this 
Deferred Prosecution Agreement (the “Agreement”). 

The Criminal Information 

1 . UBS will waive indictment and consent to the filing of a one-count Information (the 

“Information”) in the United States District Court for the Southern Di.strict of Florida (the “Court") 
charging UBS with participating in a conspiracy to defraud the United States and its agency the Internal 
Revenue Service (“IRS”) in violation of 18 U.S.C. § 371. A copy of the Information is attached hereto 
as Exhibit B. 
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Acceptance of Responsibility for Violation of Law 

2. UBS acknowledges and accepts that, as set forth in the Statement of Facts, attached 
hereto as Exhibit C: 

Beginning in 2000 and continuing until 2007, UBS, through certain private bankers and 
managers in the United States cross-border business, participated in a scheme to defraud 
the United States and its agency, the IRS, by actively assisting or otherwise facilitating a 
number of United States individual taxpayers in establishing accounts at UBS in a 
manner designed to conceal the United States taxpayers’ ownership or beneficial interest 
in these accounts. In this regard, these private bankers and manager,? facilitated the 
creation of accounts in the names of offshore companies, allowing United States 
taxpayers to evade reporting requirements and to trade in securities as well as other 
financial transactions (including making loans for the benefit of, or other asset transfers 
directed by, the United States taxpayers, and using credit or debit cards linked to the 
offshore company accounts). 

In connection with the establishment of these offshore company accounts, UBS private 
bankers and managers accepted and included in UBS’s account records IRS Forms W- 
8BEN (or UBS’s substitute forms) provided by the directors of the offshore companies 
which represented under penalty of perjury that these companies were the beneficial 
owners, for United States federal income tax purposes, of the assets in the UBS accounts. 
In certain cases, the IRS Forms W-8BEN (or UBS’s substitute forms) were false or 
misleading in that the United States taxpayer who owned the offshore company actually 
directed and controlled the management and disposition of the assets in the company 
accounts and/or otherwi.se functioned as the beneficial owner of the assets in disregard of 
the formalities of the purported corporate ownership. 

Additionally, these private bankers and managers would actively assist or otlierwise 
facilitate certain undeclared United Stales taxpayers, who these private bankers and 
managers knew or should have known were evading United States taxes, by meeting with 
these clients in the United States and communicating with them via United States 
jurisdictional means on a regular and recurring basis with respect to their UBS undeclared 
accounts. This enabled the United States clients to conceal from the IRS the active 
trading of securities held in these accounts and/or the making of payments and/or asset 
transfers to or from these accounts. Certain UBS executives and managers who knew of 
the conduct described in this paragraph continued to operate and expand the United States 
cross-border business because of its profitability. It was not until August 2007 that 
executives and managers made a decision to wind down the United States cross-border 
business. Executives and managers delayed this decision due to concerns that it would be 
costly, that it was not likely a third party buyer of the business could he found, and it 
could damage UBS’s business reputation. 


- 2 - 
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3. Pursuant to this Agreement, UBS agrees that it shall pay to the United States a total of 
$780,000,000 (the “Settlement Amounf'), which includes (i) $380,000,000 in disgorgement of the 
profits from maintaining the United Slates cross-border business from 2001 through 2008, of which 
$200,000,000 will be separately paid to the United States Securities and Exchange Commission (the 
“SEC”) pursuant to a payment schedule set forth in the Consent Order and Final Judgment, and (ii) 
$400,000,000 for: federal backup withholding lax required to be withheld by UBS with respect to the 
Disclosed Accounts for calendar years 2001 through 2008; interest and penalties; and restitution for 
unpaid taxes, together with interest thereon, for undeclared United States taxpayers who were actively 
assisted or facilitated by UBS private bankers who met with these clients in the United States and 
communicated with them via United States jurisdictional means on a regular and recumng basis as 
described in paragraph 4 of the Statement of Facts (as agreed to more fully in a separate letter between 
the IRS and UBS). In recognition of the current international financial crisis and after consultation with 
the Federal Reserve Bank of New York, the Government will forgo additional penalties. In addition to 
the $200,000,000 to be paid to the SEC pursuant to the Consent Order and Final Judgment as noted 
above, the balance of the Settlement Amount shall be paid to DOJ/IRS in installments as follows: 
within 30 days of the Court’s approval of this Agreement (the “Approval Date”), $115,000,000; six 
months after the Approval Date, $40,000,000; at the one-year anniversary of the Approval Date, 
$180,000,000; and at the one and one-half year anniversary of the Approval Date, $245,000,000. UBS 
shall have tire option to accelerate all payments due under this Agreement. Further UBS has the option, 
as needed, at any time before the one and one-half year anniversary of the Approval Date, of extending 
the final payment by up to the four-year anniversary of the Approval Date by providing WTitten notice to 
the Government. 


- 3 - 
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4. UBS agrees that no portion of the ajiiouiits that UBS has agreed to pay to the United 
States under the terms of this Agreement is deductible on any United States federal, state, or local tax 
return. 

Permanent Restrictions On and Elevated Standards for 
UBS’s United States Cross-Border Business 

5. The Government recognizes that UBS has previously announced that it will exit the 
United States cross-border business and in the future will only provide banking or securities services to 
United States resident private clients (including offshore trusts, foundations, and non-operating 
companies with one or more United States individuals as a beneficial owner) through subsidiaries or 
affiliates registered to do business in the United Slates with the United States Securities and Exchange 
Commission (“SEC”) and which require United States private clients to supply a fully executed IRS 
Form W-9, “Request for Taxpayer Identification Number and Certification” (the “Exit Program”), Upon 
acceptance of this Agreement by the Court, UBS shall undertake to implement the Exit Program in an 
orderly and expeditious manner consistent with the client communication attached hereto as Exhibit D, 
The Exit Program shall be overseen by the Risk Committee of the Board of Directors of UBS (the “Risk 
Committee”), which has delegated responsibility for administering and monitoring the Exit Program to 
the Exit Decision Committee, which in turn .shall provide periodic reports to the Risk Committee on the 
progress of the Exit Program. In addition, during the term of this Agreement, UBS will provide to the 
Government periodic reports on the progress of the Exit Program, subject to applicable Swiss laws. The 
first report shall be due on or before the sixth month anniversary of the Approval Date, and subsequent 
reports shall be due on a quarterly basis during the term of this Agreement. The Exit Decision 
Committee shall take steps to see that adequate records are maintained to permit the progress and 
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implementation of the Exit Program to be subjected to agreed upon procedures testing as set forth in 
paragraphs 2 1 -22 below. 

6. In addition to implementing the Exit Program, UBS agrees to implement and maintain an 
effective program of internal controls with respect to compliance with UBS’s obligations under the 
Qualified Intermediary (“Ql”) Agreement and related rules or regulations (the “QI Compliance 
Program”). The QI Compliance Program shall include, but not necessarily be limited to, the following 
measures; 

(a) . The appointment ofpersoraiei with direct authority for oversight ofUBS’s 

performance under the Ql Agreement. In this regard, UBS has established the position of Group Head 
U.S. Withholding and QI Compliance, which position has direct reporting re.sponsibility to the head of 
Group Tax and the Risk Committee. In addition, UBS has established the position of Wealth 
Management and Swi.ss Bank Unit’s Ql Tax Coordinator, which position has primary day-to-day 
responsibility over Wealth Management’s performance under the QI Agreement and wliich position has 
reporting responsibility to the Chief Compliance Officer in Switzerland; 

(b) . The development and implementation of enhanced written policies and 

procedures to promote compliance under the QI Agreement; 

(c) . The development and implementation of enhanced controls to identify, prevent, 

detect and correct any material failures in UBS’s performance under the QI Agreement (including 
auditing and testing procedures); 

(d) . The development and implementation of periodic training of relevant personnel 
with respect to compliance with the Ql Agreement and UBS’s Ql Agreement-related internal policies 
and procedures; and 
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(e). The development and implementation of policies and procedures for receiving and 
investigating allegations of material failures of QI Agreement-related internal controls. 

7. The obligations set forth in paragraph 6 above shall apply only, so long as UBS continues 
to serve as a Qualified Intermediary, and this Agreement does not modify or amend the QI Agreement 
between UBS and the IRS and does not affect any of the IRS’s or UBS’s rights or remedies under the QI 
Agreement between them. 

8. In addition to the QI Agreement-related compliance measures described above, UBS will 
implement a revised governance structure for the legal and compliance functions. Within this new 
tfamework, the Group General Counsel w'ill have functional management responsibility and joint line 
management authority over the legal and compliance functions that advise the different business 
divisions, including the wealth management division. The Group General Counsel will also have 
authority to identify issues of Group level importance, and will have final authority with respect to 
compensation and promotion matters for divisional level legal and compliance personnel. 

Disclosure of Client Data 

9. Pursuant to and consistent with an order issued by the Swiss Financial Market 
vSupervisory Authority (“FINMA”), UBS shall provide or cause to be provided to the Government the 
identities and account infonnation of certain United States clients (the “Disclosed Accounts”) as set 
forth in a letter between UBS and the Govenrment, dated February 1 6, 2009 (the “Account Disclosure 
Letter”), attached hereto as Exhibit .E and filed separately under seal, upon the entry of an order by the 
Court accepting this Agreement. This Agreement shall not be effective or enforceable against the 
Government unless the disclosure obligations set forth in this paragraph and the Account Disclosure 
Letter are fully satisfied. 


- 6 - 
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Cooperation 

1 0. The Govemrnenl acknowledges that UBS has provided substantial and important 
assistance to the Govermnent in connection with the investigation of UBS’s United Slates cross-border 
business. Among other things, UBS undertook substantial efforts to provide information to assist United 
Stales investigators while complying with established Swiss legal restrictions governing information 
exchange. UBS also facilitated cooperative efforts between the United States and Swiss governments 
regarding the Government’s investigation. UBS acknowledges and undenstands that the cooperation it 
has provided to date with the criminal investigation by the Government, and its pledge of continuing 
cooperation, are important and material factors underlying the Government’s decision to enter into this 
Agreement. The Government acknowledges and understands that UBS is subject to certain Swiss laws, 
which may impact its ability to provide documents and information in coruiection with its cooperation 
obligations under this Agreement and that FINM,^ and other competent Swiss Authorities provide 
authoritative guidance in this regard. Therefore, consistent with the disclosure obligations set forth in 
paragraph 9 of this Agreement and Swiss law, UBS agrees to cooperate fully with the Government 
regarding any matter related to the Government’s criminal investigation of UBS’s United States cross- 
border business, including in comiection with any criminal investigation or prosecution based on 
information disclosed pursuant to paragraph 9 above and as set forth in the Account Disclosure Letter. 

! 1 . UBS agrees that its continuing cooperation with the Government’s investigation as set 
forth in paragraph 1 0 above shall encompass the obligations as set forth in the Account Disclosure Letter 
and shall further include, but not be limited to, the following: 

(a). Completely and truthfully disclosing all information in its possession to the 
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Government about which the Government may inquire in connection with its investigation of UBS’s 
United States cross-border business; 

(b) . Assembling, organizing, and providing, in a responsive and prompt fashion, and, 

upon request, expedited fashion, all documents, records, information, and other evidence in UBS’s 
possession, custody, or control as may be requested by the Government related to its United Stales cross- 
border business and the Disclosed Accounts; 

(c) . Providing, at its own expense, fair and accurate translations of any foreign 

language documents produced by UBS to the Govermnem pursuant to paragraph 9 of this Agreement as 
may be requested by the Government, and; 

(d) . Providing testimony or information, including testimony and information 

necessary to identify or establish the original location, authenticity, or other basis for admission into 
evidence of documents or physical evidence in any criminal or other proceeding as requested by the 
Government, including information and testimony concerning the Government’s investigation, including 
but not limited to the conduct set forth in the Statement of Facts. 

Nothing in this Agreement, however, shall require UBS to waive any of the protections of the attorney- 
client privilege, attorney work -product doctrine or any other applicable privilege. 

1 2. UBS agrees that its obligations to cooperate under the terms set forth in this Agreement 
(and further delineated in the Account Disclosure Letter and subject to the limitations set forth in 
paragraph 13 of this Agreement) will continue even after the dismissal of the Information, and UBS will 
continue to fulfill the cooperation obligations .set forth in this Agreement and the Account Disclosure 
Letter in connection with any investigation, criminal prosecution, or civil proceeding brought by the 
Government arising out of the conduct set forth in the Information and the Statement of Facts and 
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relaling in any way to the Government’s investigation of UBS’s United States cross-border business. 

13, On July 1 , 2008, the United States District Court for the Southern District of Florida 
granted the IRS authority to issue and serve upon UBS a “John Doe” summons seeking records for 
United States persons who maintained accounts with UBS in Switzerland, which records are located in 
Switzerland. The United States will be seeking enforcement of this summons, but shall not deem UBS’s 
interposing of any defenses, objections, arguments or the filing of any motions in a proceeding to enforce 
this summons, and./or its exhausting of all available appellate remedies relative to the enforcement of this 
summons to be a violation or breach of any provision ofthis Agreement. Nothing in this Agreement 
shall constitute an admission by the Government that Swiss law is a valid defense to compliance with 
the “John Doe” summons and nothing in this Agreement will prevent UBS from arguing that Swiss law 
is a bar to compliance with the “John Doe” summons. If UBS fails to comply with an enforcement order 
after all its appellate remedies have been fully and finally exhausted, the Government may, in its sole 
discretion, after consultation with the IRS and the Board of Governors of the Federal Re.serve System, 
deem this to be a materia! violation ofthis Agreement under paragraphs 16 and 18 below. In addition, 
nothing in this Agreement shall limit the rights, arguments, defenses, and/or objections of either the 
United States or UBS in any proceeding to enforce the “John Doe” summons referenced herein. 

Deferral of Prosecution 

14. In consideration of UBS’s entry into this Agreement and its commitment to: (a) accept 
and acknowledge responsibility for its conduct; (b) cooperate with the Government;. (c) make payments 
specified in this Agreement; (d) comply with United States federal criminal laws and any guidance, 
directive or order issued by the Board of Governors of the Federal Reserve System, which is UBS’s 
primary United States bank regulator; and (c) otherwise comply with all of tlie terms of this Agreement, 
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the Government shall recommend to the Court that prosecution of UBS on the Information be deferred 
for the period of the longer of eighteen (18) months from the date of the signing of this Agreement, the 
resolution of tlie “John Doe” Summons enforcement action, or the completion of UBS’s Exit Program, 
subject to the provisions of paragraph 18 below. UBS shall expressly waive indictment and all rights to 
a speedy trial pursuant to the Sixth Amendment to the United States Constitution, Title 1 8, United States 
Code, Section 3161, Federal Rule of Criminal Procedure 48(b), and any applicable Local Rules of the 
United States District Court for the Southern District of Florida for the period during which this 
Agreement is in effect. 

1 5. The Government agrees that if UBS is in compliance with all of its obligations under this 
Agreement, the Government shall: (i) within 30 days of the expiration of the 18 month period of deferral 
(including any extension thereof) hereunder, .seek dismissal with prejudice as to UBS of the Information 
filed against UBS pursuant to paragraphs 1 and 14 above, and (ii) during the term of this Agreement and 
thereafter, refrain from pursuing any additional charges against or investigation of UBS or any of its 
past, present, or future subsidiaries or affiliates arising out of, in connection with, or otherwise relating 
to the conduct of its United States cross-border business and its compliance with the QI Agreement, as 
admitted to or disclosed by UBS, In addition, so long as UBS is in compliance with all of its obligations 
under this Agreement, both during and at the expiration of the period of deferral (including any 
extensions thereof), the Government shall not (i) seek to interfere with, revoke, or limit any licenses, 
approvals or other authorizations to conduct broker-dealer, investment adviser, banking, investment 
banking or other activities in the United States of UBS, or (ii) issue a grand jury subpoena to seek to 
obtain the names of United States clients with accounts booked at UBS. This Agreement does not 
provide any protection against prosecution for any crimes except as set forth above and does not apply tc 
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any individual or entity other than UBS as set forth herein. UBS and the Government understand that 
the Agreement to defer prosecution of UBS must be approved by the Court, in accordance with 1 8 
U.S.C, § 3161(Ii)(2), Should the Court decline to approve the Agreement to defer pro,secution for any 
reason, both the Government and UBS are released from any obligation imposed upon tliem by this 
Agreement, and this Agreement shall be null and void. 

16. It is further understood that should the Government in its sole discretion determine that 
UBS has, after the date of the execution of this Agreement: (a) given false, incomplete, or misleading 
information; (b) violated any United States federal criminal law or failed to comply with any guidance, 
directive or order issued by the Board of Governors of the Federal Resert'e System (excluding any 
violations of federal criminal law relating to matters already under investigation or review by the 
Government or any other federal department, agency, or authority); or, (c) otherwise committed a 
materia! violation of this Agreement, UBS shall, in the Government’s sole discretion, thereafter be 
subject to prosecution for any federal criminal violations of which the Government has knowledge, 
including but not limited to a prosecution based on the Information of the conduct described therein. 

Any prosecution may be premised on any information provided by or on behalf of UBS to the 
Government at any time, Any prosecutions that are not time-barred by the applicable statute of 
limitations on the date of this Agreement may be commenced against UBS within the applicable period 
governing the statute of limitations. In addition, UBS agrees to toll, and exclude from any calculation of 
time, the running of the federal criminal statute of limitations for the duration of this Agreement. By this 
Agreement, UBS expressly intends to and hereby does waive its rights in the foregoing respects, 
including any right to make claims premised on the statute of limitations, as well as any constitutional, 
statutory, or other claim concerning pre-indictment delay. These waivers are knowing, voluntary, and in 
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express reliance on the advice of UBS’s counsel. 

17. It is further agreed that in the event that the Government, in its sole discretion, determines 
that UBS has committed a material violation of this Agreement, including UBS’s failure to meet its 
obligations under this .Agreement: (a) all statements set forth in the Statement of Facts, as well as any 
testimony given by UBS or by any employee of UBS before a grand jury, or otherwise, whether before oi 
after the date of this Agreement, or any leads from statements or testimony, shall be admissible in 
evidence in any and all criminal proceedings hereinafter brought by the Goventment against UBS, and; 
(b) UBS shall not assert any claim under the United States Constitution, Rule 11 (f) of the Federal Rules 
of Criminal Procedure, Rule 41 0 of the Federal Rules of Evidence, or any other federal rule, that 
statements made by or on behalf of UBS before or after the date of this Agreement, or any leads derived 
therefrom, should be suppressed or otherwise excluded from evidence. It is !he intent of this Agreement 
to waive any and all rights in the foregoing respects. 

1 8. UBS agrees that, in the event that the Government detennines, in its sole discretion, 
during the period of deferral of prosecution described in paragraph 14 above (or any extension thereof) 
that UBS has committed a material violation of this Agreement, a one-year extension of the period of 
deferral of prosecution may be imposed in the sole discretion of the Government, and, in the event of 
continuing or additional violations, additional one-year extensions as appropriate; provided, however, 
that in no event shall the total term of the deferral of prosecution period of this Agreement exceed four 
(4) years, 

1 9. UBS agrees that it shall not, tlirough its attorneys, agents or employees, make any 
statement, in litigation or otherwise, contradicting the Statement of Facts or UBS’s representations set 
forth in this Agreement; provided, however, that the restrictions set forth in this paragraph are not 
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iniended to and shall not apply to any current or former UBS employee, or arty other individual or entity, 
in the course of any criminal, regulatory, or civil case, investigation, or other proceeding initiated by the 
Government or any other governmental agency or authority against an individual or entity, whether in 
the United States or any other jurisdiction, as long as the individual or entity is not authorized to speak 
on behalf of UBS. Any contradictory statement by UBS shall constitute a breach of this Agreement and 
UBS thereafter shall be subject to prosecution as specified in paragraph 16 above, or the deferral of 
prosecution period shall be extended pursuant to paragraph 1 8 above. The decision as to whether any 
contradictory statement will be imputed to UBS for the purpose of determining whether UBS has 
breached this Agreement shall be at the sole discretion of the Government. Upon the Government’s 
reaching a detennination that a contradictory statement has been made by UBS, the Government shall 
promptly notify UBS in writing of the comradictory statement, and UBS may avoid a breach of this 
Agreement by repudiating the statement both to the recipient of the statement and to the Government 
within 72 hours after receipt of notice by the Government. UBS consents to the public release by the 
Government, in its sole discretion, of any repudiation. 

20. The Government agrees that nothing in this Agreement shall in any way prevent UBS 
from taking good faith positions in litigation involving private parties, including asserting defenses and 
affirmative defenses. 

External Auditor 

21 . UBS agrees to retain, at its own expense, an independent accounting or other appropriate 
firm as described below (hereinafter the “Auditor”). The selection of the Auditor shall be subject to the 
consent of the Government. 

22. The Auditor will conduct procedures testing, as agreed upon by the Government and 
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UBS, and issue reports (ou the eighth month and sixteenth month anniversaries of the Approval Date) of 
UBS’s compliance with its obligations under this Agreement as to the progress of and compliance with 
respect to the Exit Program described in paragraph 5 above and the implementation of an effective 
program of internal controls with respect to compliance with the Q1 Agreement as set forth in paragraph 
6 above. The Auditor shall submit reports of its findings and any recommendations to the Government 
and the Audit Committee, The Government acknowledges that the audit process and any reports must 
comply with Swiss law. UBS agrees to adopt reasonable recommendations to further enhance QI 
-Agreement-related compliance that may be set forth in the Auditor's reports. 

The Government's Discretion 

23. UBS agrees that it is within the Government’s sole discretion to choose, in the event of a 
violation of this Agreement, the remedies contained in paragraph! 6, or instead choose to extend the 
period of deferral of prosecution pursuant to paragraph 1 8. UBS understands and agrees that the 
exercise of the Government’s discretion under this Agreement is not reviewable by any court. Should 
the Government determine that UBS has committed a material violation of this Agreement, the 
Government shall provide prompt vvTitten notice to UBS addressed to its Group General Counsel, 
Markus Dietheim, Esq., UBS AG, Bahnhofstrasse 45, CH-8098, Zurich, Switzerland, and to UBS’s 
counsel, John Savarese and Ralph Levene of Wachtell, Upton, Rosen & Katz, 51 West 52"*^ Street, New 
York, New York, 1001 9, or to any successor UBS may designate, of the alleged material violation and 
provide UBS with a tliree-week period from the date of receipt of notice in which to make a presentation 
to the Government, including upon request by UBS the Assistant Attorney General in charge of the Tax 
Division of the Department of Justice, to demonstrate that no material violation has occurred, or, to the 
extent applicable, that the material violation should not result in the exercise of those remedies or in an 
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extension of the deferral of prosecution period. The parties to this Agreement expressly understand and 
agree that the exercise of discretion by the Government under this paragraph is not subject to further 
review in any court or other tribunal outside of the United States Department of Justice. 

Limits on This Agreement 

24 . It is understood that this Agreement is binding on UBS and the Government, but 
specifically does not bind any other Federal agencies, any stale or local law enforcement authorities, any 
licensing authorities, or any regulatory authorities. However, if requested by UBS or its attorneys, the 
Government will bring to the attention of any agencies or authorities, this Agreement, the cooperation of 
UBS, and its compliance with its obligations under this Agreement, and any remedial steps .specified in 
or implemented pursuant to this Agreement. 

Public Filing and Miscellaneous Provisions 

25. UBS and the Government agree that, upon filing of the Information in accordance with 
paragraph 1 above, this Agreement (including the Statement of Facts and the other attachments hereto, 
with the exception of Exhibit E, filed under seal) shall be filed publicly in the proceedings in the United 
Slates District Court for the Southern District of Florida. 

26. This Agreement may be executed in counterparts, each of which shall constitute an 
original and all of which taken together shall constitute one and the same document. 
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27. This .Agreement sets forth all of the tenns of the Deferred Prosecution Agreement 
between UBS and the Goveminent. No modifications or additions to this Agreement, in whole 
or in part, shall be valid unless they are set forth in writing and signed by the Government, 
DBS’s attorneys, and a duly authorized representative of UBS. 



R, ALEXANDER ACOSTA, ESQ. 
United Stales Attorney 
Southern District of Florida 


UBS AG 
Defendant 

By: 

MARKUS DIETHELM, ESQ. 

Group General Counsel 

WACHTELL, LIPTON, ROSEN, & KATZ 

By: 

JOHN F, SAVARESE, ESQ. 

Counsel to UBS AG 

By: 

RALPH M. LEVENE, ESQ. 

Counsel to UBS AG 


JEFFREY A. NEIMAN, ESQ. 
Assistant United States Attorney 
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27. This Agreement sets forth all of the terms of the Deferred Prosecution Agreement 
between UBS and the Government. No modifications or additions to this Agreement, in whole 
or in part, shall be valid unless they are set forth in writing and signed by the Government, 
UBS’s attorneys, and a duly authorized representative of UBS. 

Re.spectfuny submitted, 


JOHN A. DICICCO, ESQ. 

Acting Assistant .Attorney General 
United States Department of Justice 
Tax Divi.sion 


UBS AG 
Defendant 


KEVIN M. DOWNING, ESQ. 
Senior Litigation Coun.sel 
MICHAEL P. BEN’ARY, ESQ^ 

friairfft^^y 



R. ALEXANDER ACOSTA, ESQ. 
United Stales Attorney 
Southern District of Florida 


i 


/I 




JBfPREY A. NEIMAN, ESQ. 
Assistant United States Attorney 


MARKUS DIETHELM, ESQ. 

Group Genera] Counsel 

WACHTELL, LIPTON, ROSEN, & KATZ 


JOHN F. SAVARESE, ESQ. 
Counsel to UBS AG 


By. 


RALPH M. LEVENE, ESQ. 
Counsel to UBS AG 
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27. This Agreemenl sets forth all of the terms of the Deferred Prosecution Agreement 
between UBS and the Government. No modifications or additions to this Agreemenl, in whole or in 
part, shall be valid unless they are set forth in writing and signed by the Government, UBS’s attorneys, 
and a duly authorized representative of UBS. 


JOHN A. DICICCO 
Acting Assistant Attorney General 
United States Depajiment of Justice 
Tax Division 


By: 

Kevin M. Downing 
Senior Li ligation Counsel 
Michael P. Ben’Ary 
Trial Attorney 

R, ALEXANDER ACOSTA 
United State.s Attorney 
Southern District of Florida 

By: 

leffrey A, Neiman, Esq. 

Assistant United States Attorney 


UBS AG 

By: 

Markus Diethelm, Esq. 
Group General Counsel 


Wachtell, Lipton, Rosen ^ Katz 
Counsel to UBS7\G 



Ralph M. Levene 
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EXHIBIT A TO DEFERRED 
PROSECUTION AGREEMENT 


RESOLUTION OF THE BOARD OF OJRECTORS OF UBS AG 

Af a duly held meeting held on February 1 \ . 2009, the Board of Directors of UBS AG (“UBS'' or 
the “Company”) resolved as follows; 

WHEREAS, the Company has been engaged in discuiaions with the United States Department of 
Justice and the United Stales Attorney’s Office for the Southern District of Florida (collectively, the “'Of- 
fice”) regarding certain issues arising out of, in connection with, or otherwise relating to the conduct of its 
U.S. cross-border business; 

WHEREAS, in order to resolve such discussions, it is proposed that the Company enter into a 
certain agreement with the Office; and 

WHEREAS, the Company’s Group General Counsel and its U.S. outside counsel have advised 
the Board of Directors of the Company's rights, pos-sible defenses, and the consequences of entering into 
such agreement with the Office; 

This Board hereby RESOLVES that: 

1 . The Company (i) consent to the filing in the United Stale District Court for the Southern District 
of Florida of an Infomtation charging the Company wiUi one count of participating in a conspir- 
acy in violation of 1 8 U.S.C. § 371 to defraud the United States and its agency the Internal Reve- 
nue Service in connection with the conduct of its U.S. cross-border business as set forth more 
fully in the Information, and (ii) that the Company agree to pay an amount no greater than $780 
million in connection with the execution of the agreement described in paragraph 2 below and to 
execute the ongoing obligations described therein; 

2. The Group General Counsel, or his delegate, hereby is authorized on behalf of the Company to 
execute the deferred prosecution agreement substantially in such form as reviewed by this Board 
ol' Directors at this meeting with such changes as the Group General Counsel, or his delegate, 
may approve; 

3. 'fhe Board hereby authorizes, empowers and directs the Group General Counsel of the Company, 
or his delegate, to take any and all actions as may be necessary or appropriate, and to approve and 
execute the forms, terms or provisions of any agreement or other documents as may be nece^ary 
or appropriate to carry out and effectuate the purpose and intent of the foregoing resolutions, in- 
cluding to make any appropriate changes to the Company’s divisional or corporate center regula- 
tions; and 

A. All of the actions of the Group General Counsel of the Company, which actions would have been 
authorized by the foregoing resolutions except that such actions were taken prior to the adoption 
of such resolutions, are hereby severally ratified, confirmed, approved and adopted as actions on 
behalf of the Company. 

IN WITNESS WHEREOF, the Board of Directors of the Company has executed this Resolution 
effective as oPtSJi day and year first above written. 


Luzius Cameron 
Company Secretary 
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UNITED STATES DISTRICT COURT 
SOOT HERN DISTRICT OF FLORIDA 


ISU.S.C. § 37r 


M A R H M K Hopsms 


UNITED STATES OF AMERICA 


vs. 

UUS AG, 

Defendant. 


/ 

INFORMATION 


The United States charges lhai; 

IN'TRODIJCTTON 'I 

At .all times relevant to this Indictment, unless othenvise indicated: 

1 . The. Internal Revenue Service (“IRS") vva.s an agency of the United Slates Department 
of Treasury responsible for administeritig and enforcing the tax laws of the United Slates and 
collecting the taxes owed to the Treasury of the United States. 

2. UBS AG (“UBS") was Switzerland’s largest bank. UBS owned and operated banfts, 
invcsimerit banks, and stock brokerage biKinesses throughout the world, also operating in the 
Souihem District of Florida and elsewhere in the United Stales. Because of UBS’s ownership of 
banks and.inve.stme!n brokerages in the United Stales, United Stale.s tax laws applied to UBS and 
to its United Stales clients. 

3. UBS operated a cross-border banking business with United Slate.s clients (“United 
States cross-border business”), Tlie United States cross-border business employed approximately 
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60 ivivale bajikers and had offices in Geneva, Zurich, and Lugano, Switzerland. These private 
bankers frequently traveled to the United Slates to meet with and to conduct business with their 
United States clients. 

4. The United States cross-border business provided private banking services to 
approximately 20,000 United Stales clients with assets worth approximately S20 billion. 
Approximately ! 7,000 of the 20,000 cross-border clients concealed their identities and the existence 
of their UBS accounts from the IRS. Many of these clients willfully failed to pay lax to the IRS on 
income earned on their UBS accounts. UBS assisted these United Stales cHems conceal the income 
earned on UBS accounts by failing to report IRS Form 1099 information to the IRS. From 2002 
through 2007, the United Stales cross-border business generated approximately .1)200 million a year 
in revenue for UBS. 

The Consp i rators 

5. Some UBS executives (“Executives") are unindicted co-conspirators not named as 
defendants herein. These Execuiive.s occupied positions at the highest level,? of management within 
UBS, including positions on the committees that oversaw legal, compliance, lax, risk, and regulatory' 
issues related to the United States cross-border business, 

6. Some UBS employees who managed the United Slates cross-border business 
(“Managers”) are unindicted co-conspirators not named as defendants herein. These Managers were 
.responsible for overseeing the United States cross-border business operations. These Managers were 
responsible for regulatory' and compliance issues, as well as issues related to bankers’ incentives and 
compensation. These Managers were also responsible for traveling to the United States to meet with 
UBS’s wealthiest United Stales clients. These Managers reported directly to Executive.?. 
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7. UBS employees who managed the bankers sen’icing the United Slates cross-border 
business (“Desk Heads”) are unindicied co-cbnspirators ool named as defendams herein. These 
Desk Heads exercised direct management over the day-to-day operations of the business. In addition 
to having management duties, Desk Heads traveled to the United States lo'conducl unlicensed 
banking and investment advisory activity for UBS’s United States clients. These Desk Heads 
reported directly to Managers. 

8. UBS private bankers who serviced the United Stales clients (“Bankers") are 
unindicied co-conspirators not named as defendants herein. These Bankers were not licensed to 
engage in banking and investment advisoiy activity in the United States. However, these Bankers 
routinely traveled to the United States to conduct- unlicensied banking and investment advisory 
activity for UBS’s United States clients. While in Switzerland, these Bankers routinely 
communicated with their clients in the United States about banking and investment advice. These 
Bankers reported directly to the Desk Heads. UBS Executives and Managers authorized and 
encouraged through incentives Bankers’ activities with respect to their United States clients. 

9. Some ofUflS’s 20,000 United States clients are unindicted co-conspirators not named 
as defendants herein, The.se United States diems foiowingly c-oncealed from the United Slates 
govemmeni, including the TRS, approximately $20 billion in assets held at UBS and willfully evaded 
United States income taxes owed on the income earned onThese secret UBS accounts. United States 
clients were required to report and pay taxes to the IRS on income they earned tliroughout the world, 
including income earned from the UBS account. 
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COUNT OME 
(18U.S.C. § 371) 

10. The allegations contained in paragraphs i through 10 of ihe Inlroduclion are re- 
alleged and incorporated herein. 

1 1 . From in or a time unknown to the Grand Jur>’ and continuing up to and including the 
dale of the return of this Indictment, in the Southern District of Florida, and elsewhere, the 
defendant, 

UBS AG, 

together with its co-conspirators, did unlawfully, -willfuHy and Icnowiiigly, combine, conspire, 
confederate and agree to defraud the United Stales and an agency thereof, to wit, the Internal 
Kevemie Service of the United States ’.Departmenl of Treasury' in the asceriainrneni, computation, 
assessment and collection of federal income la.xes, 

OB'IECT OF THE CONSPIRACY 

12. It was a part and an object of the conspiracy that defendant UBS and its co- 
conspirators would and did increase the profits of UBS by providing unlicensed and unregistered 
banking services and inveslrnem advice in the United Slates and other aclivitie.s intended to conceal 
from the IRS the identities of UBS’s United Stales clients, who willfully evaded their income ta.x 
obligations by, among other things, fiiijig false income lax returns and failing to disclose the 
existence of their UBS account to the IRS. 
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MEANS A ND METHODS OF THE CONSPIRACY 

Among the means and methods by which defendant UBS and its co-conspirators wouid and 
did carry out the conspiracy ’.vere the following: 

13. It was part ofthe conspiracy that defendant UBS, Executives, Managers. Desk Heads, 
and Bankers utilized nominee entities, encrypted laptops, numbered accounts, and other counter 
surveiilance techniques to conceal the identities and offshore assets of United States clients from 
authorities in the United States, 

Id. il wa.s pari of the conspiracy that UBS expanded (heir business bej'ond the borders 
of Switzerland by purchasing a large United Slates stock brokerage firm. Executives at UBS 
voluntarily entered into an agreement, known as the Qualified Intermediary Agreement ("Ql 
Agreement'") with the IRS that required UBS to report to the United Stale.? income and other 
idenlifying informalion for its Untied Stales clients who held an interest in United Slates securities 
in an account nl UBS Further, this agreement required UBS to withhold taxes from United Stales 
clients who directed investment activities in foreign .securities from the United States. 

15, It was part of the conspiracy that UBS, Executives, and Managers entered into the Q.1 
Agreement and represented to the IRS that UBS w-as in compliance with the terms of the Ql 
Agreement, while knowing that the United States cross-border business, was not conducted in a 
manner which complied with the tenns of the Ql Agreement. 

16, l! was part ofthe conspiracy that UBS, Executives, and Managers mandated that Desk 
Heads and Bankers increase the United Stales cross-border business, knowing that this mandate 
would cause Bankers and Desk Heads to have increased unlicensed contacts with the United States, 
in violation of United States law and the Ql Agreement. 
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1 7, ll was further part of the conspiracy that defendant UBS, Executives, and Managers, 
who referred to the United Stales cross-border business as “toxic waste” because they knew that it 
was not being conducted in a manner that compiled with United Slates law and the QI Agreement, 
put in place monetary incentives that rcwv.rded Desk Heads and Banker's who increased the United 
Slates cross-border business. 

! 8. it was further part of the conspiracy that Managers, Desk Heads, and Bankers 
solicited new investments in the United Stales cross-border business by marketing UBS secrecy to 
United States clients interested in attempting to evade United States income taxes, in particular by 
claiming that Swiss bank secrecy was impenetrable, 

19. It was further part of the conspiracy that Managers, Desk Heads, and Bankers 
provided unlicensed and unregistered banking .services and investment advice to United States 
clients in person while on travel to the United Stales and by mailings, email, and telephone calls .to 
and from the United States. 

20. U was further part of the conspiracy that, when approached about the continuous 
unregistered and unlicensed contacts with the United Slates associated w ith the United States cross- 
border business, defendant UBS and Executives would not implement effective restrictions on the 
United States cross-border business because the business was too profitable for UBS. 

21. It was furtherpart oflhe conspiracy that UBS, Managers, and Bankers assisted United 
■States diems conceal their beneficial ownership in UBS accounts from the IRS by assisting United 
States clients create nominee offshore structures and by transferring assets of United States clients 
into UBS accounts in the name of the nominee offshore structure. 

22. It was further pan oflhe conspiracythat Managers, Desk Eleads, and Bankers assisted 
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United Stales clients in preparing IRS Fomns \V-8BEN that falsely and fraudulently staled that 
nominee offshore strucuires, and no! the United States clients, were the beneficial ownera of offshore 
bank and financial accounts maintained in foreign countries, including accounts in Switzerland at 
UBS. 

23. It was further part oflhe conspiracy that some United Slates clients prepared and filed 
with the IRS income tax returns that falsely and fraudulently omitted income earned on their 
undeclared UBS account and that falsely* and fraudulently reported that United Slates citizens did 
not have an interest in, or a signature or other authority over, financial accounts located in a foreign 
country. 

24. It was further pari of the conspiracy that the United States clienLs- failed to file with 
the Department of Treasury a Repon of Foreign Bank and Financial Accounts, Form TD F 90-22. 1 , 
which -would have d isciosed the existence of and their inlere,sl in, or signature or other authority over, 
a Financial account located in a foreign countiy. 

OVERT ACTS 

in furtherance of the conspiracy and to achieve the object and purpose thereof, at least one 
of the co-conspirators committed at least one of the following oven acts, among others, in the 
Southeni District of Florida and elsewhere: 

25. On oraboui .luly 6, 2000, a Manager authorized Baiikers to refer United States clients 
to outside lawy'ers and accountants to create offshore strucUire.s to conceal from the IRS United 
States clients’ UBS accounts, while knowing that creating these structures constituted helping the 
United States clients commit tax evasion. 

26. On or about July 1 4, 2000, Managers changed the wording on UBS Document 6 1 3 93, 
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Declaration for US Taxable Persona, from “I wmiid like to avoid disclosure of my identity to the US 
!RS” to “1 consent to the new tax regulations after United States clients expressed fears that 
the form as originally drafted could be used as evidence again.sl them for lax evasion, 

27. On or about -luiy 1 !, 2002, a Manager and others in.stracted Bankers to tell United 
Stales clients who were contemplating transferring their assets to another offshore bank that UBS 
has the largest number of United States clients among all banks outside the United Stales, creates 
jobs in the United States, has better lobbying possibilities in the United Slates than any other foreign 
bank and would not be pressui-ed by United States authorities to dhsclose the clients' identities. 

28. On or about September J9, 2002, Executives on UBS’s execiilive board knowingly 
failed to disclose to the IRH deficiej)cie.s in implementing U’BS’.s requirements to report and vviihhold 
taxe.s for client.s of the United States cross- border busine.ss that were discovered after the completion 
of an internal audit. 

29. On or about September 26, 2002, a Desk Head instructed Bankers that if they have 
unauthorized contact with United States clients in the United States, that the Bankers should not 
report the conlacl in UBS’s intcnial cornpr.ter system, 

30. Inorabotit December 2002. Executives authorized Managers, to institiue a temporary 
five month travel ban to the United States. The ban coincided with an IRS initiafive relating to 
identifying holders of offshore credit card.s. 

3!. On or about Januan' 22, 2003, after being advised by outside lawyers to take 
immediate action in order to build a defense against a possible future criminal case brought against 
UBS, a Manager instnicteci another Manager to limit written communications relating to offshore 
structures created for United Stales clients and instructed that Manager to begin issuing Fomi ! 099 
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information to clients, but not to ihe iRS, for certain UBS accoums where UBS officials served as 
a manager for the offshore stnactures. 

32. On or about January' 24, 2003, Managers issued a form letter to United Slates clients 
reminding them that since at least 1939 UBS has been successful in concealing account holder 
identities from United Slates authorities and that even after UBS's presence in Ihe United States 
■recently increased after the purchase of a large United Slates brokerage f rm, UBS was still dedicated 
to the protection of their identities. 

33. On or about July 9, 2004, UBS represented to the iRS that its United State.s based 
operations had failed to provide Form 1099 information to the IRS, failed to wiiiihold the appropriate 
Ian when required to do .so, and failed to properly document the owmers of certain accounts, but 
failed to infonn the IRS that the United States cross-border bus)i.tess continued to fail to provide 
Fonn 1 099 information to the IRS, continued to fail to withhold the appropriate tax when required 
to do so, and continued to fail to properly document the owners of certain accounts. 

34. On or about August 17. 2004, Managers organized a meeting in Switzerland with 
outside lawy'f.rs and accountants to discuss the creation of stnicturc.s and other vehicles for clients 
who wanted to conceal their UBS accounts and income derived therefrom tax authorities in the 
United Slates and Canada. 

35. In or about September 2004, Desk Heads and Bankers received training in 
Switzerland on how to avoid detection by authorities when traveling in the United States on UBS 
business. 

36. During calendaryear 2004, approximately 32 Bankers traveled to the United Stales 
and met with United Slates clients approximately 3,800 times to provide unlicensed and unregistered 


9 



773 


banliing sen'ices and invesmicnl advice relating to the diems' UBS account. 

37. On or about .April 1 5, 2005, a United States client identified as 1.0 filed his United 
Stales Individual Income Tax Return, Form 1040, for the 2004 tax year, listing an address m 
l.ighthouse Point, Florida, that fraudulently omitted income earned from offshore assets and falsely 
represented that 1.0. did not have an interest in. and signature and other authority over, financial 
accounts located in a foreign country.'. 

38. On or about April 25, 2005, Executives instructed Managers, Desk Heads, and 
Bankers to grow the United Stales cross-border business. 

39. In or about early December 2005, Desk Heads and Bankers solicited new business 
from existing and prospective United Slates clients at An Basel Miami Beach in Miami Beach, 
Florida. 

40. On or about March 31,2006, Executives enacted restrictions that would have "little” 
or “some impact” on the profitability of t.he United Stales cross-border business, 

41. In or about August 2006, Executives refused to approve the recommendations of 
Managers to wind down, sell, or spin off the United Stales cross-border business, as too costly and 
requiring public disclosures that would harm UBS. 
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42. On or about September 26, 2006, Desk Heads and Bankers were trained at UBS on 
how to conduct business discreetly by using mail that would not show DBS’s name and address, by 
changing hotels while traveling, and by using encrypted laptop computers when Iravding to the 
I Iniied Stale,s on UBS bu,sine.ss and when meeting with United Siale.s clients. 

All in violation of Title 18, United States Code, Section 371, 



KBYrNj ,M, DOWNING 
iMldlAiZLP. BEN’ARY 
TRIAL ATTORNEYS 



JE#Rp' A, NEIMAN 
ASSISTANT U.S. ATTORNEY 


U 
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EXHIBIT C TO DEFERRED 
PROSECUTION AGREEMENT 


STATEMENT OF FACTS 

1 . UBS AG, a corporation organized under the laws of Switzerland (“UBS”), directly and 
through its subsidiaries, operates a global financial services business. As one of the biggest 
banks in Switzerland and largest wealth managers in the world, UBS provides banking, 
wealth management, asset management and investment banking services, among other 
services, around the globe, including through branches located in the United States 
(including the Southern District of Florida). 

2. Eflective January 1 , 2001 , UBS entered into a Qualified Intermediary .Agreement (the “QI 
Agreement”) with the Internal Revenue Service (“IRS”). The Qualified Intermediary 
(“QI”) regime provides a comprehensive framework for U.S. infonnation reporting and tax 
withholding by a non-U.S. financial institution that acts as a QI with respect to customer 
accounts held by non-U.S. persons and by U.S. persons. The QI Agi'eemcnt is designed to 
help ensure that non-U.S. persons are subject to the proper U.S. witliholding tax rates and 
that U.S. persons are properly paying U.S. lax, in each case, with respect to U.S. securities 
held in an account with the QI. QI agreements were subject to a “documentation transition 
period” announced by the IRS in Notice 2001 -4 (Jan. 8, 2001) that gave QIs until the end of 
2002 to achieve “substantial compliance” with the provisions of the QI Agreement. The QI 
Agreement expressly recognizes that a non-U.S. financial institution such as UBS may be 
prohibited by foreign law, such as Swiss law, from disclosing an account holder’s name or 
other identifying information. In general, a QI subject to such foreign-law restrictions must 
request that its U.S. clients either (a) grant the QI authority to disclose the client’s identity 
or disclose himself by mandating the QI to provide an IRS Form W-P completed by the 
account holder, or (b) grant the QI authority to sell all U.S. securities of the account holder 
(in the case of accounts opened before January 1, 2001) or to exclude all U.S. securities 
from the account (in the case of accounts opened on or after January 1, 2001). Following 
the effective date of the QI Agreement, a sale of U.S. securities, if any, held by a U.S. 
person who chose not to provide a QI with an IRS Form W-9 was subject to tax information 
reporting on an anonymous basis and backup withholding. 

3. For some time, UBS has operated a U.S. cross-border business through which its private 
bankers have provided cross-border securities-related and investment advisory services to 
U.S. -resident private clients who maintained accounts at UBS in Switzerland and other 
locations outside the United States. UBS was not registered as a broker-dealer or an 
investment adviser pursuant to the Securities Exchange Act of 1 934 and the Investment 
Advisers Act of 1940, and the private bankers and managers engaged in this U.S. cross- 
border business were not affiliated with a registered broker-dealer or investment adviser. 
The Securities Exchange Act and Investment Advisers Act restricted the activities that UBS 
(and the private bankers and managers engaged in the U.S. cross-border business), absent 
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registration, could engage in with such U.S. private clients either while in the United States 
or by using U.S. jurisdictional means such as telephone, fax, mail or e-mail, including the 
provision of investment advice and the soliciting of securities orders. During the relevant 
time period fiom 2001 through 2007, UBS private bankers in this U.S. cross-border 
business traveled to the United States to meet with certain U.S, private clients, and 
communicated by telephone, fax, mail and/or e-mail with such U.S. private clients while 
those clients were in the United States. Certain of these U.S. clients had chosen not to 
provide UBS w'ith an IRS Form W-9 with respect to their UBS accounts and thereby 
concealed such accounts from the IRS. 

4,A. Beginning in 2000 and continuing until 2007, UBS, tlirougli certain private bankers and 

managers in the U.S. cross-border business, participated in a scheme to defraud the United 
States and its agency, the IRS, by actively assisting or otherwise facilitating a number of 
U.S. individual taxpayers in establishing accounts at UBS in a manner designed to conceal 
the U.S. taxpayers’ ownership or beneficial interest in said accounts. In this regard, said 
private bankers and managers facilitated the creation of such accounts in the names of 
offshore companies, allowing such U.S. taxpayers to evade reporting requirements and to 
trade in securities as well as other financial transactions (including making loans for the 
benefit of, or other asset transfers directed by, the U.S. taxpayers, and using credit or debit 
cards linked to the offshore company accounts). 

4.B. In connection with the establishment of such offshore company accounts, UBS private 
bankers and managers accepted and included in UBS’s account records IRS Forms W- 
SBEN (or UBS’s substitute forms) provided by the directors of the offshore companies 
which represented under penalty of peijury that such companies were the beneficial owners, 
for U.S. federal income tax purposes, of the assets in the UBS accounts. In certain cases, 
the IRS Fonns W-8BEN (or UBS’s substitute forms) were false or misleading in that the 
U.S. taxpayer who owned the offshore company actually directed and controlled the 
management and disposition of the assets in the company accounts and/or otherwise 
functioned as the beneficial owner of such assets in disregard of the formalities of the 
purported corporate ownership. 

4.C, Additionally, said private bankers and managers would actively assist or otheiwise facilitate 
certain undeclared U.S. taxpayers, who such private bankers and managers knew or should 
have known were evading United States taxes, by meeting with such clients in the United 
States and communicating with them via U.S. jurisdictional means on a regular and 
recurring basis with respect to their UBS undeclared accounts. This enabled the U.S. 
clients to conceal from the IRS the active trading of securities held in such accounts and/or 
the making of payments and/or asset transfers to or from such accounts. Certain UBS 
executives and managers who knew of the conduct described in this paragraph continued to 
operate and expand the U.S. cross-border business because of its profitability. It was not 
until August 2007 that executives and managers made a decision to w'ind down the U.S. 
cross-border business. Executives and managers delayed this decision due to concerns that 
it would be costly, that it was not likely a third party buyer of the business could be found, 
and it could damage UBS’s business reputation. 


- 2 - 
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5. In or about 2004, the UBS Wealth Management Intemational business changed its 

compensation approach to take account of a number of factors, including net new money, 
return on assets, net revenue, direct costs and assets under management, with weightings 
varying depending on the particular geographic market involved. Thereafter, the managers 
of the U.S. cross-border business implemented this new compensation structure in a way 
that provided incentives for U.S. cross-border private bankers to expand the size of the U.S. 
cross-border business. This encouraged those private bankers to have increased contacts in 
the United States with U.S.-resident private clients via travel to the United States and 
contact with U.S. clients via telephone, fax, mail and/or e-mail. 

The f].S. Cross-Border Business 


6. U.S. private clients often visited their private bankers in Switzerland and otherwise 
communicated with their private bankers from outside the United States. However, during 
the relevant period, Swiss-based UBS private bankers also traveled to the United States to 
meet with certain of their U.S. private clients, including U.S. persons who were beneficial 
owners of offshore companies that maintained accounts at UBS. This U.S, cross-border 
business was serviced pritnaiiiy from service desks located in Zurich, Geneva, and Lugano, 
which employed about 45 to 60 Swiss-based private bankers or client advisors who 
specialized in servicing U.S. clients. These private bankers traveled to the United States an 
average of two to three times per year, in trips that generally varied in duration from one to 
three weeks, and generally tried to meet with about three to five clients per day. .An 
internal UBS document estimated that U.S. cross-border business private bankers had made 
approximately 3,800 visits with clients in the United States during 2004. In addition, while 
in Switzerland, these private bankers would conununicate via telephone, fax, mail and/or e- 
mail witli certain of their private clients in the United States about their account 
relationships, including on occasion to take securities transaction orders in respect of 
offshore company accounts. Private bankers in the U.S. cross-border business typically 
traveled to the United States with encrypted laptop computers to maintain client 
confidentiality and received training on how to avoid detection by U.S. authorities while 
traveling to the United States. 

7. In response to concerns expressed in 2002 by some clients of the U.S. cross-border business 
regarding the effect of UBS’s then-recent acquisition of U.S. -based brokerage firm 
PaineWebber on UBS’s ability to keep client information confidential, UBS sought to 
reassure such clients that Swiss bank secrecy restrictions would continue to protect the 
confidentiality of their identities. Thtus, on or about November 4, 2002, two managers in 
the U.S. cross-border business sent a form letter to U.S. clients of UBS, noting that U3S 
had been exposed to, and successfully challenged, attempts by U.S. authoritie.s to assert 
jurisdiction over assets in accounts maintained abroad since it opened offices in the U.S. in 

1 939, and that the Q1 Agreement fully respected client confidentiality and thus UBS would 
be able to maintain the confidentiality of client infonnation. 

S. During the relevant period, UBS’s U.S. cross-border business provided securities-related 
and investment advisory .services to accounts of approximately 1 1 ,000 to approximately 
14,000 U.S. -domiciled U.S. private clients who had chosen not to provide an IRS Form 
W-9 (or UBS’s substitute form) to UTiS or who were the underlying beneficial owmers of 
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offshore companies that maintained accounts with UBS. The U.S, cross-border business 
generated approximately $120 million - $140 million in annual revenues for UBS and was 
relatively a very small part of LT3S’s global wealth management business: in 2007, for 
example, all of NAM (the business sector that included, among other businesses, the U.S. 
cross-border business) represented only-approximately 0.3% of all client advisors; 0.7% of 
invested assets; 1 .03% of clients; and 0.3% of net new money. 

The QI Agreement 

9. In 2000, UBS decided to apply to become a QI because operating as a QI would enable 
UBS to continue handling U.S. securities transactions for non-U. S. persons in accordance 
with the requirements of the QI Agreement at reduced U.S. withholding tax rates and to 
handle Ql-compliant accounts for U.S. persons. Also in 2000, UBS began communicating 
with its U.S. clients about the requirements of the QI Agreement. On July 14, 2000, 
managers in the U.S. cross-border business, with the approval of UBShs QI Coordination 
Committee, which was made up of various groups, including the U S. cross-border business 
and UBS’s Group Tax, Legal, Compliajice, Operations and Financial Planning departments, 
changed the warding on a UBS form letter that was sent to U.S. clients entitled 
“Declaration for US Taxable Persons” from “I would like to avoid disclosure of my identity 
to the US Internal Revenue Sert'icc under the new tax regulations” to “1 am aware of the 
new lax regulations” after U.S. clients expressed concern that the form as originally drafted 
could be considered an admission of tax evasion by such U.S. clients. 

10. In advance of the January 1, 2001 effective date of the QI Agreement, UBS undertook 
substantia! implementation efforts designed to address its obligations under the QI 
Agreement, including through a global program to communicate the new QI requirements 
to all affected clients, new policies, procedures and IT systems, and training. As part of 
those QI compliance efforts, UBS obtained authorizations from U.S. clients holding U.S. 
securities to sell, or required sales by such U.S. clients, totaling approximately $530 million 
of U.S. securities prior to the January 1 , 2001 effective date of the QI Agreement. As a 
result of these efforts, the vast majority of UBS's U.S. person client accounts no longer held 
U.S. securities by the effective date of the QI Agreement and had executed waivers 
agreeing not to invest in U.S. securities in the future. 

The Offshore Company Scheme 

1 1 . Some U.S. clients, however, indicated that they wanted to continue to maintain their U.S. 
securities holdings and not provide UBS with an IRS Form W-9 (or UBS’s substitute form), 
thereby concealing their U.S. securities holdings from the IRS. As part of its QI 
compliance efforts, UBS had issued written guidelines advising U.S, cross-border managers 
and private barrkers not to actively assist U.S. taxpayers who may seek to establish offshore 
companies, and that any such companies should respect corporate formalities and not be 
operated as a sham, conduit or nominee entity. Interna! UBS documents also noted that 
active assistance by private bankers to help U.S. private clients set up offshore companies 
to evade the U.S. securities investment restrictions in the QI Agreement might be viewed as 
actively helping such clients to engage in tax evasion. Notwdthstanding those warnings, 
certain managers in the U.S. cross-border business thereafter authorized UBS private 
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banlcers to refer those U.S. clients who did not wish to comply with the new requirements 
of the Q1 Agreement to certain outside law'yers and consultants, and did so with the 
understanding that these outside adrdsors would help such U.S. clients form offshore 
companies in order to enable such clients to evade the U.S. securities investment 
restrictions in the QI Agreement, Thus, rather than risk losing these clients, UBS, through 
such referrals to outside advisors made by certain private bankers and managers in the U.S. 
cross-border business, assisted such U.S. clients in creating and maintaining sham, nominee 
or conduit offshore companies in jurisdictions like Panama, Hong Kong, and the British 
Virgin Islands, that enabled such clients to conceal their investments in U.S. securities, and 
thereby evade UBS’s obligation to provide tax information reporting on an anonymous 
basis and to backup withliold wdlh respect to certain payments made to such accounts. 

1 2. Also as part of the offshore company scheme, such offshore structures continued to be 

established after Die January 1, 2001 effective date of the QI Agreement. For example, on 
August 17, 2004, certain managers in the U.S. cross-border business organized a meeting in 
Switzerland for certain UBS private bankers with outside lawyers and consultants to review 
options for the establishment of offshore entity structures in various tax-haven jurisdictions, 
including recommendations to U.S, clients who did not appear to declare mcome.''capital 
gains to the IRS. 


Inadequate Compliance Systems 


1 3. During the period from 2000 through 2007, UBS adopted a series of compliance initiatives 
that were intended to improve compliance by the U.S. cross-border business with UBS 
policies, the QI Agreement and U.S, laws. For example, UBS adopted written policies 
regarding the proper handling of accounts for offshore companies beneficially owned by 
U.S. persons, including prohibitions on actively assisting undeclared U.S. private clients in 
setting up legal entity .structures to evade QI Agreement restrictions against U.S. person,? 
holding U.S. securities, and advisory guidelines which stated that offshore companies 
beneficially owned by U.S. persons should follow corporate formalities and should not be 
operated as sham, conduit or nominee entities. In addition, UBS adopted written policies 
designed to prevent UBS private bankers from providing securities-related and investment 
advisory services to U.S, private clients, including prohibitions on taking securities orders 
from or furnishing securities investment advice to U.S. clients, while those clients were in 
the United States, or hy using U.S. jurisdictional means, as well as, among other things, 
instituting written internal guidelines, IT system changes, training, and centralizing the 
cross-border servicing of U.S. clients at desks in Zurich, Geneva and Lugano. 

1 4. However, during the relevant time period, UBS did not develop and implement an effective 
system of supervisory and compliance controls over the private bankers in the U.S. cross- 
border business to prevent and detect violations of UBS policies regarding the proper 
handling of accounts for offshore companies beneficially owmed by U.S. persons, and 
regarding restrictions on providing securities-related and investment advisory services to 
U.S. clients while those clients were in the United States or by using U.S. jurisdictional 
means, UBS failed to monitor and control the activities of certain private bankers and 
managers in the U.S. cross-border business, and, as a result, some private bankers and their 
managers came to believe that a certain degree of non-compliance with UBS policy was 
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acccplable in connection with operating the U.S. cross-border business. Also, despite the 
above- described policies prohibiting certain contacts with U.S, persons, UBS did not have 
an effective system to capture and record instances when private bankers in the U.S. cross- 
border business may have violated U.S. laws. As a result, UBS did not monitor such 
activity and thus was not able to determine whether or not such activity may have required 
tax information reporting and backup withholding for certain payments made to the 
accounts of such clients. 

15. Following a March 2006 whistleblower letter by a former Geneva-based UBS private 

banker alleging that the actual practices of UBS private bankers ran contrary to an internal 
legal document posted on UBS’s intranet that outlined what business practices were 
forbidden by UBS and further alleging that the actual practices were actively encouraged by 
managers in the U.S. cross-border business, UBS conducted a limited internal investigation 
of the U.S. cross-border business. That investigation did not examine or follow up on 
available evidence of private banker communications with U.S. clients and, as a result, it 
found only “i.solated instances” of non-compliance. A thorough investigation w'ould have 
uncovered violations of U.S, law as described in this .statement of facts. 


- 6 - 
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EXHIBIT D TO DEFERRED 
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INFORMATION LETTER REGARDING TERMINATION OF YOUR CURRENT 
BUSINESS RELATIONSHIP WITH UBS AG 


Dear Client, 


On 17 July 2008, UBS publicly announced that we will no longer provide cross-border services to 
U.S, domiciled private clients and to offshore trusts, foundations and non-operating corporations 
beneficially owned by a U.S. individual) through non-U.S, regulated entities, such as the UBS unit 
currently serving you. UBS is writing to you today to provide information on how this change 
affects you. 

UBS unfortunately will no longer be able to continue to provide services to you through your 
current account relationship. Going forward, UBS will provide services to persons domiciled in 
the United States solely through our U.S. -regulated domestic U.S. business (UBS Wealth 
Management USA) and our other SEC-registered units such as UBS Swiss Financial Advisers 
AG (“UBS SFA") and UBS International Hong Kong Limited (UBS-!) with client assets booked in 
New York. We are thus providing you with notice to terminate your current banking relationship 
and all associated services and agreements with the master number [(NUMBER]] within 45 days 
from the date of this letter, pursuant to Article 13 of the General Terms and Conditions of your 
agreement with UBS AG. 

UBS is fully committed to executing the complete exit from tfiis business as expeditiously as 
possible and in an orderly and lawful manner. This exit will result in the termination of your current 
business relationship with the UBS unit currently serving you. 

What you must do in connection with the closure of your account. 

You must promptly instruct us to transfer the positions cumently held in your account (or to 
liquidate such positions and transfer any resulting proceeds) to a Tmancial institution that you 
designate. Further, you must promptly instruct us to transfer all contents, including cash, property 
and documents, held in your custody, safety deposit box or other safekeeping accounts. In this 
regard, a return notice form is enclosed. We kindly ask that you execute this form and return it to 
us within 45 days. 

We suggest that you authorize a transfer to one of our SEC registered entities - UBS Wealth 
Management USA, UBS SFA or UBS-I ~ each of which allows UBS to provide a broad array of 
quality advice and services to U.S. clients (in the US and elsewhere) consistent with our global 
standards. Please note that a transfer to any of these UBS units requires that you supply a 
properly executed U.S. Form W-9. "Request for Taxpayer Identification Number and Certification" 
[Note: Attach or enclose - W-9]. 

U.S. clients have responded very positively to the investment opportunities and service models 
that those units offer. UBS Wealth Management USA provides a complete set of domestic 
wealth management services to private clients through 480 branches throughout the United 
States and 8100 client advisors. UBS SFA is a Swiss-based investment adviser that offers 
investment programs, trained private bankers, and expertise in global investment diversification. 
UBS-! is a Hong Kong based investment adviser (with client assets booked in New York) that 
offers investment programs, trained private bankers, and expertise in global investment 
diversification. 
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What other considerations might apply in connection with the closure of your account. 


UBS recommends that you consult with your U.S, tax advisor or tax preparer to determine any 
applicable U.S. tax consequences in connection with the closure of your existing UBS account, 
including whether you have any additional U.S. tax return filing or other disclosure obligations with 
respect to prior tax years or the closure of your account. In the event that you and your tax 
advisor identify any issues arising from prior tax years, UBS would like to inform you that the 
Internal Revenue Service (IRS) has a voluntary disclosure practice to encourage U.S. taxpayers 
to bring themselves voluntarily into full compliance with the U.S. tax laws, and, in exchange, the 
I RS may provide tor substantial relief from ottew i^ applic able penalties and fines, 


What are the consequences of not pursuing voluntary disclosure to address any issues 
arising from prior tax years in connection with the closure of your account. 

You should be aware that, as publicly reported, the Department of Justice (DOJ) has an ongoing 
investigation of United States taxpayers using offshore accounts to evade U.S. taxes and defraud 
the IRS. As publicly reported, UBS is continuing to cooperate with the ongoing investigation. In 
addition, as publicly reported, the IRS has issued a civil “John Doe" summons to UBS seeking the 
identities of U.S. taxpayers who maintained accounts with UBS in Switzerland for which they did 
not supply UBS with an IRS Form W-9. We understand that, among other things, if the DOJ and 
IRS based on information obtained through these processes, or otherwise, were to initiate a civil 
examination or crim.inai investigation of a taxpayer who has not already pursued voluntary 
compliance, the advantages of the IRS voluntary disclosure practice will be unavailable. 

Please be advised that, pursuant to Swiss law requirements, UBS will preserve all records of your 
account following termination for a period of ten years. 


What will UBS do to help you in connection with the closure of your account. 

UBS has assembled and trained a dedicated team of advisory personnel to fully support you in 
relation to the closing of your acoount(s). In order to assist clients with voluntary disclosure to the 
IRS. UBS will provide documentation necessary, including income statements and, upon request 
by an accredited tax advisor of your choice, capital gain and loss statements free of charge. 

What will happen if you do not provide instructions within 45 days with respect to your 
account. 

Please be advised that if your instructions are not received within 45 days of the date of this letter, 
UBS AG will initiate any steps deemed appropriate for the closure of and remittance of funds in 
your account. Such steps may include the liquidation of your assets, and sending a U.S. dollar- 
denominated check to you in the amount of the closing balance of your account, or the holding of 
such a check at UBS in Switzerland for you. 


Should you have any questions, please do not hesitate to contact UBS AG at [[NUMBER]]. 
Sincerely, 

Stephan Zimmermann 

Chief Operating Officer Global WM&BB 




785 


EXHIBIT E 

(Filed Separately 
Under Seal) 



786 


AGREEMENT 


BETWEEN 


THE UNITED STATES OF AMERICA 


AND 


THE SWISS CONFEDERATION 


on the request for information from the Internal Revenue Service of 
the United States of America regarding UBS AG, a corporation 
established under the laws of the Swiss Confederation 
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THE UNITED STATES OF AMERICA 


and 


THE SWISS CONFEDERATION 


hereinafter referred to as "the Contracting Parties", 


WHEREAS, 


the Contracting Parties seek to reaffirm and strengthen the long-standing and dose 
friendship between their peoples and to continue and enrich the cooperative relationship 
which exists between the two countries; 

the Contracting Parties share a mutual respect for each other’s sovereignty and 
democratic traditions, and for the rule of law; 

the Contracting Parties equally share a desire to amicably resolve disputes in a manner 
consistent with the laws of both nations; 

Article 26 of the Convention between the United States of America and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income 
of October 2, 1996 (the “Tax Treaty"), the Protocol accompanying and forming an 
integral part of the Tax Treaty (the "Protocol”), and the Mutual Agreement of January 
23, 2003 regarding the administration of Article 26 of the Treaty (the “Mutual 
Agreement”), provide a mutually agreed-upon mechanism pursuant to which competent 
authorities of the Contracting Parties are able to exchange information, as is necessary 
for the prevention of “tax fraud or the like”; 

on July 21, 2008, the Internal Revenue Service (“IRS"), pursuant to its authority under 
26 U.S.C. §7602(a), issued a "John Doe Summons" (the “JDS”) to UBS AG seeking 
information concerning client accounts; 

on or about the date of the signing of this Agreement, the IRS and UBS AG entered into 
a separate agreement; and 

the Contracting Parties wish to establish understandings that will avoid future disputes 
regarding requests for information; 


NOW, THEREFORE, pursuant to Articles 25 and 26 of the Tax Treaty, the Contracting 
Parties have agreed as follows: 


1 
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Article 1 Treaty Request 

1 . The Swiss Confederation shall process, pursuant to the existing Tax Treaty, a 
request by the United States for information regarding US clients of UBS AG, 
incorporating the criteria set forth in ttie Annex to this Agreement (the “Treaty 
Request”). Based on the criteria set forth in the Annex, the Contracting Parties 
estimate and expect that the number of open or closed accounts falling under the 
Treaty Request is approximately 4’450.’ 

2. The Swiss Confederation shall establish a special task force enabling the Swiss 
Federal Tax Administration (“SFTA") to render its final decisions (as described in 
Section 4. a., Art. 20j, of the Ordinance of the Swiss Federal Council of June 15, 

1998) pursuant to the Treaty Request on an expedited basis according to the 
following time frames: 

• the first 500 decisions within 90 days from receipt of the Treaty Request; and 

• the remaining decisions on a continuing basis concluding no later than 360 days 
from receipt of the T reaty Request. 

3. The SFTA shall notify UBS AG that it has received the Treaty Request immediately 
upon receipt of the Treaty Request by the SFTA and shall support the Treaty 
Request process according to this Article and the criteria set forth in the Annex with 
the highest priority, and is committed to discuss any issues that might arise in this 
regard according to the mechanism established in Article 5 of this Agreement, 

4. With a view to accelerating the processing of the Treaty Request by the SFTA, the 
IRS will promptly request all UBS clients who enter into the voluntary disclosure 
program on or after the signing of this Agreement to give a waiver to UBS AG to 
provide account documentation to the IRS. 

5. The Swiss Confederation is prepared to process additional requests for information 
by the IRS under Article 26 of the existing Tax Treaty regarding the UBS AG case if 
a future decision of the Swiss Federal Administrative Court broadens the criteria set 
forth in the Annex to this Agreement. 


’ For these accounts UBS will provide a notice to account holders under the Treaty Request. They will 
(i) be subject to a final decision of the SFTA under the treaty process, or (ii) be transmitted to the IRS 
as a result of the accountholder having provided UBS or the SFTA with a waiver to submit such 
account information directly, or (iii) fall out of the treaty process after the account holders have 
provided consent to the SFTA to request copies of the taxpayer's FBAR returns from the IRS for the 
relevant years as described in the Annex under paragraph 2A.b. and 2.B.b. 


2 
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Article 2 Revised Tax Treaty 

The Contracting Parties are committed to the signing of the new protocol amending 
Article 26 (and certain other provisions) of the Tax Treaty, initialed on June 18, 2009, as 
soon as possible, but no later than September 30, 2009, and shall use their best efforts, 
consistent with their respective constitutional processes, to have the new protocol 
ratified promptly. 


Article 3 Withdrawal of the John Doe Summons 

1. immediately after the signing of this Agreement, the United States and UBS AG 
shall file a stipulation of dismissal with the United States District Court for the 
Southern District of Florida with respect to the enforcement action concerning the 
JDS. 

2. Subject to the terms of Article 5 of this Agreement, the United States shall not seek 
further enforcement of the JDS while this Agreement remains in force. 

3. Subject to UBS AG's compliance with Article 4 of this Agreement, the United States 
shall vrithdraw the JDS with prejudice no later than December 31 , 2009 with respect 
to accounts not covered by the Treaty Request. 

4. The United States shall withdraw the JDS with prejudice with respect to the 
accounts covered by the Treaty Request on or after January 1, 2010 when it has 
received all relevant account information, submitted on or after February 18. 2009, 
concerning lO'OOO open or closed undisclosed UBS AG accounts from any source.^ 
The United States shall provide the SFTA with regular updates about the number of 
such disclosures. 

5. Subject to UBS AG's compliance with Article 4 of this Agreement and subject to the 
terms of Article 5 of this Agreement, the United States shall withdraw the JDS with 
prejudice with respect to the accounts covered by the T reaty Request no later than 
370 days from the signing of this Agreement. 


^ For purposes of this paragraph, the term 'any source" means account information disclosed (i) under 
the Treaty Request, (ii) under the IRS's voluntary disclosure practice, (iii) as a result of waivers for 
UBS or the SFTA to submit account information to the IRS, or (iv) under the Deferred Prosecution 
Agreement between UBS AG and the United States of America, dated February 18, 2009. 
Furthermore, the IRS shall to the extent feasible, include account information disclosed through 
FBAR filings made after the signing of this Agreement and for which the IRS has determined that 
such filings are attributable to the fact that the Contracting Parties entered into this Agreement. 
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Article 4 Compliance by UBS 

1 . in the separate agreement with the IRS, UBS AG has committed itself to comply 
with the SFTA order requesting the information covered by the Treaty Request 
according to the following time frames: 

• within 60 days after UBS AG receives notice from the SFTA that the Treaty 
Request has been received by the SFTA, UBS shall have submitted to the SFTA 
the first 500 cases; 

• within 180 days after UBS AG receives notice from the SFTA that the Treaty 
Request has been received by the SFTA, UBS shall have submitted to the SFTA 
the remaining cases referred to in the Annex under paragraphs 2.A.b and 2.B.b, 
respectively; and 

• within 270 days after UBS AG receives notice from the SFTA that the Treaty 
Request has been received by the SFTA, UBS shall have submitted to the SFTA 
all remaining cases. 

2. In the separate agreement with the iRS, UBS AG has committed itself to continue its 
support for the IRS voluntary compliance practice. 

3. The Swiss Federal Office of Justice (SFOJ), which shall seek the assistance of the 
Swiss Financial Market Supervisory Authority (FINMA), shall oversee UBS AG’s 
strict compliance with the commitments. 


Article 5 Assessment, Consultations and other Measures 

1. The SFTA. the SFOJ, and the IRS shall meet together with UBS on a quarterly basis 
to assess the progress of the process established in this Agreement, including 
evaluation of maximum effectiveness of the voluntary compliance of UBS US clients 
and additional measures that the Contracting Parties can reasonably undertake to 
promote the legitimate enforcement interest of the IRS. 

2. Either Contracting Party may at any time request further consultations on the 
implementation, interpretation, application, or amendment of this Agreement Such 
consultation (through discussion or correspondence) shall take place within a period 
of 30 days of the date of receipt of such a request, unless otherwise mutually 
decided. 

3. If a Contracting Party fails to fulfill its obligations contained in this Agreement, the 
other Contracting Party may request immediate consultations in view of taking the 
appropriate measures to ensure the fulfillment of the Agreement. 

4. If 370 days after the signing of this Agreement the actual and anticipated results 
differ significantly from what can reasonably be expected at that time according to 
the purpose of this Agreement and if the matter cannot be resolved mutually either 

(1) by the consultation measures according to paragraphs 2 and 3 of this Article or 

(2) by an amendment according to Article 9 of this Agreement, then either 
Contracting Party may take proportionate rebalancing measures to remedy the 
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effected imbalance between the rights and obligations under this Agreement. 
However, such measures may not go beyond preserving the legal situation of either 
Contracting Party, which existed immediately before they were taken. 

5, Possible measures taken under this Article shall not impose any financial or new 
non-financial obligations on UBS AG. 


Article 6 Confidentiality 

The initial public statements shall be made simultaneously on August 19, 2009 at 9:30 
a.m. Eastern Daylight Time. To avoid impairment of tax administration in both the 
United States and Switzerland, the Contracting Parties agree not to publicly discuss or 
publish the Annex of this Agreement earlier than 90 days from the date of signing of this 
Agreement.^ However, nothing in this Agreement shall prevent the SFTA from 
explaining to a particular accountholder the specific facts upon which a final 
determination is based. Such individuals will be under the criminally enforceable 
obligation under Swiss law not to disclose such facts to any third party prior to the date 
of publication of the Annex. 


Article 7 Third Party Rights 

This Agreement does not confer any rights or benefits on any third party other than as 
provided in this Agreement with respect to UBS AG. 


Article 8 Entry into Force 

This Agreement shall enter into force upon signature. 


Article 9 Amendment 

This Agreement may be amended by written agreement between the Contracting 
Parties. Amendments shall enter into force according to Article 8 of the present 
Agreement. 


^ The Annex will be disclosed to UBS AG under the same confidentiality requirements. 
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Article 10 Duration and Termination 

This Agreement shall remain in force until both Contracting Parties have confirmed in 
writing the fulfillment of their obligations contained under this Agreement. 


IN WITNESS I HEREOF, the undersigned, duly authorized thereto by their respective 
governments, have signed this Agreement. 


Done at Washington, DC this 19"' day of August 2009, in duplicate, in English. 


For the For the 

United States of America; Swiss Confederation: 


by: by: 

Barry B. Shott Guillaume Scheurer 

United States Competent Authority The Charge d'Affaires a.i. of Switzerland 

Deputy Commissioner (International) 

Internal Revenue Service 
Large & Mid-Size Business 
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Annex 

Criteria for Granting Assistance Pursuant to the Treaty Request 

1 . It is understood that a request for exchange of information generally requires the 
clear identification of the person(s) concerned. However, in light of (i) the 
identified specific wrongful conduct by certain individual US taxpayers who 
maintained non-W-9 accounts at UBS AG Switzerland (UBS) in their name or in 
the name of an offshore non-operating company of which they were a beneficial 
owner, (ii) the specificity of the concerned group of individuals as described in 
paragraph 4 of the Statement of Facts to the Deferred Prosecution Agreement 
between the United States of America and UBS of February 18, 2009 (the 
“DPA"), and (iii) consistent with the conditions set by the judgment of the Swiss 
Federal Administrative Court on March 5, 2009, the names of the UBS United 
States clients do not need to be mentioned in this request for information 
exchange. 

Thus, consistent with paragraph 4 of the Statement of Facts to the DPA, the 
general requirement to identify the persons subject to the request for information 
exchange is considered to be satisfied for the following individuals: 

A. US domiciled clients of UBS who directly held and beneficially owned 
“undisclosed (non-W-9) custody accounts” and “banking deposit 
accounts" in excess of CHF 1 million (at any point in time during the period 
of years 2001 through 2008) with UBS and for which a reasonable 
suspicion of “tax fraud or the like” can be demonstrated, or 

B. US persons (irrespective of their domicile) who beneficially owned 
“offshore company accounts” that have been established or maintained 
during the period of years 2001 through 2008 and for which a reasonable 
suspicion of “tax fraud or the like" can be demonstrated. 

2. The agreed-upon criteria for determining “tax fraud or the like" for this request 
pursuant to the existing Tax Treaty are set forth as follows: 

A. For “undisclosed (non-W-9) custody accounts” and “banking deposit 

accounts” (as described in paragraph 1 .A of this Annex) where there is a 
reasonable suspicion that the US domiciled taxpayers engaged in the 
following: 

a. Activities presumed to be fraudulent conduct (as described in 
paragraph 10, subparagraph 2, first sentence of the Protocol) 
including such activities that led to a concealment of assets and 
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underreporting of income based on a “scheme of lies”’ or 
submission of incorrect and false documents. Where such conduct 
has been established, persons with accounts of less than CHF 1 
million in assets (except those accounts holding assets below CHF 
250,000) during the relevant period would also be included in the 
group of US persons subject to this request; or 

b. Acts of continued and serious tax offense for which the Swiss 

Confederation may obtain information under its laws and practices 
(as described in paragraph 10, subparagraph 2, third sentence of 
the Protocol), which based on the legal interpretation of the 
Contracting Parties includes cases where (i) the US-domiciled 
taxpayer has failed to provide a Form W-9^ for a period of at least 3 
years (including at least 1 year covered by the request) and (ii) the 
UBS account generated revenues of more than CHF 100,000 on 
average per annum for any 3-year period that includes at least 1 
year covered by the request. For the purpose of this analysis, 
revenues are defined as gross income (interest and dividends) and 
capital gains (which for the purpose of assessing the merits of this 
administrative information request are calculated as 50% of the 
gross sales proceeds generated by the accounts during the 
releva.nt period). 

B. For “offshore company accounts” (as described in paragraph 1 .B of this 
Annex) where there is a reasonable suspicion that the US beneficial 
owners engaged in the following: 

a. Activities presumed to be fraudulent conduct (as described in 
paragraph 10, subparagraph 2, first sentence of the Protocol) 
including such activities that led to a concealment of assets and 
underreporting of income based on a “scheme of iies"’^ or 


Such “scheme of lies” may exist where, based on the Bank’s records, beneficial owners (i) used false 
documents; (ii) engaged in a fact pattern that has been set out in the "hypothetical case studies" in 
the appendix to the Mutual Agreement concerning Art. 26 of the Tax Treaty (for example, by using 
related entities or persons as conduits or nominees to repatriate or otherwise transfer funds in the 
offshore accounts); or (iii) used calling cards to disguise the source of trading. These examples are 
not exhaustive, and depending on the applicable facts and circumstances, certain further activities 
may be considered by the SFTA as a "scheme of lies". 

For “banking deposit accounts" based on the Contracting Parties' legal interpretation a reasonable 
suspicion for such tax offence would be met if the US persons failed to prove upon notification by the 
Swiss Federal Tax Administration that they have met their statutory tax reporting requirements in 
respect of their interests in such accounts (i.e., by providing consent to the SFTA to request copies of 
the taxpayer's FBAR returns from the IRS for the relevant years). 

^ Such “scheme of lies" may exist where the Bank’s records show that beneficial owners continued to 
direct and control, in full or in part, the management and disposition of the assets held in the offshore 
company account or otherwise disregarded the formalities or substance of the purported corporate 
ownership (I.e., the offshore corporation functioned as nominee, sham entity or alter ego of the US 
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submission of incorrect or false documents, other than US 
beneficial owners of offshore company accounts holding assets 
below CHF 250,000 during the relevant period; or 

b. Acts of continued and serious tax offense for which the Swiss 

Confederation may obtain information under its laws and practices 
(as described in paragraph 10. subparagraph 2, third sentence of 
the Protocol), which based on the legal interpretation of the 
Contracting Parties includes cases where the US person failed to 
prove upon notification by the Swiss Federal Tax Administration 
that the person has met his or her statutory tax reporting 
requirements in respect of their interests in such offshore company 
accounts (i.e., by providing consent to the SFTA to request copies 
of the taxpayer's FBAR returns from the IRS for the relevant years). 
Absent such confirmation, the Swiss Federal Tax Administration 
would grant information exchange where (i) the offshore company 
account has been in existence over a prolonged period of time (i.e., 
at least 3 years including one year covered by the request), and (ii) 
generated revenues of more than CHF lOO'OOO on average per 
annum for any 3-year period that includes at least 1 year covered 
by the request. For the purpose of this analysis, revenues are 
defined as gross income (interest and dividends) and capital gains 
(which for the purpose of assessing the merits of this administrative 
information request are calculated as 50% of the gross sales 
proceeds generated by the accounts during the relevant period). 


beneficial owner) by: (i) making investment decisions contrary to the representations made in the 
account documentation or in respect to the tax forms submitted to the IRS and the Bank; (ii) using 
calling cards / special mobile phones to disguise the source of trading; (iii) using debit or credit cards 
to enable them to deceptively repatriate or otherwise transfer funds for the payment of personal 
expenses or for making routine payments of credit card invoices for personal expenses using assets 
in the offshore company account; (iv) conducting wire transfer activity or other payments from the 
offshore company’s account to accounts in the United States or elsewhere that were held or 
controlled by the US beneficial owner or a related party with a view to disguising the true source of 
the person originating such wire transfer payments; (v) using related entities or persons as conduits or 
nominees to repatriate or otherwise transfer funds in the offshore company’s account; or (vi) obtaining 
“loans" to the US beneficial owner or a refafed party directly from, secured by, or paid by assets in the 
offshore company's account. These examples are not exhaustive, and depending on the applicable 
facts and circumstances, certain further activities may be considered by the SFTA as a “scheme of 
lies". 
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SETTLEMENT AGREEMENT 


WHEREAS, 


The United States of America (the “United States”), the U.S. Internal Revenue 
Service (“IRS”) and UBS AG (“UBS") (singularly a “Party” and collectively the “Parties”) 
desire to resolve their dispute over the John Doe summons that was served upon UBS by the IRS 
on or about July 21, 2008 (the “UBS Summons”) and that is the subject of the matter pending in 
the United States District Court for the Southern District of Florida, Miami Division, entitled 
United States of America v. UBS AG, Case No. 09-20423-CIV-GOLD/MCAL1LEY (the 
“Action”); 


the United States and the Swiss Confederation have entered into a separate 
agreement dated August 1 9, 2009, in which the United States and the Swiss Confederation have 
agreed on an information exchange mechanism that is intended to achieve the U.S. tax 
compliance goals of the UBS Summons while also respecting Swiss sovereignty (the “US- 
Switzerland Agreement”); and 

as contemplated in the US-Switzerland Agreement, the IRS will deliver to 
the Swiss Federal Tax Administration (the “SFTA”) a request for administrative assistance, 
pursuant to Article 26 of the 1996 Convention Between the United States of America and the 
Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income 
(the “1996 Convention”), seeking information with regard to accounts of certain U.S. persons 
maintained at UBS in Switzerland (the “Treaty Request”). 

NOW, THEREFORE, the Parties have agreed to the settlement of the Action on 
the terms set forth below: 

1 . Immediately upon the execution of this Settlement Agreement, and in no event more than 5 
business days after its execution, UBS and the United States will file a Stipulation of 
Dismissal, pursuant to Fed.R.Civ.P. 4I(a)(l)(A)(ii), with the United States District Court for 
the Southern District of Florida. (A copy of the proposed joint stipulation dismissing the 
Action is attached hereto as Exhibit A.) The Parties understand that the dismissal of the 
Action pursuant to this paragraph 1 shall, in and of itself, have no effect on the UBS 
Summons or its enforceability. 

2. In order to facilitate and support the information exchange mechanism being established 
under the US-Switzerland Agreement, UBS agrees that it shall produce, on a rolling basis, 
account information to the SFTA on the following schedule: (i) within 60 days after UBS 
receives notice from the SFTA that the Treaty Request has been received by the SFTA, UBS 
shall submit to the SFTA the first 500 cases described in paragraphs 2.A.b and 2.B.b of the 
Annex to the US-Switzerland Agreement; (ii) within 180 days after UBS receives notice from 
the SFTA that the Treaty Request has been received by the SFTA, UBS shall submit to the 
SFTA the remaining cases described in paragraphs 2,A.b and 2.B.b of the Annex to the US- 
Switzeriand Agreement; and (iii) within 270 days after UBS receives notice from the SFT A 
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that ihe Treaty Request has been received by the SFTA, UBS shall submit to the SFTA all the 
remaining cases subject to the Treaty Request. As a result, UBS shall complete the 
production to the SFTA of all cases responsive to the Treaty Request no later than 270 days 
after UBS receives notice from the SFTA that the Treaty Request has been received by the 
SFTA. The account information referred to in this paragraph is the information that UBS is 
ordered to produce to the SFTA pursuant to the Treaty Request. Based on an analysis 
conducted by UBS, the Parties estimate that information concerning approximately 4,450 
accounts shall be provided by UBS to the SFTA in response to the Treaty Request. 

3, In order to further expedite the process, UBS agrees to send notices based on currently 
available contact information to U.S. persons whose accounts with UBS are subject to the 
Treaty Request informing such U.S. persons that they should promptly designate an agent in 
Switzerland for the receipt of communications concerning the Treaty Request with respect to 
their accounts as soon as such accounts are identified by UBS but, with respect to accounts 
described in paragraphs 2.A.b and 2.B.b of the Annex to the US-Switzerland Agreement, 
beginning immediately upon UBS receiving notice from the SFTA that the Treaty Request 
has been received by the SFTA and continuing on a rolling basis. UBS shall send notices to 
holders of 500 such accounts within ! 5 days of receiving notice from the SFTA; shall send 
notices to holders of 1 ,000 additional such accounts within 30 days of receiving notice from 
the SFTA; shall send notices to holders of 1 ,000 additional such accounts within 45 days of 
receiving notice from the SFTA; and shall complete notifying all such accounts identified at 
that time within 90 days of receiving notice from the SFTA. The Parties recognize that 
certain unavoidable system limitations and technical issues with respect to a de minimis 
number of accounts relating, for example, to the identification of addresses for old and/or 
closed accounts, may cause delays with respect to notification. The Parties agree that any 
delay in sending notices to a dc minimis number of account holders requiring notification 
within the timeframes set forth in this paragraph 3 shall not be considered a violation of this 
paragraph 3. The Parties will consult regularly with respect to any such issues that arise. If 
such U.S. persons do not designate an agent in Switzerland, communications with respect to 
their accounts shall be sent to such persons’ last known mailing address. UBS agrees that the 
notice will advise such U.S. persons that if they choose to appeal to the Swiss Federal 
Administrative Court any SFTA administrative decision authorizing the providing of account 
information to the IRS, they may have an obligation under 18 U.S.C. §3506 to serve the 
notice of any such appeal and/or other documents relating to the appeal on the Attorney 
General of the United States at the time such notice of appeal or other document is submitted. 
UBS agrees that the notice shall encourage such U.S. persons to consult with qualified 
counsel concerning any obligations they may have under ! 8 U.S.C. §3506 should they 
choose to appeal. UBS agrees that the notice shall encourage such U.S. persons to execute a 
written instruction directing that the relevant account information (i.e., account opening and 
closing documentation and account statements) in respect of any accounts they maintained 
with UBS in Switzerland be transmitted to the IRS; in accordance with all valid instructions 
received from such U.S. persons, UBS shall transmit, at the earliest opportunity and on a 
rolling basis, all such information to the IRS. Finally, UBS agrees that the notice provided 
by UBS shall encourage such U.S. persons to consult with a qualified U.S. tax advisor 
regarding their account with UBS and, if appropriate, to take advantage of the IRS’s 
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Voluntary Disclosure Practice. (Such notice shall be substantially in the form attached hereto 
as Exhibit B.) 

4. UBS agrees that, in connection wuth its ongoing exit from its U.S. cross-border business, UBS 
shall send a written communication to ail exiting U.S. clients encouraging such clients to 
execute a written instruction directing that account information substantially similar to the 
account information ordered to be produced to the SFTA with respect to any accounts they 
maintained with UBS in Switzerland be transmitted to the IRS, and UBS shall continue to 
maintain instructions and proposed forms relating to such waivers on DBS’s website. In 
accordance with all valid instructions received from exiting U.S. clients, UBS shall transmit, 
at the earliest opportunity and on a rolling basis, all such account information to the IRS. In 
addition, the IRS has stated, in the US-Switzerland Agreement, that it intends to ask UBS 
clients who wish to participate in the IRS’s voluntary disclosure practice to submit written 
instructions to UBS directing that UBS provide relevant account informatton directly to the 
IRS. UBS commits to process such instructions promptly and, in accordance with all valid 
instructions received from such accountholders, UBS shall promptly transmit such account 
information to the IRS. 

5. The Parties understand that the Swiss Federal Office of Justice (the “SFOJ”), which shall 
seek the assistance of the Swiss Financial Market Supervisory Authority (the “FfNMA”), 
shall oversee UBS’s compliance with its commitments under this Settlement Agreement, 
including but not limited to the commitments set forth in paragraphs 2 and 3 of this 
Settlement Agreement. 

6. The IRS and UBS hereby agree to amend UBS’s Qualified Intermediary' (“QI”) Agreement, 
and to amend the Q! audit guidance (applicable to UBS with respect to tax years for which 
the Ql Agreement has been amended) to implement the provisions set forth in IRS 
Announcement 2008-98 effective for QI audit year 201 0; provided, however, that in the event 
the IRS or the U.S. Department of Treasury issues temporary or final regulations or other 
guidance with respect to the QI program that modify or supersede, in whole or in part, the 
provisions set forth in IRS Announcement 2008-98, UBS agrees to be bound by such 
guidance, and the Ql Agreement and the applicable QI audit guidance shall be further 
amended as necessary to give effect to such subsequent regulations or other guidance, The 
IRS and UBS further agree that the amendment to UBS’s Ql Agreement shall provide that the 
first Ql audit year shall be 2010, and that such Ql audit shall be conducted during the year 
2011. UBS agrees to provide the IRS U.S. Competent Authority with copies of the periodic 
reports on the progress of the Exit Program it makes to the U.S. Department of Justice 
pursuant to paragraph 5 of the Deferred Prosecution Agreement between the United States 
and UBS dated February 1 8, 2009 (“DPA”) at the same time it provides them to the U.S. 
Department of Justice. The IRS and UBS further agree that upon execution of the amended 
Ql Agreement and adoption of the amended QI audit guidance, the IRS shall withdraw with 
prejudice the Notice of Default dated May 15, 2008 served on UBS by the IRS, and that such 
withdrawal constitutes the final resolution of any and all deficiencies, breaches, defaults and 
liabilities relating to or arising out of UBS’s QI Agreement. Nothing in this Settlement 
Agreement shall serve to limit the IRS’s ability to amend the Ql program or audit guidance in 
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the future with respect to all QIs and to apply such program-wide amendments or guidance tc 
UBS’s Q1 Agreement. 

7. With respect to UBS accounts that are covered by the UBS Summons but that will not be 
described in and subject to the Treaty Request, the IRS agrees to withdraw with prejudice no 
later than December 31, 2009 the UBS Summons with respect to those accounts; provided, 
however, if UBS fails to timely meet in any materia! respect any of its obligations under 
paragraphs 2 and 3 of this Settlement Agreement that are required to be performed on or 
before December 31, 2009, the IRS is not obligated to withdraw the UBS Summons with 
respect to those accounts. 

8. With respect to UBS accounts that are covered by the UBS Summons and that will be 
described in and subject to the Treaty Request, the IRS agrees to withdraw the UBS 
Summons with respect to tho.se accounts, subject to Article 5.4 of the US-Switzerland 
Agreement, with prejudice upon the earlier of; 

(a) the date on or after January 1, 2010 when the IRS has received, subsequent to 
February 1 8, 2009, information concerning 10,000 UBS accounts pursuant to the Treaty 
Request, the IRS’s voluntary disclosure practice, from UBS clients who have waived 
their right to secrecy and instructed UBS or the SFTA to provide their account 
information to the IRS, or under the DPA, or 

(b) no later than 370 days from the date of this Settlement Agreement; provided, 
however, (i) if UBS fails to comply in any material respect with any of its obligations 
under paragraphs 2 and 3 of this Settlement Agreement, the IRS is not obligated to 
withdraw the UBS Summons under this paragraph 8(b) with respect to those accounts 
that will be described in and subject to the Treaty Request and which have not been 
disclosed to the IRS as of that time as a result of the Treaty Request, the IRS’s voluntary 
disclosure practice, or from UBS clients who have waived their right to secrecy and 
instructed UBS or the SFTA to provide their account information to the IRS, or (ii) if 
Article 5.4 of the US-Switzerland Agreement is triggered, and after all other alternatives 
under such Article have been exhausted, the IRS is not obligated to withdraw the UBS 
Summons under this paragraph 8(b) with respect to those accounts that will be described 
in and subject to the Treaty Request and which have not been disclosed to the IRS as of 
that time as a result of the Treaty Request or UBS clients waiving their right to secrecy 
and instructing UBS or the SFTA to provide their account information to the IRS. 

For purposes of subparagraph (a) of this paragraph 8, the IRS shall assess the feasibility of 
including account information disclosed through FBAR filings made after the signing of this 
Agreement and for which the IRS has determined that such filings are attributable to the fact 
that the Parties entered into this Agreement. 

In no event shall this Settlement Agreement or the alternatives provided for under Article 5.4 
of the US-Switzerland Agreement require any financial payment or create any financial 
liability by UBS to the !RS. 
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9. Provided that the UBS Summons is withdrawn with prejudice in accordance with paragraphs 
7 and 8 of this Settlement Agreement, the IRS agrees that it wii! not issue or seek to issue 
against UBS any John Doe summons or other similar process or request in respect of any 
accounts at UBS within the subject matter and time periods covered by the UBS Summons 
and this Settlement Agreement (including the Treaty Request). 

10. The IRS and UBS agree to meet with SFTA and SFOJ on a quarterly basis to assess the 
progress of the process established in this Settlement Agreement, including evaluation of 
maximum effectiveness of the voluntary compliance of UBS U.S. clients and additional 
measures that the Parties can reasonably undertake to promote the enforcement interests of 
the IRS. 

1 1. The initial public statements shall be made simultaneously on August 19, 2009 at 9:30 a.m. 
Eastern Daylight Time. The Parties agree that the following are confidential and shall not be 
disclosed to any person or persons not engaged in the implementation or interpretation of this 
Settlement Agreement: (i) any and all discussions leading up to the execution of this 
Settlement Agreement and which may take place subsequent to its execution (and any and all 
documents and communications reflecting the same other than this Settlement Agreement); 
and (ii) the criteria used to identify the accountholders that are subject to the Treaty Request, 
prior to the public release of such information under the terms of the US-Switzerland 
Agreement. Provided, however, that the Parlies agree that the IRS and the U.S. Department 
of Justice may disclose the total number of direct accounts and the total number of offshore 
company accounts expected to be provided by UBS to the SFTA pursuant to the Treaty 
Request, the maximum value in such accounts at any point in time, and the total value of 
such accounts as of September 30, 2008 and December 3 1 , 2008 (or the last available value 
prior to such dates). The Parties further agree that any Party may disclose other information 
related to this Settlement Agreement with the consent of the other Parties, which consent 
shall not be unreasonably withheld. For purposes of this paragraph 1 1, the IRS, UBS, SFTA, 
SFOJ, FTNMA, the Swiss Federal Council, and the U.S. Department of Justice are engaged in 
the implementation or interpretation of this Settlement Agreement. 

12. UBS agrees not to make any public statement that contradicts any statement made by the 
Swiss Confederation, the U.S. Department of Justice, or the IRS with respect to this 
Settlement Agreement, unless any such statement materially mischaracterizes the terms of 
this Settlement Agreement, but in no event shall UBS make such public statement before 
UBS brings the public statement to the attention of the govemmenta! entity described in this 
paragraph 1 2 (and specifically to the attention of the IRS U.S. Competent .Authority if the 
govemmenta! entity is the IRS) and provides that governmental entity with a reasonable 
opportunity to explain or cure the public statement. 

1 3. UBS AG shall provide a written consent in appropriate form meeting the requirements of 
IRC §6103 and Treas. Reg. §301. 6 103(c)(1) to permit the IRS and the U.S. Department of 
Justice to publicly discuss this Settlement Agreement, subject to the terms of paragraph 1 ! . 
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1 4. The Panies further agree that: 

(a) This Settlement Agreement contains all the agreements, conditions, promises and 
covenants among and between the signatories regarding the matters set forth in it and 
supersedes all prior or contempxjraneous agreements, drafts, representations or 
understandings, either written or oral, with respect to the subject matter of the present 
Settlement Agreement, except that this Settlement Agreement does not affect the 
terms of the DPA (or the Agreement between the IRS and UBS referred to therein) or 
the Consent Order between UBS and the U.S. Securities and Exchange Commission in 
SEC V. UBS AG, No. ! :09-cv-00316 (D.D.C.), Docket Entry No. 6; 

(b) This Settlement Agreement may be amended or modified only by a written 
instrument signed by, or on behalf of, all of the undersigned signatories or their 
succes.sors in interest; 

(c) All counsel executing this Settlement Agreement warrant and represent that they have 
the full authority to do so; 

(d) This Settlement Agreement shall be binding upon and inure to the benefit of the 
signatories hereto and their respective successors and assigns; and 
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(e) This Settlement Agreement may be executed in one or more original, photocopied, 
electronically scanned or facsimile counterparts. Ail executed counterparts and each 
of them shall be deemed to constitute an original and to be one and the same. 


Dated at Washington, DC this day of 


, 2009 . 


For 

UBS AG 


For the 

United States of America 


By: 

Marcus Diethelm, Esq. 
Group General Counsel 



JcM A. DiCicco 
wing Assistant Attorney Genera! 
fax Division 

United States Department of Justice 


For 

UBS AG 



For the 

internal Revenue Service 



/fearry B^/Sriott 

United States Competent Authority 
Deputy Commissioner (Internationa!) 
Internal Revenue Service 
Large & Mid-Size Business 


For 

UBS AG 


Ralph M. Levene 

Wachtell, Lipton, Rosen & Katz 
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EXHIBIT A 


IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

Case No. 09-20423-CIV-GOLD/MCAL1LEY 


UNITED STATES OF AMERICA, ) 

Petitioner, ) 

) 

V. ) 

) 

UBS AG, ) 


Respondent. ) 


STIPULATION OF DISMISSAL 


Pursuant to Fed.R.Civ.P. 41(a)(l)(A)(ii), the panics stipulate that the action is dismissed, 
with each party to bear its own costs and attorneys’ fees. 


Dated: 


The United States of America 
By: 

UBS AG 
By: 

SO ORDERED 

Dated: 

ALAN S. GOLD USDI 
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EXHIBIT B 

PROPOSED DR.AFT NOTICE TO UBS ACCOUNTHOLDERS 
[Address Biock] 

Dear : 

We have been informed that the U.S. Internal Revenue Service (“IRS”) has submitted a request 
for administrative assistance to the Swiss Federal Tax Administration (the “SFTA”), pursuant to 
Article 26 of the 1996 Convention Between the United States of America and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (the 
“1996 Convention”), seeking infonnation with regard to accounts of certain U.S. persons owned 
either directly or through an offshore company that are or have been maintained with UBS AG 
(“UBS”) in Switzerland. 

This letter provides notice to you that your account with UBS appears to be within the scope of 
the above-referenced IRS request. If the SFTA were to make a determination that information 
relating to your UBS account is required to be provided to the IRS pursuant to the 1996 
Convention, the SFTA would make available to the IRS information and records relating to your 
account with UBS, 

UBS has been directed to convey to you the following information; 

1 . Appointment of an agent in Switzerland . The SFTA requests that you appoint a person 
authorized to receive notifications in Switzerland concerning these matters and to inform the 
SFTA of the person you have appointed and his/her address in Switzerland. Within 20 days 
of the receipt of this notification, please send this information to: Swiss Federal Tax 
Administration, Abteilung fur Internationales, Eigerstrasse 65, CH-3003 Bern, Switzerland. 
If needed, you may obtain assistance in identifying a person who could serve as your agent in 
Switzerland by calling the [Swiss Bar Association] at [ — ]. 

2. Obligations in respect of any appeal , if the SFTA were to authorize the providing of 
infonnation concerning your UBS account to the IRS pursuant to the 1 996 Convention, the 
SFTA would notify your agent in Switzerland and the SFTA also would advise your agent 
that you would have a right under Swiss law to appeal such a decision by the SFTA to the 
Swiss Federal Administrative Court. It is important to note that if you choose to appeal such 
a decision, you may have an obligation, pursuant to Title 1 8 United States Code Section 
3506, to serve the notice of appeal or other documents relating to the appeal on the Attorney 
General of the United States at the time such notice of appeal or other pleading is submitted. 
UBS urges you to consult with a qualified lawyer concerning whether to appeal any such 
decision of the SFTA and concerning any obligations you may have under Section 3506 of 
Title 18 of the United States Code should you choose to appeal such SFTA decision. 

Please be advised that we are not authorized to provide any information on whether or not 
information with respect to a specific account will be provided to the IRS before the overall 
process has been concluded. 
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3, Consent to disclosure. Alternatively, you may give us your consent and instruct us to 
provide to the IRS on your behalf information relating to your account (“account 
information”) that is responsive to the IRS request. If you would like to give this consent and 
instruct us accordingly, please sign the enclosed Form of Instruction Letter and return it to us 
in the enclosed prepaid envelope. We do not express any views as to whether provision of 
such account information would be treated by the IRS as a voluntary disclosure and 
recommend that you consult with a qualified U.S. tax lawyer should you have questions. 

If you would tike to give this consent, please include the account number on your consent 
and please note the following; 

• If you hold or held the account together with one or more other person(s), all persons 
should sign the consent. 

• If you hold or held more than one account, please provide a separate form for each 
account. 

• If you have changed your name, for example, by marriage, please provide documentation 
of such name change. 

• If you hold or held this account through an offshore company, please have those who are 
authorized to act on behalf of the company (directors or other signatories or holders of 
power of attorney) sign the Instruction Letter. 

• If the account holder is deceased, please submit valid inheritance documents and the 
contact details of the executor. 

If you have filed FBAR forms with the United States Government with respect to your 
account, you may also provide the SFTA with permission to request from the IRS copies of 
your FBAR forms. To do so, please send permission for such a request to: [Swiss Federal 
Tax Administration, Ableilung fiir Imemationales, Eigerstrasse 65, CH-3003 Bern, 
Switzerland.] 

4. IRS Voluntary Disclosure Practice . The IRS has a longstanding voluntary disclosure practice 
to encourage U.S. taxpayers to bring themselves voluntarily into full compliance with the 
U.S. tax laws. Making voluntary disclosure enables taxpayers to become compliant, avoid 
substantial civil penalties and generally eliminates the risk of criminal prosecution. As part 
of this voluntary disclosure practice, on March 23, 2009, the IRS announced a penalty 
framework applicable to voluntary disclosure requests regarding unreported offshore 
accounts and entities. This initiative offers greater certainty regarding the applicable penalty 
structure and is designed to encourage U.S. taxpayers with offshore assets to take advantage 
of the IRS’s voluntary disclosure practice. 

The IRS has announced that this new initiative will be in place for six months, ending on 
September 23, 2009. Asa general matter, in order to take advantage of the IRS’s voluntary 
disclosure practice (including the penalty framework described above), a U.S. taxpayer must 
make a voluntary disclosure to the IRS before the IRS identifies the taxpayer’s potential non- 
compliance with U.S. tax laws through a civil examination, criminal investigation or other 
means. 
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Under the terms of the voluntary disclosure initiative, as explained by the IRS in subsequent 
guidance, there is still an opportunity for you to make a voluntary disclosure, but that 
opportunity will be lost upon the provision of your account data to the IRS in response to the 
treaty request. Accordingly, if you are considering making a voluntary disclosure, it is 
important for you to do so now. The IRS has stated that a voluntary disclosure will be 
considered timely as soon as a taxpayer identifies himself and expresses an intent to disclose, 
even if the taxpayer has not yet completed amended or delinquent returns. For details and 
further information on this offshore voluntary disclosure practice or the more general 
voluntary disclosure practice, please visit the IRS website, including at: 
http://www.irs, gov/newsroomyarticle/0„id=2 1 0027,00.html, 

Upon request, UBS will provide you w'ith account information that you may need in order to 
make a voluntary disclosure. 

UBS encourages you to consult with a qualified U.S. tax advisor regarding your account and, 
if appropriate, to consider taking advantage of the IRS’s voluntary disclosure practice. 

Sincerely yours, 

UBS -AG 

[Signature Block] 
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CONSENT TO PUBLICLY DISCLOSE SETTLEMENT AGREEMENT AND RELATED 
INFORMATION 


The undersigned authorized representative of UBS AG hereby consents to the 
disclosure by the Internal Revenue Service and/or the Tax Division, U.S. Department of 
Justice, through official publication such as in the Internal Revenue Bulletin (by the IRS) 
or a through a press release or in a public setting such as a press conference, of; (1) 
the name of UBS AG; (2) subject to its terms, the Settlement Agreement between UBS 
AG, the Tax Division, U.S. Department of Justice and the Internal Revenue Service 
dated August 1 9, 2009; and (3) as described in paragraph 1 1 of the Settlement 
Agreement, the total number of direct accounts and the total number of offshore 
company accounts expected to be provided by UBS AG to the Swiss Federal Tax 
Administration pursuant to a T reaty Request that will be made by the IRS to the SFTA 
pursuant to Article 26 of the 1996 Convention Between the United States of America 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on income, as well as the maximum value In such accounts at any point in time 
and the total value of such accounts as of September 30. 2008 and December 31, 2008 
(or the last available value prior to such dates). The undersigned understands that this 
information might be published, broadcast, discussed, or otherwise disseminated in the 
public record. 

This authorization shall become effective upor^ the later of (1) the execution hereof, or (ii) 
the execution of the Settlement Agreement, The returns and return information of UBS 
AG are confidential and are protected by law under the Internal Revenue Code. 

i certify that I have the authority to execute this consent to disclose on behalf of the 
taxpayer named below. 

Date: Signature: 

Print name; U. 

Title; 

Name of Taxpayer: U SS A-^-^ hc>^ 0 / yA- 

Taxpayer Identification Number: G-I" ET-U.?^ 02.SS6 2"^ 

Taxpayer's Address: hi >£7 *•{ S j 2o! j S'vOi VT-G-nA-fOii 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
Alexandria Division 


_ FILED 
IN OPEN CnilHT 


JIL2 I 


ciai'yj-s. district couht 
Alexandria vinniMu 


UNITED STATES OF AMERICA ) 

) 

V. ) 

) 

MARKUS WALDER, ) 

MARCO PARENTI ADAMI, ) 

SUSANNE D. ROEGG MEIER, ) 

ROGER SCHAERER, ) 

EMANUEL AGUSTONl, ) 

MICHELE BERGANTINO, ) 

ANDREAS BACHMANN, ) 

a/k/a/ “Andrew Bachman”, ) 

a/k/a/ “Andy Bachman”, and ) 

JOSEF DORIG ) 

) 

Defendants. ) 

) 


CRIMINAL NO. l;ll-CR-95 

Count 1: I8U.S.C. §371 

(Conspiracy) 


SUPERSEDING INDICTMENT 


July 201 1 Term - At Alexandria 
THE GRAND JURY CHARGES THAT: 

GENERAL ALLEGATIONS 


At all times relevant to this Superseding Indictment: 


International Bank 

1 . An international Swiss bank organized under the laws of Switzerland and 
headquartered in Zurich, Switzerland, (“International Bank"), directly and through its 
subsidiaries, operated a global financial services business. As one of the biggest banks in 
Switzerland and largest wealth managers in the world. International Bank provided banking, 
wealth management, asset management, and investment banking services, among other services, 

I Permanent Subcommittee on InvcjtiEatitms I 

EXHIBIT #40 I 
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around the globe, including through branches located in the United States. For decades. 
International Bank operated a U.S. cross-border business through which its private bankers 
provided cross-border securities-related and investment advisory services to U.S. customers who 
maintained undeclared accounts at International Bank in Switzerland, the Bahamas, and other 
locations outside the United States. This cross-border business was conducted through 
substantial contacts with the customers in the United States. International Bank’s managers and 
bankers working in the cross-border business knew and should have known that they were aiding 
and abetting U.S. customers in evading their U.S. income taxes. As of the fall of 2008, 
International Bank maintained thousands of undeclared accounts containing approximately $4 
billion in total assets under management in those accounts. 

2. International Bank operated a wholly owned subsidiary that is one of the largest 
private banks in Switzerland. The wholly owned subsidiary was formed in 2007 from the merger 
of four private banks and a securities dealer. The wholly owned subsidiary operated a U.S. cross- 
border business through which its private bankers provided cross-border securities-related and 
investment advisory services to U.S. customers who maintained undeclared accounts at the 
wholly owned subsidiary in Switzerland. This cross-border business was conducted through 
substantial contacts with the customers in the United States. The wholly owned subsidiary’s 
managers and bankers working in the cross-border business knew and should have known that 
they were aiding and abetting U.S. customers in evading their U.S. income taxes. 

3. In order for an entity and its bankers to effect any transaction in, or to induce or 
attempt to induce the purchase or sale of, any security, that entity and its bankers were required 
under U.S. law to register as a broker-dealer and as an investment adviser with the United States 
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Securities and Exchange Commission (“SEC”). Neither International Bank, nor the bankers 
engaged in its cross-border business, were registered as broker-dealers and investment advisers 
with the SEC. 

4. In 1997, International Bank applied to the Federal Reserve Board under section 
10(a) of the International Banking Act (“IBA”) (12 U.S.C. § 3107(a)) to establish representative 
offices in Miami, Florida; New York, New York; and, Houston, Texas. The Foreign Bank 
Supervision Enhancement Act of 1991 (“FBSEA”), which amended the IBA, provided that a 
foreign bank had to obtain the approval of the Board to establish a representative office in the 
United States. International Bank proposed to establish the representative offices primarily to act 
as liaison with private banking customers, solicit private banking business, and provide 
information and advice on economic conditions and investment opportunities in Switzerland. 
International Bank represented to the Federal Reserve Board that it had the experience and 
capacity to support the proposed representative offices and had established controls and 
procedures for the proposed representative offices to ensure compliance with U.S. law. In 1998, 
the Federal Reserve Board granted International Bank’s application. Prior to 1998, International 
Bank operated representative offices in New York, Los Angeles, San Francisco, Miami, and 
Houston under state banking regulations. International Bank made periodic reports regarding the 
activities of its New York Representative Office to the Federal Reserve Bank of New York, the 
bank’s primary regulator in the United States, 

5. In or around January 2001, International Bank entered into a Qualified 
Intermediary Agreement (“QI Agreement”) with the Internal Revenue Service (“IRS”). The QI 
Agreement required the bank to verify the identity and citizenship/domicile of its customers. 
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through the execution of IRS Forms W-8BEN, Certificate of Foreign Status of Beneficial Owner 
for United States Tax Withholding, and W-9, Request for Taxpayer Identification Number and 
Certification, and to withhold and pay over to the IRS taxes on certain transactions from accounts 
beneficially owned by U.S. taxpayers, 

6. In or around March 2001, International Bank opened an SEC-registered and U.S. 
tax compliant cross-border business for U.S. customers who intended to report their ownership of 
their offshore accounts and related income to the IRS. 

7. In or around the fall of 2008, International Bank began the process of exiting its 
undeclared U.S. cross-border banking business and closed its Representative Office in New York 
which serviced U.S. customers with undeclared accounts. 

Other Swiss Banks 

8. A private Swiss bank organized under the laws of Switzerland (“Private Swiss 
Bank #1”) was a family-owned private bank that was founded in 2000 and headquartered in 
Zurich, Switzerland that provided cross-border banking services to U.S. customers. On its 
website. Private Swiss Bank #1 touted its “strict policy to never open any branch or other 
representation outside the reach of the Swiss laws and jurisdiction . . .” because “[ojnly that way 
can we be certain to maintain our values - and assure that no foreign authority will ever ‘bully’ 
us into giving them up.” Private Swiss Bank #I entered into a QI Agreement with the IRS. 

9. An Israeli bank with a head office in Tel Aviv, Israel, operated a subsidiary, 
organized under the laws of Switzerland, with offices in Geneva and Zurich, Switzerland 
(“Israeli Bank") that provided cross-border banking services to U.S. customers. In or around 
2001 , Israeli Bank entered into a QI Agreement with the IRS. 
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10. A private Swiss bank organized under the laws of Switzerland (“Private Swiss 
Bank #2”) was a family-owned private bank with a head office in Zurich, Switzerland, and 
private banking locations in Lugano and Locarno, Switzerland, that provided cross-border 
banking services to U.S. customers. In or around 200 1 , Private Swiss Bank #2 entered into a Q1 
Agreement with the IRS. 

11. A private Swiss bank organized under the laws of Switzerland (“Private Swiss 
Bank #3”) owned principally by several partners, each of whom bore unlimited liability, claimed 
to be Switzerland’s oldest bank. Swiss Bank #3 provided cross-border banking services to U.S. 
customers. In or around 2001 , Private Swiss Bank #3 entered into a QI Agreement with the IRS. 

12. A bank that was an independent, incorporated public-law institution wholly 
owned by the Kanton of Zurich, Switzerland (“Kantonal Bank”) provided cross-border banking 
services to U.S. customers. In or around 2001, Kantonal Bank entered into a QI Agreement with 
the IRS. 

13. An asset management firm (“Asset Management Firm # 1”) located in Zurich, 
Switzerland, opened private banking operations in 2002 under the direction of HANSRUEDl 
SCHUMACHER. Asset Management Firm #1 and its employees assisted U.S. customers in 
opening undeclared accounts at Swiss banks, including Kantonal Bank, and managed the 
investments in those undeclared account for the U.S. customers. 

14. An asset management firm (“Asset Management Firm #2”) located in Zurich, 
Switzerland, was formed by former employees of Asset Management Firm #1 to assist U.S. 
customers in opening undeclared accounts at Swiss banks and managing the investments in those 
accounts for the U.S. customers. 
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Investigation of Cross-Border Banking 

15. As of March 23, 2009, the IRS offered the Offshore Account Voluntary 
Disclosure Program (“Voluntary Disclosure Program”) to U.S. taxpayers as a means for those 
taxpayers to disclose their interests in undeclared accounts and avoid criminal prosecution. The 
program was open until October 15, 2009. Under the Voluntary Disclosure Program, the 
participants paid tax on their unreported income, a 20% accuracy penalty on the tax, and a 20% 
penalty on the high balance of the undeclared accoimts, together with interest. 

U.S. Income Tax & Reporting Obligations 

16. U.S. citizens, resident aliens, and legal permanent residents had an obligation to 
report to the IRS on the Schedule B of a U.S. Individual Income Tax Return, Form 1040, whether 
that individual had a financial interest in, or signature authority over, a financial account in a 
foreign country in a particular year by checking “Yes” or “No” in the appropriate box and 
identifying the country where the account was maintained. U.S. citizens, resident aliens, and 
legal permanent residents had an obligation to report all income earned from foreign bank 
accounts on the tax return and to pay the taxes due on that income, 

17. U.S. citizens, resident aliens, and legal permanent residents who had a financial 
interest in, or signature authority over, one or more financial accounts in a foreign country with 
an aggregate value of more than $10,000 at any time during a particular year were required to file 
with the Department of the Treasury a Report of Foreign Bank and Financial Accounts, Form TD 
F 90-22. 1 (the “FBAR”). The FBAR for the applicable year was due by June 30 of the following 
year. 
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Definitions 

1 8. An “undeclared account” was a financial account owned by an individual subject 
to U.S, tax and maintained in a foreign country that had not been reported to the U.S. government 
on an income tax return and an FBAR. 

1 9. A “tax haven” was a country or territory whose institutions and laws, including 
bank secrecy laws, were intended to conceal financial information evidencing tax evasion from 
other countries. 

20. “Offshore charge, credit, and debit cards” were cards issued and caused to be 
issued by offshore financial institutions to holders of undeclared accounts to permit them to 
access the assets in the undeclared accounts while ensuring that their applications and records of 
transactions would be maintained offshore. 

21 . A “nominee” was a person or entity that was used to conceal the true owner’s 
identity. 

THE CONSPIRATORS 

22. Defendant MARKUS WALDER, a citizen and resident of Switzerland, was the 
head of North American Offshore Banking for International Bank responsible for both the 
declared and undeclared U.S. cross-border banking businesses. He held the title of Managing 
Director at International Bank. As the head of North American Offshore banking. Defendant 
MARKUS WALDER supervised the undeclared U.S. cross-border banking business including: 
teams of private bankers in Zurich and Geneva; the Representative Office in New York, New 
York; and the SEC-registered and IRS-compliant U.S. cross-border business. Defendant 
MARKUS WALDER also served as a private banker who traveled to the United States to 
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provide unlicensed and unregistered banking services and investment advice to U.S. customers 
who maintained undeclared accounts at International Bank. From in or around 2007 to the 
present, even though he continued to assist U.S. customers to evade their income tax obligations 
by using undeclared accounts at International Bank, defendant MARKUS WALDER served as a 
member of the senior management of International Bank’s SEC-registered and U.S. compliant 
cross-border banking business, holding the title of “Director.” 

23. Defendant MARCO PARENTI ADAMl, a citizen of Italy and resident of 
Switzerland, was a member of International Bank’s senior management who supervised the 
Geneva-based undeclared U.S. cross-border banking business. From at least on or about 1994 to 
the present, he served as a private banker for International Bank, providing unlicensed and 
unregistered banking services and investment advice to U.S. customers who maintained 
undeclared accounts at International Bank. 

24. Defendant SUSANNE D. ROEGG MEIER, a citizen and resident of Switzerland, 
was a member of International Bank’s senior management who supervised the Zurich-based 
undeclared U.S. cross-border banking business. Defendant SUSANNE D. ROEGG MEIER also 
served as a private banker for International Bank, providing unlicensed and unregistered banking 
services and investment advice to U.S. customers who maintained undeclared accounts at 
International Bank. 

25. Defendant ROGER SCHAERER, a dual citizen of Switzerland and the United 
States and a resident of the United States, was a member of International Bank’s senior 
management who supervised the New York Representative Office from 1999 to 2008. In 2004, 
International Bank promoted defendant ROGER SCHAERER to the title of Director. As 
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International Bank’s Senior Representative in the United States, defendant ROGER SCHAERER 
serviced the undeclared accounts of U.S. customers. 

26. Defendant EMANUEL AGUSTONl, a citizen and resident of Switzerland, was a 
private banker and asset manager who provided unlicensed and unregistered banking services 
and investment advice to U.S. customers who maintained undeclared accounts in Switzerland. 
From in or around the 1990s to in or around 2005, defendant EMANUEL AGUSTONl was 
employed as a private banker by International Bank in Zurich, Switzerland. From in or around 
2005 to in or around 2008, Private Swiss Bank #2 employed defendant EMANUEL AGUSTONl 
in Zurich, Switzerland as a private banker with the title of Assistant Vice President. From in or 
around 2009 to the present, defendant EMANUEL AGUSTONl has worked as an independent 
asset manger in Zurich, Switzerland opening undeclared accounts for U.S. customers at Private 
Swiss Bank #1. 

27. DefendantMICHELEBERGANTINO, a citizen and resident of Switzerland, was 
employed by International Bank from in or around April 1983 through in or around May 2009 as 
a private banker in Zurich, Switzerland, providing unlicensed and unregistered banking services 
and investment advice to U.S. customers who maintained undeclared accounts in Switzerland. 
From in or around June 2009 to in or around August 2010, International Bank employed 
defendant MICHELE BERGANTINO as a private banker in its SEC-registered and U.S. 
compliant cross-border banking business, 

28. Defendant ANDREAS BACHMANN, a citizen and resident of Switzerland, was a 
private banker and asset manager who provided unlicensed and unregistered banking services 
and investment advice to U.S. customers who maintained undeclared accounts at banks in 
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Switzerland. From in or around the 1 990s to in or around 2007, he worked as a private banker 
for a wholly owned subsidiary of International Bank. From in or around 2007 through in or 
around 2009, defendant ANDREAS BACHMANN worked for Asset Management Firm #1 in 
Zurich, Switzerland, as an asset manager where he continued to open and manage undeclared 
accounts for U.S. customers. From in or around July 2009 through the present, defendant 
ANDREAS BACHMANN with several other partners formed Asset Management Firm #2 in 
Zurich, Switzerland, where he worked as an asset manager opening and managing undeclared 
accounts for U.S. customers. 

29. Defendant JOSEF DORIG was the President, Chief Executive and Chairman of 
the Board of a wholly owned subsidiary of International Bank that served as a trust and asset 
management company that managed undeclared accounts for U.S. customers that were opened 
and maintained in the names of nominee tax haven entities. In or around 1 997, he left the wholly 
owned subsidiary of international Bank and founded a Swiss trust company that was used to open 
and maintain nominee tax haven entities for U.S. customers who sought to conceal their assets 
and income from U.S. authorities. International Bank identified and promoted defendant 
JOSEF DORIC to customers as a preferred provider for creating and maintaining nominee tax 
haven entities. 
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COUNT ONE 
(Conspiracy) 

THE GRAND JURY FURTHER CHARGES THAT: 

30. The general allegations are incorporated in this Count. 

The Conspiracy and Its Object 

3 1. From in or around the 1960s to the present, the exact dates being unknown to the 

Grand Jury, in the Eastern District of Virginia and elsewhere, defendants 

MARKUS WALDER 
MARCO PARENTl ADAMl, 

SUSANNE ROEGG MEIER, 

ROGER SCHAERER, 

EMANUEL AGUSTONl, 

MICHELE BERGANTINO, 

ANDREAS BACHMANN, and 
JOSEF D6RIG, 

(collectively “Defendants”) did unlawfully, voluntarily, intentionally, and knowingly conspire, 
combine, confederate, and agree together and with each other and with others both known and 
unknown to the Grand Jury to commit the following offense against the United States: to 
defraud the United States for the purpose of impeding, impairing, obstructing, and defeating the 
lawful government functions of the Internal Revenue Service of the Treasury Department in the 
ascertainment, computation, assessment, and collection of revenue: to wit, U.S. income taxes, in 
violation of Title 1 8, United States Code, Section 371 . 

Manner and Means of the Conspiracy 

Among the manner and means by which the Defendants and their conspirators would and 
did carry out the conspiracy were the following: 
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32. International Bank operated a Representative Office in New York, New York that 
was utilized to provide unlicensed and unregistered banking services and investment advice to 
U.S. customers who maintained undeclared accounts in Switzerland; 

33. Defendants MARKUS WALDER and ROGER SCHAERER, their conspirators 
and others made false statements and provided misleading information to the Federal Reserve 
Bank of New York regarding the International Bank’s undeclared U.S. cross-border banking 
business and the role the Representative Office in New York played in that business; 

34. The Defendants, their conspirators and others caused International Bank to make 
false statements and provided misleading information to the IRS regarding International Bank’s 
compliance with the terms of the QI Agreement. 

35. International Bank maintained correspondent bank accounts in the United States 
through which the Defendants, their conspirators and others conducted financial transactions in 
furtherance of its cross-border tax evasion scheme; 

36. The Defendants and their conspirators caused U.S. customers to execute forms 
that directed International Bank not to disclose their identities to the IRS; 

37. The Defendants and their conspirators caused U.S. customers to open and 
maintain both declared and undeclared accounts at International Bank so that U.S. authorities 
would likely not suspect the customer had an undeclared account, which would aid in concealing 
the customer’s offshore assets and income from the IRS; 

38. The Defendants and their conspirators assisted U.S. customers to close their 
undeclared accounts at International Bank and convert marketable securities into precious metals; 


12 



820 


Case 1:1 1-cr-00095-GBL Document4 Filed 07/21/1 1 Page 13 of 47 PagelD#45 

39. The Defendants and their conspirators provided cash in the United States to U.S. 
customers as withdrawals from their undeclared accounts at International Bank in Switzerland; 

40. The Defendants and their conspirators solicited cash deposits in the United States 
from U.S. customers with undeclared accounts at International Bank in Switzerland; 

4 1 . The Defendants and their conspirators solicited U.S. customers to open 
undeclared accounts because Swiss bank secrecy would permit them to conceal their ownership 
of accounts at International Bank and other Swiss banks; 

42. The Defendants and their conspirators set up, and caused to be set up, and 
utilized, and caused to be utilized, nominee tax haven entities to open undeclared accounts; 

43. International Bank’s managers and bankers, in violation of International Baitk’s 
QI Agreement, knowingly accepted IRS Forms W-8BEN, or the bank’s substitute forms, that 
falsely stated under penalties of perjury that the beneficial owner of the account was not subject 
to U.S. taxation; 

44. The Defendants and their conspirators caused U.S. customers to travel outside the 
United States, to destinations including Switzerland and the Bahamas, to provide banking 
services and investment advice related to their undeclared accounts; 

45. The Defendants and their conspirators provided unlicensed and unregistered 
banking services and investment advice to U.S. customers in person while on travel to the United 
States and by mailings, email, and telephone calls to and from the United States; 

46. Certain U.S. customers filed false and fraudulent U.S. Individual Income Tax 
Returns, Forms 1 040, which failed to report their respective interests in their undeclared accounts 
and the related income; 
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47. U.S. customers failed to file and otherwise report their undeclared accounts on 
FBARs; 

48. The Defendants and their conspirators advised U.S. customers to structure, and 
caused U.S. customers to structure, withdrawals from their undeclared accounts in amounts less 
than $10,000 in an attempt to conceal their undeclared accounts and the transactions from U.S. 
authorities; 

49. The Defendants and their conspirators advised U.S, customers to utilize offshore 
charge, credit, and debit cards linked to their undeclared accounts and did provide such cards, 
including cards issued by American Express, Visa, and Maestro; 

50. The Defendants and their conspirators advised U.S, customers not to maintain in 
the United States account records related to their undeclared accounts; 

5 1 . The Defendants and their conspirators caused International Bank, Private Swiss 
Bank #1, Private Swiss Bank # 2, Private Swiss Bank # 3, Kantonal Bank, Asset Management 
Firm #1, and Asset Management Firm #2 to retain, in Switzerland, account records related to the 
U.S. customers’ undeclared accounts; 

52. The Defendants and their conspirators had statements and other account records of 
undeclared accounts maintained by U.S, customers at International Bank sent by e-mail and 
facsimile from Switzerland to the Representative Office in New York, New York, so that 
customers with undeclared accounts could review the documents; 

53. The Defendants and their conspirators destroyed, and caused to be destroyed, 
statements and other account records of undeclared accounts maintained by U.S. customers at 
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International Bank that were sent by e-mail and facsimile from Switzerland to the Representative 
Office in New York, New York; 

54. The Defendants and their conspirators discouraged U.S. customers from 
disclosing their undeclared accounts to the IRS through the Voluntary Disclosure Program; 

55, The Defendants and their conspirators encouraged and assisted U.S. customers to 
transfer their undeclared accounts at International Bank to other banks in Switzerland, including 
Private Swiss Bank #1, Private Swiss Bank tl 2, Private Swiss Bank # 3, Kantonal Bank, and 
Israeli Bank, and to a bank in Hong Kong as a means to continue to conceal the assets and 
income in undeclared accounts; and 

56. The Defendants, their conspirators and others caused U.S. customers who 
inherited undeclared accounts at International Bank to open new undeclared accounts and 
transfer into those accounts the funds from the inherited accounts. 

Overt Acts 

In furtherance of the conspiracy, and to effect the object thereof, the following overt acts 
were committed in the Eastern District of Virginia, and elsewhere: 

57, On or about December 1 3, 2005, while operating an illegal U.S. cross-border 
banking business. International Bank made a filing to the Federal Reserve Bank of New York 
that eoneealed its participation in the tax evasion scheme in that International Bank stated that if 
a member of the Representative Office is “asked about overseas account services” or “asked for 
assistanee in the opening of an overseas account” the Representative “must decline the 
Customer’s request” “[i]f the client indicates that he/she intends to avoid paying taxes” as “[i]t is 
the poliey of [International Bank] not to provide any assistance in the evasion of taxes.” 
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58. On or about December 6, 2007, while operating an illegal U.S. cross-border 
banking business, International Bank attempted to conceal its participation in the tax evasion 
scheme in that International Bank made a filing to the Federal Reserve Bank of New York 
regarding its U.S. Anti-Money Laundering Program for its New York Representative Office that 
reported that the bank’s Global Business Conduct Manual states that “employees must not 
engage in activity that could be viewed as knowingly assisting a client in . . . misleading local or 
foreign authorities or any tax authority by means of incomplete or missing information." 
Customers I and 2 

59. In or about July 20, 1990, Customer 1, a U.S. citizen and resident of Plandome 
Manor, New York, opened an undeclared account at Internationa! Bank in the name of a nominee 
tax haven entity. 

60. In or about September 1 7, 2000, Customer 1 closed the existing account at 
International Bank and transferred the contents to a new account opened at International Bank in 
the name of a nominee tax haven entity that was formed by defendant JOSEF DORIC. 

61. In or around 200 1 , Customer 2, the spouse of Customer 1 , met with defendant 
MARKUS WALDER at a hotel in New York, New York, to discuss the undeclared at 
Internationa! Bank. 

62. In or around 2002, Customer 2 met with defendant MARKUS WALDER at a 
hotel in New York, New York to discuss the undeclared account at International Bank, including 
discussing portfolio investment decisions. 
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63. In or around 2008, Customer 2 met with defendant MARKUS WALDER at a 
hotel in New York, New York to discuss the undeclared account at International Bank, including 
discussing portfolio investment decisions. 

64. In or around November 2008, defendant ROGER SCHAERER telephoned 
Customer 2 and informed Customer 2 that defendant MARKUS WALDER was no longer 
traveling to the United States, and that defendant MARKUS WALDER would meet with 
Customer 2 in Switzerland to close the undeclared account at International Bank. 

65. In or around November 2008, at a meeting arranged by defendant 
MARKUS WALDER at the office of defendant JOSEF DORIG in Zurich, Switzerland, 
Customer 2 met with defendant MARKUS WALDER, defendant JOSEF DORIG, and two 
Italian men who offered to transfer Customer 2’s undeclared account from International Bank to 
another private bank in order to conceal Customer 2’s ownership of the assets and income. 
Customer 3 

66. In or around 1989, Customer 3, a U.S. citizen and resident of New York, New 
York, opened an undeclared account at International Bank in Zurich, Switzerland with funds 
inherited from an undeclared account at International Bank that Customer 3 inherited from 
Customer 3 ’s father. 

67. In or around 1989, a relative informed Customer 3 that if Customer 3 repatriated 
the funds from the undeclared account to the United States, Customer 3 would expose the entire 
family to possible prosecution for failure to report to the IRS their undeclared accounts and the 
income derived from them. 
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68. In or around 200 1 , at a meeting in a caK in New York, New York, defendant 
MARKUS WALDER gave Customer 3 cash in an amount less than $10,000 as a withdrawal 
from Customer 3's undeclared account at International Bank. 

69. In or around 2004, defendant MARKUS WALDER advised Customer 3 to close 
the existing undeclared account at International Bank and transfer the contents to a new 
undeclared account to be opened in the name of a nominee tax haven entity in order to conceal 
Customer 3’s ownership of the new account. 

70. In or around 2004, Customer 3 closed the existing undeclared account at 
International Bank and transferred the assets to a new undeclared account opened in the name of 
a nominee tax haven entity that was created and managed by an individual suggested by 
defendant MARKUS WALDER. 

71. In or around October of 2008, at a meeting in Zurich, S witzerland. Customer 3 
asked defendant MARKUS WALDER if Customer 3 should be concerned about Swiss bank 
secrecy given the U.S. government’s investigation of UBS, and defendant MARKUS WALDER 
responded by telling Customer 3 that there was nothing to be concerned about. 

72. In or around December of 2008, at a meeting in Zurich, Switzerland, defendant 
MARKUS WALDER informed Customer 3 that International Bank could not maintain the 
undeclared account because International Bank was fearful of enforcement action by U.S. 
authorities, 

73. In or around December 2008, defendant MARKUS WALDER advised Customer 
3 to transfer the undeclared account from Inlematiotwl Bank to Private Bank #3. 
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Customer 4 

74. In or around 2005, at a party in Palm Beach, Florida, Customer 4, then a legal 
permanent resident of the U.S. residing in Palm Beach Gardens, Florida, was introduced to 
defendant MARKUS WALDER who identified himself as an employee of International Bank in 
Zurich, Switzerland. 

75. In or around 2005, Customer 4 telephoned a banker with International Bank’s 
SEC-registered U.S. tax compliant business in Miami, Florida ("Banker A”), to request contact 
information for defendant MARKUS WALDER as Customer 4 expressed interested in meeting 
with defendant MARKUS WALDER in Florida to discuss transferring Customer 4's undeclared 
account at UBS to International Bank in Switzerland at which time Banker A asked Customer 4 
about the assets in the UBS account, which were less than $2 million, and Banker A assured 
Customer 4 that defendant MARKUS WALDER would make contact in the near future. 

76. In or around 2005, several days after the conversation with Banker A, defendant 
MARKUS WALDER telephoned from Switzerland to Customer 4 in the United States to discuss 
opening an undeclared account with Intemafiontil Bank. 

77. On or about November 23, 2006, at a hotel meeting in Miami, Florida, defendant 
MARKUS WALDER provided Customer 4 with documents to open an undeclared account at 
International Bank in Switzerland, which Customer 4 executed in the presence of defendant 
MARKUS WALDER. 

78. On or about July 8, 2008, Customer 4 sent a letter from the United States to 
defendant MARKUS WALDER in Switzerland in which Customer 4 enclosed a copy of an 
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article regarding the U.S. government’s investigation of UBS’s illegal cross-border banking 

business and asked the following question: 

The enclosed article, which I wanted to share with you, appeared last week 
in our newspaper and I am certain that there are many issues thereto how 
UBS and the Swiss Government react to such request and which 
consequences will result thereof. 

Is this a beginning of the end for UBS and/or the entire Swiss bank secrecy 
in general? 

79. On or about June 1 2, 2009, Customer 4 used funds in the undeclared account at 
International Bank to purchase 16 one-kilogram bars of gold, at a cost of $483,744, and had the 
precious metal stored in a safe deposit box at Internationa! Bank in Zurich, Switzerland. 

80. On or about July 14, 2009, Customer 4 closed the undeclared account at 
International Bank and received 469,640 Swiss Francs in cash and had the cash stored in a safe 
deposit box at International Bank in Zurich, Switzerland. 

Customer 5 

81. In or about August 2006, in Zurich, Switzerland, Customer 5, a naturalized U.S. 
citizen residing in Charlottesville, Virginia, opened an undeclared account at International Bank 
in Switzerland. 

82. On or about August 16, 2006, Customer 5 departed from Dulles International 
Airport, in the Eastern District of Virginia, on a flight bound for Zurich, Switzerland, to meet 
with an International Bank banker in Zurich, Switzerland, to discuss the undeclared account. 

83. On or about April 15, 2007, Customer 5 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2006 that failed to report the 
undeclared account and related income. 
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84. On or about July 7, 2008, Customer 5 departed from Dulles International Airport, 
in the Eastern District of Virginia, on a flight bound for Zurich, Switzerland, to meet with an 
International Bank banker in Zurich, Switzerland, to discuss the undeclared account. 

85. On or about June 12, 2009, Customer 5 departed from Dulles International 
Airport, in the Eastern District of Virginia, on a flight bound for Zurich, Switzerland, to meet 
with an International Bank banker in Zurich, Switzerland, to discuss the undeclared account. 
Customer 6 

86. In or around 2003, Customer 6, a U.S. citizen and resident of San Francisco, 
California, opened an undeclared account at International Bank in Zurich, Switzerland, and 
deposited into that account funds from Customer 6’s deceased father’s account at International 
Bank. 

87. In or around 2003, defendant MARKUS WALDER telephoned Customer 6 in the 
United States and informed Customer 6 that he would be the relationship manager for Customer 
6’s undeclared account at International Bank. 

88. On or about April 12, 2003, defendant MARKUS WALDER caused to be sent via 
DHL from Switzerland to Customer 6 in San Francisco, California, three bank checks issued by 
International Bank, each in the amount of $4,206.98, funded with withdrawals from Customer 
6’s undeclared account at International Bank. 

89. In or around 2005, at a meeting at a restaurant in San Francisco, California, 
defendant MARKUS WALDER showed Customer 6 a copy of a statement for Customer 6’s 
undeclared account at International Bank and discussed account performance with Customer 6. 
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90. In or around May 2005, defendant MARKUS WALDER caused to be sent via 
DHL from Switzerland to Customer 6 in San Francisco, California, four bank checks issued by 
International Bank, in the amounts of $3,037.87, $2,925.25, $3,925.25 and $3,237.87, funded 
with withdrawals from Customer 6’s undeclared account at International Bank. 

91. On or about May 11, 2006, defendant MARKUS WALDER caused to be sent via 
DHL from Switzerland to Customer 6 in San Francisco, California, five bank checks issued by 
International Bank, in the amounts of $3,324.12, $3,736.18; $13,024.12, $13,024.12, and 
$13,024.12, funded with withdrawals from Customer 6’s undeclared account at International 
Bank. 

92. In or around 2007, at a meeting at a restaurant in San Francisco, California, 
defendant MARKUS WALDER showed Customer 6 a copy of a statement for Customer 6’s 
undeclared account at International Bank and discussed account performance. 

93. In or around 2009, during a conversation with Customer 6 about the U.S. 
government’s investigation of UBS, defendant MARKUS WALDER advised Customer 6 that 
International Bank may have to exit the undeclared cross-border banking business with U.S. 
customers and conceded that International Bank had some existing U.S. customers who complied 
with U.S. tax law. 

Customer 7 

94. In or around 2002, at a meeting in Nassau, Bahamas, a private banker at 
International Bank informed Customer 7, a U.S. citizen and resident of West Palm Beach, 
Florida, that International Bank would transfer Customer 7’s undeclared account from the 
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Bahamas to either Zurich, Switzerland or the Cayman Islands as International Bank could not 
maintain the undeclared account in the Bahamas any longer. 

95. On or about November 1 1 , 2003, at a meeting in Nassau, Bahamas, Customer 7 
executed documents to open an undeclared account at International Bank in Zurich, Switzerland, 
including a document that stated that Customer 7 did not wish to have International Bank 
disclose Customer 7’s ownership of the account to the IRS, and transferred into that account the 
contents of Customer 7’s undeclared account at International Bank in the Bahamas. 

96. In or about 2003, at a meeting in Jupiter, Florida, defendant SUSANNE ROEGG 
MEIER informed Customer 7 that she would send to Customer 7 in the United States cash 
withdrawn from the undeclared account at International Bank in the form of bank checks payable 
to Customer 7. 

97. On or about August 1 9, 2004, defendant SUSANNE ROEGG MEIER caused to 
be sent via DHL from Switzerland to Customer 7 in Palm Beach Gardens, Florida, two bank 
checks issued by International Bank, each in the amount of $9,923.43, funded with withdrawals 
from Customer 7’s undeclared account at International Bank. 

98. On or about May 19, 2005, defendant SUSANNE RUEGG MEIER caused to be 
sent via DHL from Switzerland to Customer 7 in Palm Beach Gardens, Florida, two bank checks 
issued by International Bank, each in the amount of $9,923.46, funded with withdrawals from 
Customer 7’s undeclared account at International Bank. 

99. On or about October 30, 2008, defendant SUSANNE ROEGG MEIER caused to 
be sent via DHL from Switzerland to Customer 7 in Palm Beach Gardens, Florida, two bank 
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checks issued by International Bank, each in the amount of $9,93 1 .22, funded with withdrawals 
from Customer 7’s undeclared account at International Bank. 

Customer 8 

100. In or about 1995, at a meeting at an International Bank office in Miami, Florida, 
Customer 8, a U.S. citizen and resident of Owings Mills, Maryland, signed documents that 
authorized him to make changes to Customer 8’s parents’ undeclared account at International 
Bank. 

101. In or around 2005, at the suggestion of defendant SUSANNE ROEGG MEIER, 
Customer 8 met with defendant ROGER SCHAERER at the Representative Office of 
International Bank in New York to add signatories to the undeclared account and to review 
account statements. 

102. In or around 2005, at the Representative Office of International Bank in New 
York City, on the advice of defendant SUSANNE ROEGG MEIER, Customer 8 met with 
defendant ROGER SCHAERER to review account statements for the undeclared account at 
which time defendant ROGER SCHAERER explained that the account statements were not kept 
in the United States, but sent via either computer or fax from Switzerland to the Representative 
Office shortly before the meeting and shredded at the meeting’s conclusion. 

103. In or around early 2009, during a phone call from Switzerland to the United 
States, defendant SUSANNE ROEGG MEIER informed Customer 8 he had to close the 
undeclared account at International Bank within 60 days and transfer the funds either to the 
United States or to another bank in Switzerland. 
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Customer 9 

104. In or around 2000, Customer 9, a U.S. citizen and resident of Geneva, New York, 
received a phone call in the United States from defendant SUSANNE RUEGG MEIER regarding 
the power of attorney that Customer 9 held over the undeclared account maintained by the 
parents of Customer 9 at International Bank. 

105. In or around 2002, at a meeting at the Representative Office of International Bank 
in New York City to discuss and determine investment strategy for the undeclared account, 
defendant SUSANNE ROEGG MEIER advised Customer 9 to open an account at International 
Bank’s SEC-registered and U.S. tax compliant business if Customer 9 wished to invest in U.S, 
securities. 

106. In or around 2003, at a meeting at the Representative Office of International Bank 
in New York City to discuss and determine investment strategy for the undeclared account, 
defendant SUSANNE ROEGG MEIER advised Customer 9 to open an account at International 
Bank’s SEC-registered and U.S. tax compliant business if Customer 9 wished to invest in U.S. 
securities. 

107. In or around 2006, defendant SUSANNE ROEGG MEIER advised Customer 9 to 
open an undeclared account at International Bank in the name of nominee tax haven entity and 
suggested that Customer 9 meet with defendant JOSEF DORJG. 

108. In or around 2006, defendant JOSEF DORJG created, or caused to be created, a 
nominee tax haven entity for Customer 9 and opened, or caused to be opened, an undeclared 
account at International Bank in Zurich, Switzerland the name of that entity. 
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1 09. In or around 2009, defendant SUSANNE ROEGG MEIER telephoned Customer 9 
in the United States and informed Customer 9 that the undeclared account held in the name of the 
nominee tax haven entity at International Bank had to be closed. 

110. In or around 2009, defendant JOSEF DORIG closed the undeclared account that 
he opened, and caused to be opened, on behalf of Customer 9 in the name of the nominee tax 
haven entity at International Bank on and transferred the contents to a new account in the name 
of the nominee tax haven entity at Private Swiss Bank # 3. 

Customers 10 and 11 

111. On or about 200 1 , Customer 1 0, a U.S. citizen and resident of Clinton Comers, 
New York, began assisting Customer 1 1, a U.S. citizen and resident of Wayne, New Jersey, to 
manage the undeclared account held in the name of Customer 1 1 - the parent of Customer 10 - 
at International Bank. 

112. On or about 2007, defendant SUSANNE ROEGG MEIER met with Customers 1 0 
and 1 1 at a hotel in New York, New York, to discuss the investment strategy for the undeclared 
account held in the name of Customer 1 1 at International Bank. 

113. On or about 2007, defendant SUSANNE ROEGG MEIER met with Customer 1 0 
at International Bank in Zurich, Switzerland, to discuss the investment strategy for the 
undeclared account held in the name of Customer 1 1 at International Bank at which time 
defendant SUSANNE ROEGG MEIER advised Customer 10 to open a second undeclared 
account in the name of a nominee tax haven entity in order to conceal Customer 1 1 ’s ownership 
of assets and income. 
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114. On or about 2007, defendants SUSANNE RUEGG MEIER and JOSEF DORIG 
met with Customer 10 at International Bank in Zurich, Switzerland, to open a second undeclared 
account in the name of a nominee tax haven entity in order to conceal Customer 1 1 ’s ownership 
of assets and income from U.S. authorities. 

115. In or around 2007, defendant JOSEF DORIG created, or caused to be created, a 
nominee tax haven entity for Customer 1 1 and opened, or caused to be opened, an undeclared 
account at International Bank in Zurich, Switzerland in the name of that entity. 

116. On or about 2008, defendant SUSANNE ROEGG MEIER met with Customers 10 
and 1 1 at a hotel in New York, New York, to discuss investment strategies for the undeclared 
accounts at International Bank. 

Customers 12, 13 and 14 

117. On or about September 4, 1 997, a married couple - Customers 1 2, a U.S. citizen 
and resident of Bellevue, Washington, and 13, a legal permanent resident of the U.S. and resident 
of Bellevue, Washington - jointly opened an undeclared account at a wholly owned subsidiary of 
International Bank in Zurich, Switzerland. 

118. On or about June 27, 2007, defendant ANDREAS BACHMANN assisted 
Customers 12 and 13 to close their undeclared account at a wholly owned subsidiary of 
International Bank and transferred the contents to an undeclared account at Kantonal Bank in 
Zurich, Switzerland that defendant ANDREAS BACHMANN opened on behalf of Customers 12 
and 13. 
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119. In or around September 2009, in a phone cal! to Customer 13 in the United States, 
defendant ANDREAS BACHMANN asked to meet with Customer 13 in Vancouver, Canada, as 
defendant ANDREAS BACHMANN refused to travel into the United Slates. 

1 20. In or around September 2009, at a meeting at a hotel in Vancouver, Canada, 
defendant ANDREAS BACHMANN informed Customer 13 and Customer 14, the adult child of 
Customers 12 and 13, that Kantonal Bank intended to close the undeclared account as U.S. 
authorities were placing great pressure on Swiss financial institutions and defendant 
ANDREAS BACHMANN informed Customers 13 and 14 that he could assist them to open an 
undeclared account at another Swiss bank or they could transfer the account to a different Swiss 
bank and maintain it as a declared account. 

121. In or around September 2009, at a meeting at a hotel in Vancouver, Canada, 
defendant ANDREAS BACHMANN provided Customers 13 and 14 with documents to open a 
undeclared account at one Swiss bank and a declared account at another Swiss bank. 

1 22. In or around September 2009, at a meeting at a hotel in Vancouver, Canada, 
Customers 1 3 and 14 executed documents to open an undeclared account at one Swiss bank and 
a declared account at another Swiss bank and returned them to defendant ANDREAS 
BACHMANN. 

Customer 15 

123. In or around the late 1990s, Customer 15, a U.S. citizen and resident of New 
York, New York, met in Zurich, Switzerland with defendant ANDREAS BACHMANN to open 
an undeclared account at a wholly owned subsidiary of International Bank at which lime 
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defendant ANDREAS BACHMANN advised Customer 1 5 to open the account in the name of a 
nominee entity in order to conceal Customer 15’s ownership of the account. 

124. On or about December 6, 2000, on behalf of Customer 1 5, defendant 
JOSEF DORIG caused to be opened an undeclared account at a wholly owned subsidiary of 
International Bank in the name of a nominee tax haven entity. 

125. On or about December 6, 2000, defendant JOSEF DORJG provided to a wholly 
owned subsidiary of International Bank a Form W-8BEN that falsely stated that the nominee tax 
haven entity was the beneficial owner of the undeclared account owned by Customer 1 5. 

126. In or around 2001, at a meeting in New York City, Customer 1 5 gave defendant 
ANDREAS BACHMANN approximately $20,000 in cash to deposit in the undeclared account at 
a wholly owned subsidiary of International Bank, which defendant ANDREAS BACHMANN 
had requested as he had another customer who wished to make a withdrawal from an account in 
Switzerland. 

127. On or about May 30, 2003, defendant JOSEF DORJG provided to a wholly owned 
subsidiary of International Bank a Form W-8BEN that falsely stated that a nominee tax haven 
entity was the beneficial owner of the account owned by Customer 1 5. 

Customer 16 

128. In or around 1972, Customer 1 6, a legal permanent resident of the United States, 
opened an undeclared account at a wholly owned subsidiary of International Bank. 

1 29. In or around 1 972, on behalf of Customer 1 6, defendant JOSEF DORJG caused to 
be opened an undeclared account in the name of a nominee tax haven entity (he., a trust) at a 
wholly owned subsidiary of International Bank. 
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130. In or around 1999, defendant ANDREAS BACHMANN met with Customer 16 in 
California to discuss the undeclared account at a wholly owned subsidiary of International Bank 
and showed Customer 16 a copy of the statement of the undeclared account. 

131. On or about September 7, 2000, on behalf of Customer 1 6, defendant 

JOSEF DORIG caused to be opened an undeclared account in the name of a nominee tax haven 
entity fi.e. . a corporation) at a wholly owned subsidiary of International Bank after defendant 
JOSEF DORIG advised Customer 16 that a corporation would make it more difficult for U.S. 
authorities to discover that the wholly owned subsidiary of International Bank was conducting 
business with a U.S. customer. 

132. On or about September 22, 2000, defendant JOSEF DORIG provided a wholly 
owned subsidiary of International Bank a Form W-8BEN that falsely stated that a nominee tax 
haven entity was the beneficial owner of the account owned by Customer 16. 

133. On or about May 30, 2003, defendant JOSEF DORIG provided a wholly owned 
subsidiary of International Bank a Form W-8BEN that falsely stated that a nominee tax haven 
entity was the beneficial owner of the account owned by Customer 1 6. 

134. On or about January 1, 2006, defendant JOSEF DO RIG provided a wholly owned 
subsidiary of International Bank a Form W-8BEN that falsely stated that a nominee tax haven 
entity was the beneficial owner of the account owned by Customer 16. 

1 35. In or around 2006, defendant ANDREAS BACHMANN met with Customer 1 6 in 
California to discuss the undeclared account at a wholly owned subsidiary of International Bank 
and showed Customer 16 a copy of the statement of the undeclared account. 
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1 36. In or around 2006, defendant ANDREAS BACHMANN fold Customer 1 6 that he 
was leaving a wholly owned subsidiary of Internationa! Bank because he believed that the safety 
of his customers’ banking information was in jeopardy and would be employed at Asset 
Management Firm # 1 as an investment manager. 

137. In or around 2006, after advising Customer 1 6 that Kantonal Bank would not be 
under the same pressure as a wholly owned subsidiary of International Bank, defendant 
ANDREAS BACHMAN transferred Customer 1 6’s undeclared account at a wholly owned 
subsidiary of International Bank to a new undeclared account at Kantonal Bank. 

138. In or around August 2009, defendant ANDREAS BACHMAN told Customer 1 6 
he was leaving Asset Management Firm # 1 to work as a partner at a new company. Asset 
Management Firm # 2, and offered to transfer Customer 16’s undeclared account from Kantonal 
Bank to a Swiss bank that had a relationship with Asset Management Firm # 2. 

Customer 17 

1 39. In or around 1 983, Customer 1 7 opened an undeclared account at a wholly owned 
subsidiary of International Bank in Zurich, Switzerland and deposited into the account $125,000 
in cash. 

140. In or around 1 984, Customer 1 7 met in Fort Meyers, Florida with a banker from a 
wholly owned subsidiary of International Bank to discuss the investments in the undeclared 
account. 

141. Prior to September 1 1 , 200 1 , Customer 1 7 secretly transported approximately 
$250,000 in cash from the Untied States to Switzerland by concealing the money beneath 
Customer 1 7’s clothes in nylon pantyhose that was wrapped around Customer 1 7’s body. 
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142. In or around 2001, Customer 17 deposited $250,000 in cash into the undeclared 
account at a wholly owned subsidiary of International Bank in Switzerland. 

Customer 18 

143. In or about 2000, at a meeting in Anaheim, California, to discuss Customer 18’s 
declared account at International Bank in Zurich, Switzerland, an International Bank banker 
provided Customer 1 8 with documents to open a separate, undeclared account at International 
Bank in Zurich, Switzerland. 

144. In or about 2000, Customer 18 sent via private courier from Anaheim, California 
to Zurich, Switzerland, executed documents to open an undeclared account at International Bank 
in Zurich, Switzerland. 

145. In or around 2002, at a meeting in Anaheim, California, a banker from 
International Bank met with Customer 18 to discuss the investments in the declared and 
undeclared accounts at which time the banker provided Customer 1 8 with a paper copy of a 
statement for the undeclared account. 

146. In or around July 2009, Customer 18 received a telephone call in the United States 
from a banker with International Bank in Switzerland who stated that Customer 18 had to close 
his undeclared account. 

Customer 19 

147. In or around July 1996, Customer 19, a U.S. citizen and resident of Stuart, 

Florida, inherited an undeclared account at International Bank. 
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148. On or about January 23, 1997, Customer 19 made a withdrawal of $4,000 from 
the undeclared account at International Bank at the Representative Office of International Bank 
in Miami, Florida. 

149. In or around 1 999, Customer 1 9 made a withdrawal of approximately $4,000 from 
the undeclared account at International Bank at the Representative Office of International Bank 
in Miami, Florida. 

Customer 20 

1 50. In or around 1 993, Customer 20, a U.S. citizen and resident of Palm Beach, 
Florida, opened an undeclared account at International Bank and made an initial deposit into that 
account at an office of International Bank in New York, New York. 

151. In or around 1993, defendant MARCO P ARENTl ADAMl telephoned Customer 
20 in the United States to introduce himself as the banker responsible for Customer 20's 
undeclared account at International Bank. 

1 52. Beginning in or around the 1 990s and continuing through in or around 2008, 
defendant MARCO PARENTI ADAMl mailed copies of statements for Customer 20’s 
undeclared account at International Bank to Customer 20's home on the island of Saint Barths, an 
overseas collectivity of France, because defendant MARCO PARENTI ADAMl advised against 
mailing bank documents to the home of Customer 20 in Palm Beach, Florida. 

153. In or around the late 1 990s, defendant MARCO PARENTI ADAMl met in 
Florida with Customer 20 to provide investment advice and discuss Customer 20’s undeclared 
account at International Bank. 
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1 54. On or about October 1 1, 2006, defendant MARCO PARENTI ADAMI met with 
Customer 20 at a hotel in New York, New York, to discuss the undeclared account at 
International Bank. 

155. On or about October 1 2, 2006, Customer 20 filed with the IRS a false and 
fraudulent U.S. Individual Income Tax Return, Form 1 040, for tax year 2005 that failed to report 
the undeclared account and related income. 

156. In or around 2008, defendant MARCO PARENTI ADAMI met with Customer 20 
in the Bahamas to discuss the undeclared account at International Bank because defendant 
MARCO PARENTI ADAMI was reluctant to travel to the United States. 

1 57. In or around 2008, Customer 20 met with defendant MARCO PARENTI ADAMI 
in Geneva, Switzerland, to close the undeclared account at International Bank at which time 
defendant MARCO PARENTI ADAMI recommended transferring the undeclared account to an 
Israeli bank with a branch in Geneva or to a bank in Hong Kong and not repatriating the funds 
back to the United States in order to evade U.S. income taxes. 

Customer 21 

158. In or around 2004, Customer 2 1 , a U.S. citizen and resident of Norwood, New 
Jersey, at the direction of defendant MARCO PARENTI ADAMI, met with defendant 
ROGER SCHAERER at International Bank’s representative office in New York, New York, to 
execute bank forms to make Customer 2 1 a beneficial owner of an undeclared account at 
International Bank owned by the mother of Customer 2 1 . 
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159. On or about April 15, 2006, Customer 21 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 

160. In or around 2007, Customer 2 1 met with defendant ROGER SCHAERER at 
International Bank’s representative office in New York, New York, to execute bank forms to add 
another individual’s name to the undeclared account at International Bank. 

161. In or around September 2007, in response to Customer 2 1’s request to close the 
undeclared account at International Bank, defendant MARCO PARENTI ADAMI, via telephone, 
advised Customer 21 that the undeclared account could be transferred to another offshore bank 
and that he could locate a Swiss lawyer to assist in the transfer. 

Customers 22 and 23 

162. In or around 1983, on the advice of an International Bank banker. Customer 22, an 
Iranian national residing in Beverly Hills, California, opened an undeclared account at 
International Bank in Switzerland in the name of a fictitious person. 

163. On or about October 1 2, 2006, Customer 22 filed with the IRS a false and 
fraudulent U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report 
the undeclared account and related income. 

164. In or around 2007, defendant MARCO PARENTI ADAMI sent a fax to Customer 
22 in the United States requesting to meet to discuss the undeclared account. 

165. In or around the Fall of 2007, defendant MARCO PARENTI ADAMI met at a 
hotel in Beverly Hills, California, with Customer 22 and. Customer 23, a U.S. citizen residing in 
Beverly Hills, California, who was the son of Customer 22 and a beneficial owner of the 
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undeclared account, at which time defendant MARCO PARENTI AD AMI presented them with 
bank forms to close the undeclared account and to open a new undeclared account at 
International Bank. 

166. In or around December 2008, Customer 23 met with defendant MARCO 
PARENTI ADAMl and another International Bank banker in Geneva, Switzerland. After the 
meeting, the International Bank banker introduced Customer 23 to a Swiss attorney who 
instructed Customer 23 that if Customer 23 wished to maintain the undeclared account as a 
“secret” undeclared account then Customer 23 would have to create a trust to hold the money. 

1 67. In or around July 2009, during a meeting in Paris, France, the International Bank 
banker informed Customer 23 that Customer 23 had to close the undeclared account at 
International Bank but that Customer 23 could transfer the account to a private bank in 
Switzerland instead of repatriating the flmds to the United States. 

Customer 24 

1 68. In or around 1 994, Customer 24, a U.S. citizen and resident of Beverly Hills, 
California, opened an undeclared account at International Bank in Geneva, Switzerland, at which 
time Customer 24 met defendant MARCO PARENTI ADAMl. 

169. In or around, 1 997, on the advice of defendant MARCO PARENTI ADAMl, 
Customer 24 opened an undeclared account at International Bank in the name of a nominee tax 
haven entity. 

1 70. In or around 1997, Customer 24 met with defendant MARCO PARENTI ADAMl 
at a hotel in Los Angeles, California, at which time defendant MARCO PARENTI ADAMl 
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provided account updates and copies of statements for the undeclared account that did not 
identify the account holder. 

171. In or around 2005, Customer 24 met with defendant MARCO PARENTI ADAMI 
at a hotel in Los Angeles, California, at which time defendant MARCO PARENTI ADAMI 
provided account updates and copies of statements for the undeclared that did not identify the 
account holder. 

172. On or about September 1 6, 2006, Customer 24 filed with the IRS a false and 
fraudulent U.S, Individual Income Tax Return, Form 1040, for lax year 2005 that failed to report 
the undeclared account and related income. 

173. In or around 2009, on the advice of defendant MARCO PARENTI ADAMI, 
Customer 24 closed the undeclared account at International Bank and transferred it to a new 
undeclared account at Israeli Bank in Switzerland. 

Customer 2S 

174. In or around 2003, defendant MARCO PARENTI ADAMI met with Customer 25, 
a naturalized U.S. citizen residing in La Jolla, California, and discussed Customer 25’s 
undeclared account at International Bank and provided Customer 25 with a copy of a bank 
statement for the account. 

175. On or about April 15, 2006, Customer 25 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 
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Customers 26 and 27 

176. In or around 1 953, Customer 26, a U.S. citizen and resident of Elizabeth, New 
Jersey, opened an undeclared account at International Bank in Basel, Switzerland. 

1 77. On or about March 3, 1 988, in response to a request from Customer 26 to receive 
in the United States cash from the undeclared account, an International Bank banker mailed a 
letter from Switzerland to Customer 26 in Elizabeth, New Jersey, in which an International Bank 
banker provided the status of the account, recommended a new investment strategy, stated that 
the bank would not transfer cash from Switzerland to the United States as it did not wish to 
comply with U.S. reporting requirements, and advised that the account holder could obtain the 
funds in Switzerland, or, in the alternative, offered “[mjaybe our people at [International Bank] 
in New York (100 Wall Street) can help you.” 

178. In or about 2002, defendant EMANUEL AGUSTONI called from New York, 

New York to Customer 27, a U.S. citizen and resident of Ossining, New York, at Customer 27’s 
home to discuss the undeclared account at International Bank that Customer 27 inherited upon 
the death of Customer 26 in 1 998. 

179. On or about July 6, 2002, defendant EMANUEL AGUSTONI mailed to Customer 
27 in the United States a copy of defendant ROGER SCHAERER’s business card and instructed 
Customer 27 that defendant ROGER SCHAERER would be Customer 27’s contact in New 
York. 

1 80. In or about July 2002, on the advice of defendant EMANUEL AGUSTONI, 
Customer 27 transferred the contents of Customer 27’s undeclared account into a new undeclared 
account, opened in Customer 27’s name, at International Bank. 
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181. On or about November 4, 2002, defendant EMANUEL AGUSTONl mailed from 
Switzerland to Customer 27 in Ossining, New York, account opening documents for Customer 
27’s undeclared account with instructions that to mail the executed documents either to him in 
Switzerland or to defendant ROGER SCHAERER at International Bank’s representative office in 
New York, New York. 

1 82. In or around May 2004, defendant EMANUEL AGUSTONl met with Customer 
27 at a hotel in New York, New York, to review statements for Customer 27’s undeclared 
account and discuss investment strategy. 

183. On or about April 16, 2005, defendant EMANUEL AGUSTONl called from 
Switzerland to Customer 27 in Ossining, New York, and unsuccessfully solicited Customer 27 to 
close the undeclared account at International Bank and transfer it to Private Swiss Bank # 2. 

184. In or around December 2005, defendant EMANUEL AGUSTONl mailed from 
Switzerland to Customer 27 in Ossining, New York, a greeting card in which he proposed to 
meet with Customer 27 and provided his email address at Private Swiss Bank # 2. 

185. On or about April 15, 2006, Customer 27 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 

1 86. In or around Spring 2009, defendant EMANUEL AGUSTONl called from 
Switzerland to Customer 27 in the United States and solicited Customer 27 to close the 
undeclared account at International Bank and transfer it to Private Swiss Bank # 2 and inquired 
whether Customer 27 was aware of the Department of Justice’s criminal investigation of UBS. 
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1 87. In or around August 2009, Customer 27 met with an International Bank banker in 
Zurich, Switzerland, to close the undeclared account at which time the banker suggested that 
rather than repatriate the funds to the U.S. that he transfer the account to another Swiss bank. 
Customers 28 and 29 

1 88. In or around 2002, defendants ROGER SCHAERER and 

EMANUEL AGUSTONl met with Customer 28, a U.S. citizen and resident of New York, New 
York, and Customer 29, a U.S. citizen and resident of Palm Desert, California, at International 
Bank’s representative office in New York, New York, to open undeclared accounts at 
International Bank. 

189. In or around June 2002, in Zurich, Switzerland, on the advice of defendant 
EMANUEL AGUSTONl, Customer 28 opened an undeclared account in the name of a nominee 
tax haven entity at International Bank. 

1 90. In or around 2002, defendant EMANUEL AGUSTONl sent via DHL from 
Switzerland to Customer 28 in New York, New York, an American Express charge card and a 
Maestro debit card linked to Customer 28’s undeclared account at International Bank with the 
instruction that Customer 28 limit the use of the cards to times when Customer 28 was in Europe. 

191. Beginning in or about 2003, and continuing through 2008, Customer 28 
periodically met with defendant ROGER SCHAERER in New York, New York, to discuss the 
performance of the undeclared accounts at International Bank, 

192. In or around 2003, Customer 28 met with defendant EMANUEL AGUSTONl in 
Zurich, Switzerland, to open an undeclared account at International Bank. 
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193. In or around 2003, in Zurich, Switzerland, defendant EMANUEL AGUSTONI 
provided Customer 29 with an American Express charge card and Maestro debit card linked to 
the undeclared account and instructed that Customer 29 only use the charge card and debit card 
in Europe. 

194. In or around 2003, in Zurich, Switzerland, defendant EMANUEL AGUSTONI 
informed Customer 28 that International Bank would send money from the undeclared account to 
the United States in the form of a bank check but advised that Customer 28 should not receive 
individual checks in excess of $10,000 in order to avoid the suspicion of Customer 28’s U.S. 
bank. 

195. In or about February 12, 2003, defendant EMANUEL AGUSTONI caused to be 
sent via DHL from Switzerland to Customer 28 in New York, New York, cash withdrawn from 
the undeclared account at International Bank in the form of a bank check payable to Customer 28 
in the amount of $5,400 and a bank check payable to Customer 28’s spouse in the amount of 
$4,534.62. 

1 96. In or about March 2004, Customer 28 contacted International Bank officials at the 
representative office in New York, New York and directed them to make available for 
withdrawal funds from the undeclared account at an International Bank office in Zurich, 
Switzerland. 

197. On or about March 1 6, 2004, after making a request to bankers at International 
Bank’s representative office in New York, New York, Customer 28 withdrew $20,000 in cash 
from the undeclared account at an International Bank office in Zurich, Switzerland. 
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198. In or around 2005, defendant EMANUEL AGUSTONl met with Customer 29 in 
Switzerland and solicited Customer 29 to close the undeclared account at International Bank and 
transfer it to Private Swiss Bank U 2. 

1 99. In or about January 1 2, 2006, an International Bank banker caused to be sent via 
DHL from Switzerland to Customer 28 in New York, New York, cash withdrawn from the 
undeclared account at International Bank in the form of a bank check payable to Customer 28 in 
the amount of $4,876.64 and a bank check payable to Customer 28's spouse in the amount of 
$5,176.68. 

200. On or about April 1 5, 2006, Customer 28 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for lax year 2005 that failed to report the 
undeclared account and related income. 

201 . On or about April 1 5, 2006, Customer 29 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 

202. In or around December 2008, Customer 28 contacted International Bank officials 
at the Representative Office in New York, New York, and directed them to make available for 
withdrawal funds from the undeclared account at an International Bank office in Nassau, 
Bahamas. 

203. On or about December 17, 2008, after making a request to bankers at International 
Bank’s representative office in New York, New York, Customer 28 withdrew $20,000 in cash 
from the undeclared account at an International Bank office in Nassau, Bahamas. 
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204. In or about March 5, 2009, an International Bank banker caused to be sent via 
DHL from Switzerland to Customer 28 in New York, New York, cash withdrawn from the 
undeclared account at International Bank in the form of a bank check payable to Customer 28 in 
the amount of$2,6 13.63 and a bank check payable to Customer 28’s spouse in the amount of 
$2,463.63. 

205. In or around 2009, in Zurich, Switzerland, International Bank bankers informed 
Customer 28 that Customer 28 had to close the undeclared account and advised Customer 28 to 
contact defendant EMANUEL AGUSTONI regarding transferring the undeclared account to 
another Swiss bank. 

206. In or around 2009, defendant EMANUEL AGUSTONI met with Customer 29 at a 
hotel in New York, New York, and solicited Customer 29 to close the undeclared account at 
International Bank and transfer it to another Swiss bank. 

Customers 30, 31, 32 and 33 

207. In or around the late 1 960s, Customers 30 and 3 1 , a married couple who were 
U.S. citizens and residents of Pittsburgh, Pennsylvania, opened an undeclared account in their 
own names at International Bank in Switzerland. 

208. On or about June 1 8, 2003, Customers 30 and 3 1 spoke by telephone from an 
International Bank office in Nassau, Bahamas, with defendant EMANUEL AGUSTONI in 
Switzerland regarding the undeclared account. 

209. On or about June 1 8, 2003, at a International Bank office in Nassau, Bahamas, 
Customer 32, the child of Customers 30 and 3 1 , executed a bank form giving her signature 
authority over her parents’ undeclared account. 
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210. In or around late-2003, on the instruction of defendant EMANUEL AGUSTONI, 
Customer 32 met with defendant ROGER SCHAERER at International Bank’s representative 
office in New York, New York, regarding the undeclared account, 

211. In or around Spring 2004, in Zurich, Switzerland, on the advice of defendant 
EMANUEL AGUSTONI, Customers 30 and 31 closed their undeclared account at International 
Bank and opened a new undeclared account in the name of a nominee tax haven entity. 

212. On or about April 15, 2006, Customers 30 and 3 1 jointly filed with the IRS a false 
and fraudulent U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to 
report the undeclared account and related income. 

213. On or about July 3, 2008, defendant EMANUEL AGUSTONI mailed from 
Switzerland to Customers 30 and 3 1 in Pittsburgh, Pennsylvania, bank forms to open an 
undeclared account in the name of the nominee tax haven entity at Private Swiss Bank # 2. 

214. In or around January 2009, Customers 30 and 3 1 closed their undeclared account 
at International Bank and transferred it to Private Swiss Bank # 2, 

215. In or around May 2009, at a meeting at the home of Customers 30 and 31 in 
Pittsburgh, Pennsylvania, defendant EMANUEL AGUSTONI informed Customers 30 and 31 of 
the Department of Justice’s criminal investigation of UBS and advised them to close their 
undeclared account at Private Swiss Bank It 2 and open a new account in the name of the 
nominee tax haven entity at Private Swiss Bank U 1. 

216. On or around July 2009, Customers 30 and 3 1 closed the undeclared account at 
Private Swiss Bank # 2 and transferred it to Private Swiss Bank # 1. 
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217. In or around Summer 2009, Customer 33, the child of 30 and 31, spoke with 
defendant EMANUEL AGUSTONI over the telephone at which time defendant 
EMANUEL AGUSTONI discouraged the participation of Customers 30, 3 1, 32, and 33 in the 
Voluntary Disclosure Program. 

Customer 34 

218. In or around the 1990s, Customer 34, a legal permanent resident of the United 
States residing in Oakland, New Jersey, met with defendant EMANUEL AGUSTONI in the 
office of defendant ROGER SCHAERER at International Bank’s representative office in New 
York, New York, at which time defendant EMANUEL AGUSTONI advised Customer 34 to 
open an undeclared account at International Bank in the name of a nominee tax haven entity. 

219. In or around the 1990s, an International Bank banker working at International 
Bank’s representative office in New York, New York, traveled to Customer 34’s home in 
Oakland, New Jersey, and had Customer 34 sign bank forms to open an undeclared account at 
International Bank in the name of a nominee tax haven entity. 

220. On or about May 1 , 2006, Customer 34 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 

Customer 35 

221. In or around 2002, in Zurich, Switzerland, in a meeting to discuss an undeclared 
account held in the name of a nominee tax haven entity. Customer 35, a naturalized U.S. citizen 
residing in Miami Beach, Florida, was shown a copy of an account statement by defendant 
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MICHELE BERGANTINO and advised that defendant ROGER SCHAERER worked for 
International Bank in the United States and would be able to assist Customer 35 with banking. 

222. On or about July 13, 2006, Customer 35 filed with the IRS a false and fraudulent 
U.S. Individual Income Tax Return, Form 1040, for tax year 2005 that failed to report the 
undeclared account and related income. 

223. In or around September 2008, in Zurich, Switzerland, in response to Customer 
35’s statement that Customer 35 was a U.S. resident and a question about Customer 35’s U.S. tax 
reporting obligations, defendant MICHELE BERGANTINO advised Customer 35 that she had 
no reporting obligations as she had originally opened the undeclared account with an Iranian 
passport and, as such. International Bank would have recorded in its files that Customer 35 was 
not a U.S. taxpayer. 
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(All in violation of Title 18, United States Code, Section 371.) 


A TRUE BILL 

*0 Ihfi fi-CovemnuDlAci, 
’"f “"BnsI of Ihia paae bas been fllni 
seot Ua cieik^ OSMt 


FOREPERSON 

NEIL H. MACBRIDE JOHN A. DICCICO 

United States Attorney Principal Deputy Assistant Attorney 

Eastern District of Virginia General 

Tax Division 



Senior Litigation Counsel 
Mark F. Daly 
Michelle M. Petersen 
Melissa S. Siskind 
Tino M. Lisella 
Trial Attorneys 
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To: Shafir, Robert <rober(.shafif@credil-suisse.com> 

From: DeCheHis, Anthony <.'0=CREDiT- 

SUiSSE/OU=GL/CN=REClPlENTS/CN=ADECHELL> 

Cc; 

Bcc; 

Received Dale: 2013-01-29 16:42:31 EST 

Subject: RE: {No Subject) 


“ Redacted by the Pcrdianent 
Subcommittee on Fi' <'5n"ations 


Ok 

Will try by phone so we can get it done sooner rather than later. 

i’m am also going to try to coordinate with you the next lime we are in CH togelner. 

There are some legacy Ciariden issues {CB) brewing that we need to brief you on. 

i'll attend your meeting tomorrow via video or phone. 


Sent with Good (www.gQod.com) 


— Original Message — 

From: Shafir, Robert 

Sent: Tuesday, January 29, 2013 04:23 PM Eastern Standard T‘me 
To: DeChellis, Anthony 
Subject: Re: (No Subject) 


Whatever works. 


From; DeChellis, Anthony 
To: Shafir, Robert 
Sent: Tue Jan 29 1 6:04:43 2013 
Subject: RE; (No Subject) 


Yes 

I have a presentation to show you ( will send a draft) as soon as v/e can gel on you calendar, 

!'m in Zurich this week, next week I’m in Florida Mon. & Tues. to visiUh^ffiws and t^tten^hejB^HB^ 
Family's annual benefit dinner for cancer research ( aiso visitjr>g^|BmBB and the 
there), at the end of the week I'll be in Sundance , where I'm hosting 100 guests at the CS Entrepreneur's 
Summit. So . ! won't bo home for a while. Should I arrange a call with you while I'm on the road? 


Sent with Good (www.good.com) 


— Original Message — 

From; Shafir, Robert 

Sent; Tuesday, January 29, 2013 09:11 AM Eastern Standard Time 

To; DeCheitis, Anthony 

Subject; 


Tony, 


Permanent SuhcommiUcc on Investigations 


EXHIBIT #41 


Confidential Treatment Requested by Credit Su 


CS-SEN-00426110 
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Confidenfia! ! reatment Requested by Credit Suisse 


CS-SEN-00426111 
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Breaking News, Business News, Financial and Investing News & More } Reuters.co.uk 


Page 1 of ! 


» Print 

This copy is for your personal, non-commercia! use only. 

Swiss seek U.S. tax deal by year-end, but not at 
any price: paper 

Fri, Aug 3 2012 

ZURICH (Reuters) - The Swiss government stilt wants to settle a long-simmering dispute with U.S. justice officials over 
undeclared funds stowed in Swiss offshore funds by year-end, though not "at any price," Switzerland's chief diplomat said 
on Friday. 

"Our absolute priority is the best possible solution for Switzerland. We want a U.S. settlement by year-end, but not at any 
price," Michael Ambuehl, the Swiss government’s chief negotiator, said in an interview with Neue Zuercher Zeitung. 
Ambuehl's comments on the timing contrast with those made by Switzerland's finance minister Eveline Widmer-Schlumpf 
last month, in which she said she expected a deal with the U.S. before elections in that country. 

His comments are also a rejection of demands by some to use emergency law to hand over confidential Swiss bank data 
in the tax crackdown, which has been hanging over banks such as Credit Suisse (CSGN.VX: Quote, Profile. Research) 
and Julius Baer (BAER.VX: Quote, Profile. Research) for months. 

Switzerland wants the investigations dropped, in exchange for payment of fines and the transfer of names of thousands of 
U.S- bank clients. It also wants a deal to shield the remainder of its 300 or so banks from U.S. prosecution. 

In 2009, Swiss authorities reached a deal for UBS (UBSN.VX; Quote, Profile, Research) to pay a fine of $780 million to 
avert criminal charges, and ultimately agreed to allow the bank to reveal details of around 4,450 clients. 

Switzerland also agreed in July to do more to help other countries hunt tax dodgers following demands from the 
Organisation for Economic Co-operation and Development. 

"We exclude the introduction of retroactive legislation to enable us to hand over bank data (that predates the U.S. deal of 
2009)," Ambuehl said. 

(Reporting by Martin de Sa'Pinto; Editing by Helen Massy-Beresford) 
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Switzerland to Allow Its Banks to Disclose Hidden 
Client Accounts 

By LYNNLEY BROWNING and JULIA WERDIGIER 

1:24 p.m. I Updated 

The Swiss government said on Wednesday that it would allow its banks to 
disclose information on American clients with hidden accounts, a watershed move 
intended to help resolve a long-running dispute with the United States over tax 
evasion. 

The decision, which comes amid widening scrutiny in Europe of tax havens, is 
a turning point in what has been an escalating conflict between Switzerland and 
the United States. 

Eveline Widmer-Schlumpf, Switzerland’s finance minister, said the move 
would enable Swiss banks to accept an offer by the United States government to 
hand over broad client details and pay fines in exchange for a promise by United 
States authorities not to indict any banks. 

Related Links 

• Switzerland Weighs Deal in Tax Cases (May 28, 2013) 
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Disclosure of actual client names and account data, which American 
authorities have been aggressively seeking, would take place under a taxation 
treaty between the two countries that the American side has not yet ratified. Banks 
under criminal scrutiny that agree to cooperate with the decision could still face 
deferred-prosecution or nonprosecution agreements, a lesser punishment than 
indictment. 

Ms. Widmer-Schlumpf declined to say how much banks might have to pay. 

But she said the Swiss government would not make any payments as part of the 
agreement. Sources briefed on the matter say the total fines could eventually total 
$7 billion to $io billion, and that to ease any financial pressure on the banks, the 
Swiss government might advance the sums and then seek reimbursement. 

“It is important for us to be able to let the past be the past,” Ms. Widmer- 
Schlumpf said at a newn briefing in Bern, Switzerland. She declined to give any 
details about the program, but said banks would have one year to decide whether 
to accept the American offer. 

American clients w'hose names are handed over by Stviss banks but who have 
not voluntarily disclosed hidden accounts to the Internal Revenue Service would 
probably face criminal tax-evasion charges, lawyers said. Dozens of Americans 
have been indicted or charged in recent years for failing to disclose their accounts. 

Until now, the Swiss government has been resisting cooperation because the 
secrecy of its banking system has long made the country an offshore money haven 
for wealthy foreigners. 

The country is also under growing pressure from the European Union to assist 
in ferreting out citizens who have sheltered money using offshore private banking 
services. Switzerland is not a member of the European Union, but nations 
including France and Germany have tired of watching their citizens squirrel away 
cash with impunity right across their borders. 

The European Union is pushing member nations like Luxembourg and 
Austria to update their owm secrecy rules, meaning the Swiss could soon be 
without an ally in the bloc and be left vulnerable to pressure from other nations. 
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Ms. Widmer-Schlumpf said the government would work with Parliament to 
quickly pass a new law that would allow Swiss banks to accept the terms of the 
United States offer, but said the onus would be on individual banks to decide 
w'hether to participate. 

“If banks were not authorized to cooperate with the U.S. authorities, the 
initiation of further criminal investigations or charges concerning banking 
institutions could not be ruled out,” a Swiss government statement said. It added 
that “the uncertainty for the financial center would continue to exist.” 

In 2012, the United States Justice Department indicted Wegelin & Company, 
Switzerland’s oldest bank. The bank pleaded guilty in January, putting it out of 
business, and prosecutors have indicated in recent months that more indictments 
could be coming. 

Calling the decision “a good, a pragmatic solution for the banks to emerge 
from their past,” Ms. Widmer-Schlumpf said, “We expect this to create the base for 
banks to again gain some room for maneuver so that calm can return to the 
sector.” 

There is no certainty that Parliament would pass the law' after two of 
Switzerland’s biggest parties, the Social Democrats and the People’s Party, voiced 
their opposition and a third, the Christian Democratic People’s Party, said it 
disagreed with the urgency the new law' was put forward. 

Igor Moser, a spokesman for Ziircher Kantonalbank, one of about a dozen 
Swiss and Stviss-style banks under criminal scrutiny by United States prosecutors, 
said that if the Swiss Parliament approved the government’s decision, the bank 
“toII be able to agree on an individual solution with the U.S. authorities.” He 
added that "a possible penalty’ will be part of this individual agreement.” 

Ms. Widmer-Schlumpf hinted that the repercussions for banks that actively 
helped clients evade taxes after 2009 w'ould be bigger than for those that stopped 
such activities that year. “All banks knew after 2009 that they can no longer do all 
sorts of businesses,” she said. 
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It was in 2009 that UBS, the largest Swiss bank, agreed to enter into a 
deferred-prosecution agreement with the United States. The bank eventually 
turned over 4,450 client names and paid a $780 million fine after admitting 
criminal wrongdoing in selling tax-evasion services to wealthy Americans. Justice 
Department authorities were incensed that after the UBS deal, other Swiss banks 
took in American clients fleeing UBS to provide shelters for their income, 
according to court documents in cases of some indicted American clients. 

Also in 2009, Switzerland and the United States signed a protocol amending a 
1996 tax treaty governing exchanges of information on Americans suspected of 
avoiding taxes. While the protocol has been approved by the Swiss Parliament, it 
has been held up in the United States Senate, blocked by Senator Rand Paul, a 
Republican from Kentucky. The protocol makes it easier for American authorities 
to seek client and account data from Switzerland. 

The Swiss decision on Wednesday to turn over any American client names 
appears to be contingent on the American side passing the protocol. The decision 
said any names release w'ould “occur exclusively within the scope of administrative 
assistance procedures based on a valid double taxation agreement.” 

In the meantime, Swiss banks would bo free to disclose to American 
authorities broader statistical data about American clients, like information about 
business relationships. Such disclosure would then pave the way for banks under 
criminal investigation to negotiate settlements with United States authorities. 

“This is an important step for the banks; it will apparently allow them to 
disclose statistical information, such as the number of accounts with U.S. 
beneficial owners, the number of accounts with foreign corporations or 
foundations, and the amount of assets under management,” said Scott Michel, a 
tax lawyer in Washington, D.C. “The I.R.S. and D.O.J. can use this information as 
the basis for financial penalties under settlement agreements, which might be 
deferred-prosecution agreements or nonprosecution agreements,” 

The decision also requires Swiss banks that cooperate with the Justice 
Department to protect their bankers and employees from, among other things, 
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being fired for cooperating. American authorities have indicted more than two 
dozen Swiss bankers, lawyers and financial advisers in recent years. 

Other Swiss banks that have been the targets of United States inquiries 
include Credit Suisse, which disclosed in July 2011 that it had received a letter 
saying it was under a grand jurj' investigation; the Zurich-based Julius Baer; tw'o 
cantonal, or regional, banks; the Swiss operations of HSBC Holdings; and three 
Israeli hanks. Bank Hapoalim, Mizrahi-Tefahot Bank and Bank Leumi, 

Resolution of the conflict “has taken longer than it should have, with a lot of 
othenrise avoidable damage suffered on the Svriss side,” said Robert Katzberg, a 
wiiite-collar criminal defense lawyer in New York with Swiss and American bank 
clients. “But it now' appears the end is in sight.” 

David Jolly contributed reporting. 


© 2014 The New York Times Company 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

UNITED STATES OF AMERICA, : INDICTMENT 

-V.- 

SI 12 Cr. 02 (JSR) 

WEGELIN & CO . , : 

MICHAEL BERLINKA, 

URS PREI, and : 

ROGER KELLER, 

Defendants. 

COUNT ONE 
(Conspiracy) 

The Grand Jury charges: 

The Defendants and Co-Conspirators 
1. At all times relevant to this Indictment, WEGELIN & 

CO. ("WEGELIN"), the defendant, founded in 1741, was 
Switzerland's oldest ban)c. WEGELIN provided private ban)cing, 
asset management, and other services to individuals and entities 
around the world, including U.S. taxpayers living in the 
Southern District of New York. WEGELIN provided these services 
principally through "client advisors" based in its various 
branches in Switzerland ("Client Advisors") . WEGELIN was 
principally owned by eight managing partners (the "Managing 
partners") and was governed by an executive committee that 
included the Managing Partners (the "Executive Committee"). 
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WEGELIN had no branches outside Switzerland, but it directly 
accessed the U.S. banking system through a correspondent account 
that it held at UBS AG {"DBS") in Stamford, Connecticut (the 
"Stamford Correspondent Account") . As of in or about December 
2010, WEGELIN had 12 branches in Switzerland and approximately 
$25 billion in assets under management. 

2. From at least in or about 2008 up through and 
including in or about 2010, MICHAEL BERLINKA, the defendant, was 
a Client Advisor at the Zurich branch of WEGELIN, the defendant 
(the "Zurich Branch"). 

3 . From at least in or about 2006 up through and 
including in or about 2010, URS FREI, the defendant, was a 
Client Advisor at the Zurich Branch of WEGELIN, the defendant. 

4. From at least in or about 2007 up through and 
including in or about 2010, ROGER KELLER, the defendant, was a 
Client Advisor at the Zurich Branch of WEGELIN, the defendant. 

5. From in or about 2005 up through and including in or 
about 2010, Client Advisor A, a co-conspirator not named as a 
defendant herein, was a Client Advisor at the Zurich Branch. At 
various times. Client Advisor A also served as the "team leader" 
of MICHAEL BERLINKA, DRS FREI, and ROGER KELLER, the defendants, 
and certain other Client Advisors of the Zurich Branch. As a 
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team leader, Client Advisor A coordinated certain activities of, 
but did not supervise, these and other Client Advisors. 

6, From in or about 2007 up through and including in or 
about 2012, Managing Partner A, a co-conspirator not named as a 
defendant herein, was one of the Managing Partners of WEGELIN, 
the defendant. From in or about 2005 up through and including 
in or about 2011, Managing Partner A was the head of WEGELIN' S 
Zurich Branch. During that period. Managing Partner A 
supervised MICHAEL BERLINKA, ORS FREI, and ROGER KELLER, the 
defendants, Client Advisor A, and other Client Advisors in the 
Zurich Branch with respect to, among other things, the opening 
and servicing of "undeclared accounts" for U.S. t 2 ixpayers. 
"Undeclared accounts" are bank and securities accounts owned by 
U.S. taxpayers whose assets, and the income generated by the 
assets, were not reported by the U.S. taxpayers to the taxation 
authority of the United States, the Internal Revenue Service 
("IRS") . 

7. Prom in or about 2008 up through and including in or 
about 2011, Executive A, a co-conspirator not named as a 
defendant herein, was a member of the Executive Committee of 
WEGELIN, the defendant, and worked primarily at the Zurich 
Branch , 
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8. At all times relevant to this Indictment, Beda 
Singenberger { "Singenberger" ) , a co-conspirator not named as a 
defendant herein, was an independent asset manager for various 
U.S. taxpayers who held undeclared accounts at WEGELIN, the 
defendant, UBS, Swiss Bank A, and other Swiss banks. 

Singenberger helped his U.S. taxpayer-clients, WEGELIN, DBS, 
Swiss Bank A and other Swiss banks hide such accounts, and the 
income generated therein, by, among other things, selling sham 
corporations and foundations to U.S. taxpayers as vehicles 
through which the U.S, taxpayers could hold their undeclared 
accounts, and by managing the assets held in such accounts. 

From at least in or about 2002 to in or about 2006, Singenberger 
regularly traveled to the Southern District of New York and 
other places in the United States to meet with his U.S. 
taxpayer- clients with undeclared accounts at WEGELIN, UBS, and 
other Swiss banks . 

9. From in or about the raid-1990s up through and 
including in or about late 2008, Gian Gisler ("Gisler"), a co- 
conspirator not named as a defendant herein, was a client 
advisor at UBS in Switzerland. From in or about early 2009 up 
through and including in or about mid to late 2009, Gisler was 
an independent asset manager for U.S. taxpayers holding 
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undeclared accounts at WEGELIN, the defendant, OBS, and other 
Swiss banks. 

Obligations of United States Taxpayers 
With Respect to Foreign Financial Accounts 

10. At all times relevant to this Indictment, citizens and 
residents of the United States who had income in any one 
calendar year in excess of a threshold amount ("U.S. taxpayers") 
were required to file a U.S. Individual Income Tax Return ("Form 
1040"), for that calendar year with the IRS. On Form 1040, U.S. 
taxpayers were obligated to report their worldwide income, 
including income earned in foreign bank accounts. In addition, 
when a U.S. taxpayer completed Schedule B of Form 1040, he or 
she was required to indicate whether, at any time during the 
relevant year, the filer had "an interest in or a signature or 
other authority over a financial account in a foreign country, 
such as a bank account, securities account, or other financial 
account." If so, the U.S. taxpayer was required to name the 
country, 

11. In addition, D.S. taxpayers who had a financial 
interest in, or signature or other authority over, a foreign 
bank account with an aggregate value of more than $10,000 at any 
time during a given calendar year were required to file with the 
IRS a Report of Foreign Bank and Financial Accounts, Form TD F 
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90-22,1 ("FBAR") on or before June 30 of the following year. In 
general, the FBJiR required that the U.S. taxpayer identify the 
financial institution where the account was held, the type of 
account, the account number, and the maximum value of the 
account during the relevant calendar year. 

Overview of the Conspiracy 

12 . From at least in or about 2002 up through and 
including in or about 2011, more than 100 U.S. taxpayers 
conspired with, at various times, WEGELIN, MIC.UAEL BERLINKA, URS 
FREl, and ROGER KELLER, the defendants. Managing Partner A, 
Client Advisor A, other Client Advisors at WEGELIN, Beda 
Singenberger, Gian Gisler, and others known and unknown, to 
defraud the United States by concealing from the IRS undeclared 
accounts owned by U.S. taxpayers at WEGELIN. As of in or about 
2010, the total value of undeclared accounts held by U.S. 
taxpayers at WEGELIN was at least $1.2 billion. 

13. Among other things, WEGELIN, MICHAEL BERLINKA, URS 
FREI, and ROGER KELLER, the defendants, and other Client 
Advisors opened dozens of new undeclared accounts for U.S. 
taxpayers in or about 2008 and 2009 after UBS and another large 
international bank based in Switzerland {"Swiss Bank B") closed 
their respective businesses servicing undeclared accounts for 
U.S. taxpayers (the "U.S. cross-border banking businesses") in 
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the wake of widespread news reports in Switzerland and the 
United States that the IRS was Investigating UBS for helping 
U.S. taxpayers evade taxes and hide assets in Swiss bank 
accounts. WEGELIN, BERLINKA, FREI^ KELLER, Client Advisor A and 
other Client Advisors did so after WEGELIN' s Executive Committee 
affirmatively decided to capture for WEGELIN the illegal U.S. 
cross-border banking business lost by UBS and deliberately set 
out to open new undeclared accounts for U.S. taxpayer-clients 
leaving UBS. At or about the time this policy decision was 
announced to team leaders within WEGELIN, Executive A told the 
team leaders that WEGELIN was not exposed to the risk of 
prosecution that UBS faced in the United States because WEGELIN 
was smaller than UBS, and that WEGELIN could charge high fees to 
its new D.S. taxpayer- clients because the clients were afraid of 
criminal prosecution in the United States. As a result of this 
influx of former UBS D.S. taxpayer-clients into WEGELIN, 

WEGELIN' s undeclared U.S. taxpayer assets under management, and 
the fees earned by managing those assets, increased 
substantially . 

14. As part of their sales pitch to U.S. taxpayer-clients 
who were fleeing UBS, at various times, BERLINKA, FREI, KELLER, 
and other Client Advisors told U.S. taxpayer - client s , in 
substance, that their undeclared accounts at WEGELIN would not 
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be disclosed to the United States authorities because WEGELIN 
had a long tradition of bank secrecy and, unlike DBS, did not 
have offices outside Switzerland, thereby making WEGELIN less 
vulnerable to Dhited States law enforcement pressure. Managing 
Partner A and Executive A participated in some of the meetings 
where such statements were made to U.S. taxpayers. 

15. In furtherance of the conspiracy to defraud the 
United States, WEGELIN, the defendant, helped certain D.S. 
taxpayer-clients repatriate undeclared funds to the United 
States by issuing checks drawn on, and executing wire transfers 
through, WEGELIN 'S Stamford Correspondent Account for the 
benefit of the U.S. taxpayer- cl ients . In addition, WEGELIN 
helped at least two other Swiss banks repatriate undeclared 
funds to their own U.S. taxpayer- cl ients by issuing checks drawn 
on WEGELIN' s Stamford Correspondent Account for the benefit of 
the clients of the two other Swiss banks . 

Means and Methods of the Conspiracy 

16. Among the means and methods by which WEGELIN, MICHAEL 
BERLINKA, DRS FREI , and ROGER KELLER, the defendants, and their 
CO- conspirators carried out the conspiracy were the following: 

a. WEGELIN, BERLINKA, FREI, and ICELLER opened and 
serviced undeclared accounts for U.S. taxpayers -- sometimes in 
the name of sham corporations and foundations established under 
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the laws of Panama, Hong Kong, and Liechtenstein -- for the 
purpose of helping the U.S, taxpayers hide assets and income 
from the IRS. 

b . WEGELIN and FREI knowingly accepted bank 
documents falsely declaring that such sham entities beneficially 
owned certain accounts, when WEGELIN and FREI knew that U.S. 
taxpayers beneficially owned such accounts. 

c. WEGELIN, BERLINKA, and FREI opened undeclared 
accounts for U.S. taxpayers using code names and numbers (so- 
called "numbered accounts") so that the U.S. taxpayers' names 
would appear on as few documents as possible in the event that 
the documents fell into the hands of third parties. 

d. WEGELIN, BERLINKA, FREI, and KELLER ensured that 
account statements and related documents were not mailed to 
their U.S. taxpayer-clients in the United States. 

e. WEGELIN, BERLINKA, and KELLER sent e-mails and 
Federal Express packages to potential U.S. taxpayer-clients in 
the United States to solicit new private banking and asset 
management business. 

f. At various times from in or about 2005 up through 
and including in or about 2007, WEGELIN, BERLINKA, FREI, and 
.KELLER communicated by e-mail and/or telephone with U.S. 
taxpayer-clients who had undeclared accounts at WEGELIN. Client 
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Advisors sometimes used their personal e-mail accounts to 
communicate with U.S. taxpayers to reduce the risk of detection 
by United States law enforcement authorities, 

g. Beginning in or about late 2008 or early 2009, 
and after WEGELIK began to open new undeclared accounts for D.S. 
taxpayers fleeing UBS, Managing Partner A instructed BERLINKA, 
FREI, KELLER and other Client Advisors of the Zurich Branch not 
to communicate with their U.S. taxpayer- clients by telephone or 
e-mail, but rather to cause their U.S. taxpayer-clients to 
travel from the United States to Switzerland to conduct business 
relating to their undeclared accounts. 

h. Various U.S. taxpayer-clients of WEGELIN, 
BERLINKA, FREI, and KELLER filed Forms 1040 that falsely and 
fraudulently failed to report the existence of, and the income 
generated from, their undeclared WEGELIN accounts; evaded 
substantial income taxes due and owing to the IRS; and failed to 
file timely FBARs identifying their undeclared accounts. 

i. Upon request, WEGELIN issued checks drawn on, and 
executed wire transfers through, the Stamford Correspondent 
Account for the benefit of U.S. taxpayers with undeclared 
accounts at WEGELIN and at least two cither Swiss banks. VJhen 
doing so, WEGELIN sometimes separated the transactions into 
batches of checks or multiple wire transfers of $10,000 or less 
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to reduce the risk that the IRS would detect the undeclared 
accounts . 


j . To further conceal the nature of these 
transactions, WEGELIN comingled the funds transferred in this 
fashion with millions of dollars of additional funds that 
WEGELIN moved through the Stamford Correspondent Account . 

WEGELIN Solicited New Undeclared 
Accounts Through a Third-Party Website 

17. From in or about 2005 up through and including in or 

about 2009, WEGELIN, the defendant, solicited new business from 

U.S. taxpayers wishing to open undeclared accounts in 

Switzerland by recruiting clients through the website 

"SwissPrivateBank. com, " which was operated by a third party 

independent of WEGELIN (the "Website Operator") . As of on or 

about July 2, 2007, this website advertised "Swiss Numbered Bank 

Account [s] " and "Swiss Anonymous Bank Account [s]." 

Specifically, the website stated: 

Swiss banking laws are very strict and it is illegal 
for a banker to reveal the personal details of an 
account number unless ordered to do so by a judge. 

This is long established in Swiss law. Any banker who 
reveals information about you without your consent 
risks a custodial sent[e]nce if convicted, with the 
only exceptions to this rule concerning serious 
violent crimes. 

Swiss banking secrecy is not lifted for tax evasion. 
The reason for this is because failure to report 
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income or assets is not considered a crime tinder Swiss 
banking law. As such, neither the Swiss government, 
nor any other government, can obtain information about 
your bank account. They must first convince a Swiss 
judge that you have committed a serious crime 
punishable by the Swiss Penal Code. 

The website invited users to "[rjequest a Swiss banking 

consultation today" by clicking a link to a "Consultation 

Request" form that asked for information about a user's country 

of residence, telephone number, and e-mail • address . The Website 

Operator provided this information to WEGELIN Client Advisors, 

who then sent e-mails to the United States promoting WEGELIN' S 

private banking and asset management services. In some cases. 

Client Advisors sent WEGELIN' s promotional materials to D.S. 

taxpayers in the United States by Federal Express. Through this 

website, over time, WEGELIN obtained new undeclared accounts 

holding millions of dollars in total for U.S. taxpayers. 

Managing Partner A and other managing partners of WEGELIN 

received quarterly updates on the progress of this advertising 

program. Managing Partner A approved payments to the Website 

Operator . 

WEGELIN Opens New Undeclared Accounts 
For U.S. Taxpayers Fleeing UBS 

18. In or about May and June 2008, the IRS's criminal 
investigation of UBS's U.S. cross-border banking business 
received w'ldespread media coverage in Switzerland and the United 
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States. At or about that time, many U.S. taxpayers with 
undeclared accounts at UBS understood that the investigation 
might result in the disclosure of their identities and DBS 
account information to the IRS. 

19. On or about July 17, 2008, UBS announced that it was 
closing its U.S. cross-border banking business. Thereafter, DBS 
client advisors began to notify their U.S. taxpayer-clients that 
DBS was closing their undeclared accounts. Some DBS client 
advisors told such clients that they could continue to maintain 
undeclared accounts at WEGKLIN, the defendant, and certain other 
Swiss private banks. At or about that time, it became widely 
known in Swiss private banking circles that WEGELIN was opening 
new undeclared accounts for U.S. taxpayers. 

20. In or about 2008, the Executive Committee of WEGELIN, 
the defendant, including its Managing Partners, affirmatively 
decided to capture the illegal U.S. cross-border banking 
business lost by UBS by opening new undeclared accounts for U.S. 
taxpayer-clients fleeing DBS. In or about 2008, Managiiig 
Partner A announced this decision to Client Advisor A and other 
team leaders of the Zurich Branch. At or about the time of this 
announcement, Executive A told the team leaders that WEGELIN was 
not exposed to the risk of prosecution that UBS faced because 
WEGELIN was smaller than UBS, and that WEGELIN could charge high 
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fees to its new U.S. taxpayer-clients because the clients were 
afraid of criminal prosecution in the United States. 

21- At or about that time. Managing Partner A supervised 
the creation of a list of Client Advisors at the Zurich Branch 
who were available to meet with potential D.S. taxpayer-clients, 
many of whom walked into the Zurich Branch of WEGELIN, the 
defendant, seeking to open new undeclared accounts. Thereafter, 
in or about 2008 and 2009, MICHAEL BERLIMKA, DRS EREI, and ROGER 
KELLER, the defendants, and other Client Advisors met with at 
least 70 such potential clients. In these meetings, BERLINKA, 
FREI, KELLER and other Client Advisors interviewed the potential 
U.S. taxpayer-clients about their backgrounds, the sources of 
their funds, and the amount of money they wished to transfer 
from UBS to WEGELIN, among other things. During these meetings, 
the U.S. taxpayers typically showed their U.S. passports, 
advised that they were U.S. citizens or legal permanent 
residents, confirmed that UBS was closing their accounts, and 
completed certain account opening documents. These documents 
typically included a standard Swiss banking form called "Form 
A," which clearly identified the D.S. taxpayers as the 
beneficial owners of the accounts. In some cases, as described 
in more detail below, the Client Advisors sought to reassure 
their new D.S. taxpayer-clients that WEGELIN would not disclose 
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their identities or account information to the IRS. In many 
cases, Managing Partner A or Executive A joined these meetings, 

22. In preparation for these meetings, Managing Partner A 
and Executive A supervised videotaped training sessions with 
Client Advisors of the Zurich Branch to instruct them on their 
delivery of certain selling points to be made to U.S. taxpayers 
fleeing DBS, These selling points Included the fact that 
WEGELIK, the defendant, had no branches outside Switzerland and 
was small, discreet, and, un.like UBS, not in the media. 

23. In this manner, WEGELIN, the defendant, opened new 
undeclared accounts for at least 70 D.S. taxpayers who had fled 
UBS in or about 2008 and 2009. Most were opened at WEGELIN' S 
Zurich Branch. When these new undeclared accounts were opened 
at the Zui-ich Branch, they were designated with a special code - 
- "BNQ" -- indicating internally within WEGELIN, among other 
things, that the accounts were undeclared. At some point in or 
about 2008 or 2009, the Zurich Branch required that the opening 
of all new U.S. taxpayer accounts be approved by Managing 
Partner A or Executive A.. 

24. From in or about March 2009 up through and including 
in or about October 2009, pursuant to a special IRS program for 
D.S. taxpayers with undeclared accounts (the "Offshore Voluntary 
Disclosure Program"), approximately 14,000 D.S. taxpayers 
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voluntarily disclosed to the IRS undeclared accounts held at 
banks around the world, including WEGELIN, the defendant. As 
part of this process, dozens of U.S. taxpayers obtained copies 
of their WEGELIN bank records. Some of these records included 
the names of MICHAEL BERLINKA, ORS FREI, and ROGER KELLER, the 
defendants, and other Client Advisors. In response to the 
expected disclosure of Client Advisors' names to the IRS through 
the voluntary disclosure program, in or about 20D9, Managing 
Partner A announced to team leaders of the Zurich Branch that 
Client Advisors' names would no longer appear on certain WEGELIN 
records. From at least in or about late 2009 up through and 
including in or about early 2010, Client Advisors' names were 
replaced by "Team International," or a similar designation, on 
certain WEGELIN records, so as to reduce the risk that Client 
Advisors' names would become known to the IRS. 

25. In or about mid-2009, the Executive Committee of 
WEGELIN, the defendant, decided that the bank would stop opening 
new undeclared accounts for U.S. taxpayers, but that WEGELIN 
would continue to service its existing undeclared U.S. taxpayer 
accounts. Nevertheless, in or about late 2009 or early 2010, 
WEGELIN and MICHAEL BERLINKA, the defendant, and Executive A 
opened at least three new undeclared accounts for D.S. taxpayers 
who had fled from Swiss Bank A when it, like UBS and Swiss Bank 


16 



879 


B, closed its U.S. cross-border banking business for both new 
and existing O.S, taxpayer- cl ients . Each of the three new D.S. 
taxpayer-clients had at least two passports: one from the United 
States and one from a second country. In each case, WEGELIN, 
BERLINKA and Executive A opened the new undeclared account under 
the passport of the second country, even though WEGELIN, 

BERLINKA and Executive A well knew that the O.S. taxpayer had a 
O.S. passport. 

2S, After the Managing Partners of WEGELIN, the defendant, 
decided to capture UBS's illegal business for themselves, the 
total value of undeclared accounts held by O.S. taxpayers at 
WEGELIN, the defendant, increased sxibstantially over time. As 
of in or about 2005, WEGELIN, the defendant, hid at least $240 
million in undeclared U.S. taxpayer assets from the IRS. By in 
or about 2010, this amount had risen to at least $1.2 billion. 

New Undeclared Accounts Opened by VrEGELIN and MICHAEL BERLINKA 

27. In or about 2008 and 2009, WEGELIN and MICHAEL 
BERLINKA, the defendants, opened new undeclared accounts for 
numerous U.S. taxpayers fleeing UBS, including the following: 

Client A 

28. At all times relevant to this Indictment, Client A, a 
CO- conspirator not named as a defendant herein, lived with her 
husband in Boca Raton, Florida. She became a U.S, citizen in 
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2003. In or about 1987, Client A became the beneficial owner of 
an undeclared account at UBS and its predecessor bank. In or 
about July 2008, Client A's UBS client advisor, Gian Gisler, 
advised Client A and her husband that she must close her UBS 
account because she was American. At or about that time, Gisler 
instructed Client A and her husband not to call UBS from the 
United States, and told them that he was leaving DBS. Gisler 
invited Client A to move her account with Gisler to another 
bank, but she declined. Gisler then recommended WEGELIN, the 
defendant, and noted that it was a reliable bank that had no 
offices in the United States. 

23. In or about September 2008, Client A and her husband 
traveled to Zurich to close her DBS account. By that time, 
Gisler had left UBS, and Client A had a new DBS client advisor. 
The new UBS client advisor instructed them not to call from the 
United States, promised that UBS would not give their 
information to the IRS, and recommended WEGELIN, the defendant, 
as a bank at which to hold Client A's account. 

30. Also during this trip. Client A and her husband walked 
to WEGELIN, the defendant, and met with MICHAEL BERLINKA, the 
defendant, BERLINKA interviewed Client A and her husband about 
their personal background and the source of their funds, among 
other things. Client A and her husband told BERLINKA that they 
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were U.S. citizens, showed their tl.S. passports, and said that 
they wanted to transfer funds from UBS. BERLINKA opened a new 
account beneficially owned by Client A using the code name 
"N1641" on or about September 19, 2008, At or about that time, 
WEGEhlK accepted a Form A signed by Client A stating that Client 
A was the beneficial owner of the account. 

31. In connection with the opening of the account, MICHAEL 
BERLINKA, the defendant, told Client A and her husband that they 
would be safe at WEGELIN, the defendant, and that BERLINKA had 
been instructed not to disclose their account information to 
United States authorities. In addition, BERLINKA instructed 
Client A and her husband not to call or send faxes to WEGELIN 
from the United States and explained that WEGELIN would not send 
mail to them in the United States. 

32. On multiple occasions in or about 2008 and 2009, 

Client A or her husband called BERLINKA from the United States 
to notify him that they would be traveling to Aruba. Once in 
Aruba, Client A or her husband called and/or faxed BERLINKA to 
request that he send checks to them in the United States. In 
response, WEGELIN and BERLINKA sent checks drawn on the Stamford 
Correspondent Account from Switzerland to Client A in Boca 
Raton, Florida by private letter carrier. WEGELIN issued the 
checks in the amount of $8,500 to help conceal the undeclared 
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account from the IRS. WEGELIN also wired funds for the benefit 
of Client A through the Stamford Correspondent Account to the 
United States and Aruba. These checks and wire transfers are 
set forth in the table accompanying paragraph 137 of this 
Indictment . 

33. In or about September 2009, Client A and her husband 
learned that their names and DBS account information might be 
provided to the IRS in connection with the August 2009 agreement 
between Switzerland and the Dnited States to disclose UBS bank 
records relating to approximately 4,450 D.S. taxpayers 
{hereinafter, the "August 2009 Agreement"). A.larmed by this 
news, Client A's husband called BERLINKA from the United States. 
During this call, BERLINPCA advised Client A's husband not to 
make a voluntary disclosure to the IRS and assured him that 
their WEGELIN account information would not be provided to the 
IRS. 

34. As of on or about October 8, 2008, Client A’s 
undeclared account at WEGELIN, the defendant, held approximately 
$2,332 , 860 . 

Clients B and C 

35. WEGELIN and MICHAEL BERLINKA, the defendants, opened 
and managed an undeclax'ed account for a married couple, Client.s 
B and C, co-conspirators not named as defendants herein. At all 
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times relevant to this Indictment, Clients B and C were U.S. 
citizens and residents of Florida. 

36, In or about 2008, DBS notified Clients B and C that 
they must close their undeclared UBS account, which they had 
maintained since in or about the late 1990s. Client B asked 
Gisler, his former DBS client adviser, if he knew anyone at 
WEGELIN, the defendant, who could help them. Gisler recommended 
MICHAEL BERLINKA, the defendant, and arranged for Clients B and 
C to meet BERLINKA at the Zurich Branch in or about October 
2008. At that meeting. Clients 3 and C showed BERLINKA their 
U.S. passports, provided their U.S. address, and said that they 
wanted to transfer approximately $900,000 from UBS to WEGELIN. 
Managing Partner A joined the meeting and further interviewed 
Clients B and C. Thereafter, Managing Partner A approved the 
opening of a new undeclared account for Clients B and C. 

37. At or about the time this account was opened, WEGELIN, 
the defendant, accepted a Form A from Clients B and C stating 
that they resided in Florida and beneficially ovmed the account. 
MICHAEL BERLINKA, the defendant, agreed on behalf of WEGELIN 
that WEGELIN would not send mail to Clients B and C in the 
United States and that Clients B and C could conduct business 
with WEGELIN using a code name, "N1677." Because Client B did 
not want to use his real name when calling WEGELIN from the 
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United States, BERLINKA set up the account so that Client B 
could use another code name -- "Elvis" -- when he did so. 
Thereafter, on one or two occasions. Client B called BERLINKA 
from the United States to check his account balance, which 
BERLINKA provided to Client B. 

3S. On or about December 31, 2008, the undeclared account 
at WEGELIN, the defendant, owned by Clients B and C held 
approximately $873,958. 

39. The following table further describes Clients A, B, 
and C and other U.S. taxpayers whose Client Advisor was MICHAEL 
BERLINKA, the defendant. None of these U.S. taxpayers timely 
reported their accounts at WEGELIN, the defendant, or the income 
earned therein, to the IRS on Form 1040 or the FBAR where they 
were required to do so. 


1 

Beneficial 

Ovner(s) 

Code Naae(s) or 
Nominee Kame{s) in 
•which WEGELIN 

Account (s) Held 

Approx . 

Dates of UBS 
Account (s) 

Approx. Date 
WEGELIN 
Account (s) 
Opened 

Approx. High 
Value of 

WEGELIN 

Accounts 

Client A 

N1641 

1987-2008 

09/2008 

$2,544, 609 

Clients B & C 

N1677,- Elvis 

1998-2006 

10/2008 

$873, 000 

Client D 

Limpopo Foundation 

1970s-200e 

12/2008 

$30,895,000 

Client E 

Hackate Foundation 

1999-2008 

12/12/2008 

$1,241,644 

Total 




$35,554,253 


New Undeclared Accounts Opened by WEGELIN and URS FREI 
40. From in or about 2006 up through and including at 
least In or about 2010, URS FREI, the defendant, opened and/or 
service.d dozens of undeclared accounts for U.S. taxpayers at 
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WEGELIN, the defendant. As of in or about 2006, FREI managed 
undeclared accounts for approximately 20 U.S. taxpayers holding 
approximately $40 million in assets. Those figures grew 
substantially over the next four years. By in or about 2010, 
FREI managed undeclared accounts for approximately 50 U.S. 
taxpayers holding approximately $260 million in assets. Within 
WEGELIN'S Zurich Branch, other Client Advisors frequently sought 
FREI's advice concerning their undeclared U.S. taxpayer 
accounts, and some Client Advisors transferred such accounts to 
him. In or about 2006 and 2007, FREI traveled several times to 
the United States for U.S. taxpayer-client business. In 
particular, in or about August and September 2007, FREI traveled 
to New York, New York, and to San Diego, San Francisco, Marina 
del Rey, and Santa Monica, California. 

41. In or about 2008 and 2009, WEGELIN and URS FREI, the 
defendants, opened new undeclared accounts for U.S. teixpayers 
who had fled UBS, including the following: 

Clients F and G 

42. URS FREI, the defendant, was the Client Advisor at 
WEGELIN, the defendant, for two undeclared accounts maintained 
by two brothers ("Clients F and G" ) , co-conspirators not named 
as defendants herein, who were, at all times relevant to this 
Indictment, U.S. citizens and residents of Bayside, New York. 
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43. In or about August 2008, Clients F and G traveled from 
New York to Zurich to meet with their client advisor at UBS, 
where they had owned separate undeclared accounts since in or 
about the 1960s. The UBS client advisor informed Clients F and 
G that they must close their UBS accounts, and that other U.S. 
taxpayers with undeclared accounts were transferring funds to 
other Swiss banks, including WEGELIN, the defendant. 

44 . Clients F and G then walked to the Zurich Branch of 
WEGELIN, the defendant, which was near DBS's Zurich office, and 
asked to open a new account for each of them. There they met 
with URS FREI, the defendant. FREI interviewed Clients F and G 
and inspected their U.S. passports. Clients F and G told FREI 
that they wanted to transfer assets from DBS to WEGELIN. 

45. FREI opened separate undeclared accounts for Clients F 
and G and assisted with the transfer of their funds from UBS to 
WEGELIN, the defendant: approximately $3.4 million for Client F 
and $800,000 for Client G. In addition, FREI established the 
accounts in code names ("Nl PULTUSK" and "N1 DREW," 
respectively) so that their names would appear on a minimal 
number of records relating to their accounts. 

46. After opening their accounts, FREI gave his business 
car'd to Clients F and G and told them to call him if they needed 
anything. Thereafter, on multiple occasions in or about 2008 
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and 2009, Clients F and/or G called FREI from the United States 
and spoke to FREI or one of his assistants about the status and 
growth of their accounts at WEGELIN, the defendant. 

47. In or about October 2009, the undeclared accounts 
owned by Clients P and G at WEGELIN, the defendant, held 
approximately $3.4 million and $800,000 respectively. 

Clients H and I 

48. ORS FREI, the defendant, also served as the client 
advisor at WEGELIN, the defendant, for an undeclared account 
maintained jointly by Clients H and I, co-conspirators not named 
as defendants herein. At all times relevant to this Indictment, 
Clients H and I were U.S. citizens and residents of New Jersey. 

49. In or about November 2008, Clients H and I's UBS 
client advisor notified them that they must close their 
undeclared UBS account. Client H asked his UBS client advisor 
to refer him to another Swiss bank so that Clients H and I could 
continue to maintain an undeclared account. The UBS client 
advisor recommended WEGELIN, the defendant, and two other Swiss 
banks . 

50. Clients H and I walked to the Zurich Branch of 
WEGELIN, the defendant, and met with URS FREI, the defendant. 
FREI told Clients H and I that he handled American accounts for 
WEGELIN. FREI interviewed Clients H and I about their personal 
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background and the amount they wished to deposit. Clients H and 
I showed their O.S. passports to FREI and told him that they 
vjanted to transfer approximately $1 million from DBS to WEGELIN. 

51. On or about November 13, 2008, URS FREI, the 
defendant, opened a new account for Clients H and I. At that 
time, WEGELIN, the defendant, promised Clients H and I that they 
could conduct business with the bank using the code name 
"N5771 . " WEGELIN also promised not to send mail to Clients H 
and I in the United States. In addition, FREI instructed 
Clients H and I not to call him from the United States. Later, 
in or about July 2009, FREI lifted this restriction after 
Clients H and I informed him that they had voluntarily disclosed 
their WEGELIN account to the IRS. 

52. On or about July 14, 2009, the undeclared account 
owned by Clients H and I at WEGELIN, the defendant, held 
approximately $1,105,593. 

Clients J and K 

53. URS FREI, the defendant, also opened an undeclared 
account at WEGELIN, the defendant, for Clients J and K, a 
married couple and co-conspirators not named as defendants 
herein. At all times relevant to this Indictment, Clients J and 
K were U.S. citizens living in Los Angeles, California. 
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54- In or about 2008, Clients J and K, who had maintained 
an undeclared account at UBS and one of its predecessor banks 
since in or about the- ISSOs, were advised by their UBS client 
adviser that they must close their undeclared UBS account. 
Clients J and K then spoke to an attorney in Los Angeles (the 
"Los Angeles Attorney"), who advised them to ci'eate an offshore 
entity to hold the account and who referred them to WEGELIN and 
URS FREI, the defendants. Thereafter, in or about November 
2008, at the Los Angeles Attorney's office. Clients J and K 
completed account opening documents for a new account to be held 
in the name of White Tower Holdings, LLC, a corporation formed 
under the laws of Nevis. These documents included: (1) a Form A 
stating that Clients J and K beneficially owned the White Tower 
Holdings account; (2) copies of the U.S. passports of Clients J 
and K; (3) a separate WEGELIN form in which Clients J and K 
falsely stated that White Tower Holdings was the "beneficial 
owner of all income from US sources deposited in the above- 
mentioned portfolio(s) , in accordance with US tax law[]",- and 
(4) even though the account was to be undeclared. Forms W-9 for 
Clients J and K. A Form W-9 is an IRS form through which U.S. 
taxpayers can identify themselves as such to a bank, thereby 
causing the bank to report the U.S, taxpayers' account income to 
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the IRS each year on Form 1099. The Los Angeles Attorney then 
sent the signed documents from the United States to WEGELIN. 

55. In or about November 2008, Clients J and K traveled to 
Zurich and Client K met with UHS FREI, the defendant, at 
WEGELIN, the defendant. FREI advised Client K that mail would 
not be sent to Clients J and K in the United States. FREI also 
advised that ROGER KELLER, the defendant, would be FREI's 
secondary contact at the bank in the event that FREI was 
unavailable. The next day. Clients J and K met with FRET again 
to discuss the wiring of their funds from UBS to WEGELIN. 

56. On or about September 30, 2009, the undeclared account 
owned by Clients J and K at WEGELIN, the defendant, held 
approximately $614,408. 

Clients L and M 

57. URS FREI, the defendant, was also the client advisor 
for an undeclared account held at WEGELIN, the defendant, by 
Clients L and M, a married couple and co-conspirators not named 
as defendants herein. At all times relevant to this Indictment, 
Clients L and M were U.S. citizens and residents of Florida. 

58. In or about December 2008, the UBS client advisor for 
Clients L and M notified them that they must close their 
undeclared DBS account, which they had held in the name of an 
entity called the Magabri Foundation, a sham entity formed unde; 
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the laws of Liechtenstein. The UBS client advisor further 
informed Clients L and M that they could open a new account at 
TOGELIN, the defendant. The DBS client advisor spoke to URS 
FREI, the defendant, on behalf of Clients L and M and learned 
that KEGELIN and FREI were willing to open a new account for 
them in the name of their sham entity, the Magabrl Foundation. 

59. The DBS client advisor then arranged for, and 
accompanied Clients L and M to, a meeting with URS FREI, the 
defendant, at the Zurich Bx-anch of WEGELIN, the defendant, in or 
about January 2009. At or about that time, FREI was informed 
that Clients L and M were D.S. citizens living in Florida and 
that DBS was closing their account. 

60. On or about January 12, 2009, WEGELIN and URS FREI, 
the defendants, opened two new undeclared accounts for Clients L 
and M in the name of the Magabri Foundation. At or about that 
time, WEGELIN, the defendant, accepted a Form A declaring that 
Clients L and M were the beneficial owners of the accounts. 
Copies of their passports were attached to the Form A, In 
addition, WEGELIN promised not to send mail to Clients L and M 
in the United States, and FREI instructed Client L not to call 
him from the United States. FREI lifted the instruction not to 
call from the United States in or about November 2009 after 
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Client L notified FREI that he had voluntarily disclosed the 
Magabri Foundation accounts to the IRS. 

61. On or about December 31, 2009, the undeclared accounts 
owned by Clients L and M at WEGELIN, the defendant, held 
approximately $ 2 , 729 , 318 . 

62. Several of the undeclared U.S. taxpayer-clients of 
WEGELIN and URS FREI, the defendants, are described in the 
following table. None of these U.S. taxpayers timely reported 
their WEGELIN accounts, or the income earned therein, to the IRS 
on Form 1040 or the FEAR where they were required to do so. 


Beneficial 

Owner (s) 

Code Najne(E) or 
Nominee Name {a) in 
which WEGELIN 

Account (s) Held 

Approximate 
Dates of UBS 
Account (s) 

Approximate 

Date 

WEGELIN 
Account (s) 
Opened 

Approximate 
High Value 
of WEGELIN 

Accounts 

Client F 

N1 PULTUSK 

1960s - 2008 

08/2008 

$3,200,000 

Client G 

N1 DREW 

1960s - 2008 

08/2008 

$800,000 

Clients H and I 

N5571 

2006 - 2008 

11/X3/2008 

$1,105,593 

Clients J and K 

White Tower Hold. 

1980s - 2008 

H/6/2008 

$614,408 

Clients L and M 

Magabri Foxindation 

1997 - 2009 

1/12/2009 

$2,729,318 

Clients N and 0 

Efraim Foundation 

1973 - 2008 

06/2008 

$52,747,000 

Arthur Eisenberg 

N1126 

1983 - 2008 

12/10/2008 

$2,234,608 

Total 




$60,980,927 


New Undeclared Accounts Opened by WEGELIN and ROGER KELLER 

63 . From in or about 2007 up through and including at 
least in or about 2010, WEGELIN and ROGER KELLER, the 
defendants, opened and serviced undeclared accounts for dozens 
of U.S. taxpayers. By in or about the end of 2008, KELLER 
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managed undeclared accounts for at least 30 U.S. taxpayers 
holding approximately $120 million in total. 

64. In or about 2008 and 2009, WEGELIN and ROGER KELLER, 
the defendants, opened new undeclared accounts for U.S. 
taxpayers leaving DBS, including the following: 

Client P 

65. ROGER KELLER, the defendant, served as the client 
advisor for an undeclared account maintained by Client P, a co- 
conspirator not named as a defendant herein, at WEGELIN, the 
defendant. At all times relevant to this Indictment, Client P 
was a U.S. citizen and resident of Maryland, 

66. In or about 2008, UBS advised Client P that he must 
close his undeclared UBS account, which he had maintained since 
in or about 1970. Because Client P's deteriorating health did 
not permit him to travel to Switzerland, Client P's son, a co- 
conspirator not named as a defendant herein, traveled to Zurich 
in or about November 2008 to close Client P' s UBS account and 
identify another Swiss private bank that would open a new 
undeclared account for Client P. The DBS client advisor 
referred Client P's son to WEGELIN, the defendant, and two other 
Swiss banks. 

67. On or about November 3, 2008, Client P's son walked 
into the Zurich Branch of WEGELIN, the defendant, without an 
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appointment and asked to open an account, ROGER KELLER, the 
defendant, interviewed Client P's son. Client P's son told 
KELLER that he and Client P were tJ.S. citizens who lived in the 
United States and that Client P had maintained an account for 
many years at UBS . 

£ 8 , On or about the following day, November 4 , 2008 , ROGER 
KELLER, the defendant, with the approval of Managing Partner A, 
opened a new undeclared account in the name of Client P's son. 

.At or about that time, WEGELIN, the defendant, accepted a Form A 
falsely stating that Client P's son, who lived in Manhattan, was 
the sole beneficial owner of the account. WEGELIN promised not 
to send account statements or other mail relating to the account 
to the United States. 

69 . On or about September 30, 2009, Client P's undeclared 
account at WEGELIli, the defendant, held approximately $732,938. 

Client Q 

70. ROGER KELLER, the defendant, was also the client 
advisor for an undeclared account owned by Client Q, a co- 
conspirator not named as a defendant herein, at WEGELIN, the 
defendant. At all times relevant to this Indictment, Client Q 
was a U.S. citizen and resident of California. 

71. In or about December 2008, Client Q's UBS client 
advisor informed him that he must close his undeclared UBS 
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account, which he had owned since in or about 1987. Thereafter, 
Client Q's previous UBS client advisor told him that WEGELIN, 
the defendant, was willing to open new undeclared accounts for 
U.S. taxpayers. 

72. In or about January 2009, because Client Q was unable 
for health x-easons to travel to Zurich to close his UBS account, 
Client Q's son, a co- conspirator not named as a defendant 
hei'eln, traveled in his place. Client Q's previous UBS client 
advisor set up an appointment at WEGELIN, the defendant, and 
accompanied Client Q's son to meet with ROGER KELLER, the 
defendant, and a Zurich Branch supervisor on or about January 5, 
2009. At this initial meeting, KELLER and the supervisor 
interviewed Client Q's son about his personal background, the 
source of the funds, and the amount that he wished to deposit, 
among other things. Client Q's son told KELLER and the 
supervisor that he was a U.S. citizen and that he wanted to 
transfer approximately $7 million from DBS to WEGELIN, 

73. Later that day, ROGER KELLER, the defendant, advised 
Client Q's son by telephone that WEGELIN, the defendant, would 
open an account for him. Client Q's son then returned to the 
bank and completed various paperwork. At or about that time, 
KELLER asked Client Q's son whether he wanted to complete an IRS 
B'orm VI-9, which, if completed, would cause WEGELIN to file a 


33 



896 


Form 1093 with the IRS to report the income in Client Q's 
account in a given year. Client Q's son told KELLER that he did 
not wish to complete the Form W-9. In addition, KELLER agreed 
Chat WEGELIN would not send mail relating to the account to the 
United States, In the context of a conversation about the 
demise of DBS's cross-border banking business, and KELLER told 
Client Q's son that WEGELIN was the oldest bank in Switzerland. 
KELLER did so to assure him that WEGELIN would not disclose 
Client Q's identity or account information to the IRS. 

74. In or about September 2009, Client Q and his son 
traveled to Zurich and met with ROGER KELLER, the defendant, and 
a lawyer representing WEGELIN, Che defendant. In the context of 
a discussion about the August 2009 Agreement that would result 
in the disclosure of 4,450 UBS account files to the IRS, KELLER 
and the WEGELIN lawyer assured Client Q and his son that Client 
Q's account was safe and that their names would not be released 
to the United States authorities. 

75. On or about March 31, 2010, Client Q's undeclared 
account at WEGELIN, the defendant, held approximately 
$7,173,679. 

76. Client P, Client Q, and other undeclared U.S. 
taxpayer-clients of WEGELIN and ROGER KELLER, the defendants, 
are described in the following table. None of these U.S. 
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taxpayers timely reported their WEGELIN accounts, or the income 
earned therein, to the IRS on Form 1040 or the FBAR where they 
were required to do so. 


Beneficial 
Owner (s) 

Code Name (s) or 

Nominee Name(s) in 
which WEGELIN 

Account {s) Held 

Approx . 
Dates of 

DBS 

Account (s) 

Approx . Date 
WEGELIN 
Account (s) 
Opened 

Approximate 
High Value 
of WEGELIN 

Accounts 

Client P 

Client P' s Son 

1970-2008 

2008 

$732,938 

Client Q 

Client Q' s Son 

1987-2009 

1/5/2009 

$7.173, 679 

Clients R S 

Client R' s Advisor 

1970s 

12/19/2008 

$3,667,724 

Clients T & U 

TMT Family Foundation 

1981-2008 

11/2008 

$1,247, 649 

Total 




$12,821,990 


New Undeclared Accounts Opened by Client Advisor A 

77. From in or about 2005 up through and including in or 
about 2010, Client Advisor A opened and serviced D.S. taxpayer- 
clients with undeclared accounts at WEGELIN, the defendant, 
including the following: 

Client V 

78. For example. Client Advisor A opened and maintained an 
undeclared account for Client V, a co- conspirator not named as a 
defendant herein, at WEGELIN, the defendant. Client V was, at 
all times relevant to this Indictment, a U.S. citizen and 
resident of Florida. 

79. Beginning in or about 2005, Client V owned undeclared 

account.s at UBS and Swiss Bank B. In or about 2008 and 2009, 
both OBS and Sw'iss Bank B required Client V to close his 
undeclared accounts 
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so. On or about April 14, 2009, Client V' s client advisor 
at Swiss Bank B informed Client V that REGELIN, the defendant, 
was opening new undeclared accounts for D.S. taxpayers who were 
fleeing Sv.’iss Bank B. Client V then walked to the Zurich Branch 
of WEGELIN, the defendant, without an appointment and asked to 
open an account . 

81. At or about that time. Client Advisor A interviewed 
Client V about his personal background and the source of his 
funds, among other things. Client v told Client Advisor A that 
UBS and Swiss Bank B were closing his accounts; showed Client 
Advisor A his O.S. passport; and told Client Advisor A that he 
wished to deposit approximately $5.7 million at WEGELIN, the 
defendant. Client Advisor A, with the express approval of 
Managing Partner A, agreed to open the account through a 
"structure" -- that is, a sham offshore entity -- rather than in 
Client V' s own name. 

82. To establish the "structure," on or about that same 
day, April 14, 2009, Client Advisor A invited an employee of a 
Swiss company that provides tax and legal services {"Swiss Trust 
Advisor A") to meet with Client V. At that meeting, Swiss Trust 
Advisor A sold to Client V an off-the-shelf sham entity called 
the Nitro Foundation. Client Advisor A, in turn, opened a new 
account at WEGELIN, the defendant, for Client V in the name of 
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the Nitro Foundation. In written materials that Swiss Trust 
Advisor A provided to WEGELIN, Swiss Trust Advisor A 
acknowledged that Client V's account would be undeclared. At or 
about that time, WEGELIN accepted a Form A declaring that Client 
V, a U.S. citizen and resident of Florida, was the beneficial 
owner of the Nitro Foundation account. In addition, VJEGELIN 
promised that it would not send mail to Client V in the United 
States. Thereafter, Client V instructed UBS and the Swiss Bank 
B to transfer his funds Co the Nitro Foundation account at 
WEGELIN, Based on the advice of Client V's client advisors at 
UBS and Swiss Bank B, the funds w'ere transferred in Swiss francs 
so that the transactions would occur entirely in Switzerland, 
thereby reducing the risk that the IRS would detect the account. 

83. At or about that time. Client Advisor A instructed 
Client V to use text messages to communicate with him, rather 
than telephone calls, because U.S. law enforcement authorities 
did not yet have the ability to track the huge volume of text 
messages that were written around the world. In addition. 

Client Advisor A assured Client V that his account would remain 
safe at WEGELIN because the bank was very old, had a rich 
tradition, and did not do business in the United States. 

84. In or about June 2009, Client Advisor A met with 
Client V in Miami, Florida. 
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85, On or about October 15, 2009, Client V' s undeclared 
account at WEGELIN, the defendant, held approximately 
$4,175,000 . 

Client W 

86- Client Advisor A also opened an undeclared account for 
Client W, a co-conspirator not named as a defendant herein. 
Client W was, at all times relevant to this Indictment, a U.S. 
citizen who lived in California, 

87. In or about 2008, UBS advised Client W that his 
undeclared UBS account would be closed. In or about the 
following month. Client W asked Swiss Trust Advisor A how he 
could continue to maintain an undeclared account in Switzerland. 
Swiss Trust Advisor A referred Client W to WEGELIN, the 
defendant, and accompanied him to meet Client Advisor A at 
WEGELIN' S Zurich Branch. 

88. At this meeting. Client Advisor A interviewed Client W 
about his personal background, the source of his funds, and the 
history of his UBS account, among other things. Client W told 
Client Advisor A that he was a U.S. citizen, showed his 
passport, and said that UBS was closing his account. Client 
Advisor A told Client W that WEGELIN, the defendant, would not 
have DBS's problems with the IRS because WEGELIN did not have 
branches in the United States. 
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89. On or about December 19, 2008, Client W returned to 
the Zurich office of WEGELIN, the defendant, met with Client 
Advisor A, and opened an account in the name of Herzen Resources 
S.A,, a sham Panama corporation that Client W had bought from 
Swiss Trust Advisor A. At or about that time, WEGELIN accepted 
a Form A declaring that Client W beneficially owned the Herzen 
Resources account. In addition, WEGELIN promised not to send 
mail to Client W in the United States. 

90. In or about the summer of 2009, Client Advisor A told 
Client W that WEGELIN, the defendant, had stopped opening new 
accounts for O.S. clients, and that Client W was lucky that he 
had been able to open the Herzen Resources account . 

91. On or about September 30, 2009, Client W' s undeclared 
account at WEGELIN, the defendant, held approximately 
$8,685,502, 

Undeclared WEGELIN Accounts Managed by 
Independent Asset Managers 

92. Separate and apart from the undeclared accounts that 
WEGELIN, the defendant, opened and managed directly for D.S. 
taxpayers through its Client Advisors, WEGELIN also acted as a 
custodian with respect to undeclared accounts that were managed 
by independent asset managers, including the following: 
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Kenneth Heller 

93. At all times relevant ' to this Indictment, Kenneth 
Heller, a co~ conspirator not named as a defendant herein, was a 
U.S. citizen who lived and worked primarily in Manhattan. In or 
about December 2005 and January 200S, Heller opened an 
undeclared account at UBS and funded, it with approximately 
$26,420,822 wired from the United States. 

94. On or about June 6, 2008, Heller became concerned 
about the IRS's investigation into UBS's cross-border banking 
business and faxed a news article about the investigation to his 
UBS client advisor {"UBS Client Advisor A"). 

95. On or about June 21, 2008, Heller retained an 

independent asset manager based in Liechtenstein ("Liechtenstein 

Asset Manager A") to manage a new undeclared account Chat Heller 

opened at WEGELIN, the defendant, at or about that time. Over 

the next several months, Heller funded this account with 

approximately $19 million wired from UBS. In order to protect 

Heller, the account was opened in the name of Nathelm 

Corporation, according to a September 9, 2008 letter sent to 

Heller's tax preparer by an attorney working for Heller ("Heller 

Attorney A"). This letter further stated; 

All Heller money was transferred directly from UBS to 
Wegelin. . . . The problem is the US Government 

interference with Swiss Banks, in tan] attempt to 
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seize income tax evaders. . . . The US Government 

gladly pressed its case with Swiss Govt for bank: 
disclosure of US citizens, etc. This is why KH left 
UBS [. ] 

96. On or about August 22, 2008, among other occasions, 
Liechtenstein Asset Manager A faxed to Heller's office in 
Manhattan account statements and other documents relating to 
Heller's undeclared account at WEGELIN, the defendant. 

97. On or about October 2, 2008, Heller Attorney A faxed 
instructions from Heller's office in Manhattan to WEGELIN, the 
defendant, directing WEGELIN to wire approximately $50,000 to a 
O.S. bank account that HELLER controlled. 

98. On various occasions in or about 2008 and 2009, in 
i-esponse to telephone and fax requests from Heller to 
Liechtenstein Asset Manager A, WEGELIN, the defendant, issued 
multiple checks drawn on the Stamford Correspondent Account for 
the benefit of Heller. For example, as set forth in the table 
accompanying paragraph 137, on or about July 8, 2009, WEGELIN 
issued approximately 12 checks for Heller's benefit, each in the 
amount of $2,500. Liechtenstein Asset Manager A sent these 
checks to Heller in the United States. 

99. On or about December 31, 2008, Heller's undeclared 
account at WEGELIN, the defendant, held approximately 

$18 ,466 , 686 . 
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clients X and Y 

100. Beda Singenberger served as the independent asset 
manager for numerous U.S. taxpayers holding undeclared accounts 
at WEGELIN, the defendant, including Clients X and Y, co- 
conspirators not named as defendants herein. At all times 
relevant to this Indictment, Clients X and Y, a married couple, 
were citizens and residents of the United States . 

101. On or about April 8, 2002, Singenberger opened an 
undeclared account at WEGELIN, the defendant, for Clients X and 
Y in the name of Berry Trust, a sham Liechtenstein foundation. 

At or about that time, WEGELIN accepted a Form A stating that 
Clients X and Y beneficially owned the Berry Trust account. At 
or about that time, WEGELIN accepted another bank form falsely 
declaring that Berry Trust beneficially owned the Berry Trust 
account. At the top of this false form, the letters "BNQ" were 
written to ensure that this account was correctly coded in 
WEGELIN' s computer system as an undeclared account. 

102. In or about 2003, Singenberger opened a second account 
for Client X, at WEGELIN, the defendant, this time in the name 
of Asset Champion, Ltd., a sham Hong Kong corporation. 

103. Thereafter, until in or about 2009, Singenberger 
managed the assets held by Clients X and Y at WEGELIN, the 
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defendant. On or about December 31, 2003, the combined value of 
these undeclared accounts was approximately $6,133,000. 

Client Z 

104. Singenberger also managed the assets for an undeclared 
account that Client Z, a co-conspirator not named as a defendant 
herein, held at WEGELIN, the defendant. At all times relevant 
to this Indictment, Client Z was a U.S. citizen and resident. 

105. On or about October 1, 2004, Singenberger opened an 
account for Client Z at WEGELIN, the defendant, in the name of 
Eagle Elite Investments, Ltd, , a sham Hong Kong corporation. At 
or about that time, WEGELIN accepted a Form A stating that 
Client Z beneficially owned the Eagle Elite Investments account. 
At or about that time, WEGELIN also accepted another bank form 
falsely declaring that Eagle Elite Investments beneficially 
owned the account, 

106. In or about 2009, Client Z held approximately 
$232,435 in his undeclared account at WEGELIN, the defendant, 

107. Several D.S. taxpayer-clients whose undeclared 
accounts at WEGELIN, the defendant, were managed by independent 
asset managers are described in the following table. These O.S. 
taxpayers did not timely report their accounts at WEGELIN (or 
the income earned therein) , to the IRS on Form 1040 or the FEAR 
where they were required to do so. 
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Beneficial 

Owner (s) 

Code Naine(s) or 
Nominee Narae(s) in 
■which WEGELIN 

Account ( b) Held 

Approx. Date 
WEGELIN 

Account (a) 
Opened 

Approx. High 
Value of 

WEGELIN 
Account (s) 

Kenneth Heller 

Nathelm Corp. 

12/2005 

$18,466,686 

Clients X Y 

Berry Trust, Asset 
Champion Ltd 

4/10/2002 

$6,133,000 

Client Z 

Eagle Elite 
Investments Ltd. 

10/1/2004 

$232,435 

Client AA 

Levina Trust 

4/10/2002 

$776,090 

Client BB 

N 466 

2005 

$S5,4S6 

Client CC & DD 

Nema Trust; Grand 
Dynamic Invest.; Top 
Harbour Properties 

2002; 

6/23/2003; 

6/6/2005 

$4,439,666 

Michael Reiss 

Floranova Foundation; 
Upside International 

9/11/2003 ; 
11/200B 

$2, 538,470 

Total 





The Repatriation of Undeclared Funds 
Through the Steunford Correspondent Account 

108 . From at lea.st in or about 2005 up through and 
including in or about 2011, WEGELIN, the defendant, used its 
Stamford Correspondent Account not only to help its own U.S. 
taxpayer-clients repatriate undeclared funds to the United 
States without detection by the IRS but also to help U.S. 
taxpayer-clients of at least two other Swiss banks accomplish 
the same unlawful ends. For example; 

Client EE 

109. At all times relevant to this Indictment, Client EE, a 
CO- conspirator not named as a defendant herein, was a resident 
of New Jersey and a citizen of the United States. 

110. In or about 2008, Client EE opened an undeclared 
account at VTEGELIN, the defendant, and funded it through a 
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transfer from Swiss Bank B, where he had held an undeclared 
account since in or about the 1980s. Client EE's new undeclared 
account at WEGELIN was managed by an independent asset manager 
in Switzerland { "Independent Asset Manager A") . 

111, In or about 2010, Client EE traveled to Africa for a 
safari. To pay for the safari, by arrangement with Independent 
Asset Manager A, Client EE sent a letter with no return address 
from New Jersey to Independent Asset Manager A in Switzerland. 
The envelope contained a single piece of paper on which Client 
EE had written only the amount of money Client EE needed to wire 
to the safari company, namely, approximately $37,000. At or 
about that time. Client EE sent a second and separate letter to 
Independent Asset Manager A containing only the wire transfer 
details for the safari company's bank account in Botswana. 
Thereafter, pursuant to these instructions, on or about June 22, 
2010, WEGELIN wired approximately $37,000 through the Stamford 
Correspondent Account to the safari company' s bank account in 
Botswana. 

112. In or about December 2009, Client EE's undeclared 
account at WEGELIN, the defendant, held approximately $847,844. 
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Client FF 

113. At all times relevant to this Indictment, Client FF, a 
co-conspirator not named as a defendant herein, was a resident 
of Connecticut and a citizen of the United States. 

114. In or about 2006, Client FF inherited funds held in an 
undeclared account at WEGELIN, the defendant - 

115. On various occasions from in or about 2007 up through 
and including in or about 2011, WEGELIN wired a total of 
approximately $324,955 in increments less than $10,000 through 
the Stamford Correspondent Account to Client FF in the United 
States, as described in the table accompanying paragraph 137. 

116. On or about December 31, 2008, Client FF's undeclared 
account at WEGELIN, the defendant, held approximately $637,395. 

Client GG 

117. At all times relevant to this Indictment, Client GG, a 
co-conspirator not named as a defendant herein, was a i-esident 
of Westchester County, New York, and a citizen of the United 
States . 

118. In or around 2006, Client GG transferred undeclared 
funds that he had held at a Swiss bank since in or about the 
early 1990s to a new undeclared account at WEGELIN, the 
defendant . The new undeclared account was held in the name of 
Birkdale Universal, S.A., a sham entity established under the 


46 



909 


laws of Panama {the "Birkdale Account" ) . Client GG's Client 
Advisor was URS FRSl, the defendant. FREl explained to Client 
GG that the purpose of placing the assets in the name of 
Birkdale was to further conceal Client GG's ownership of the 
funds. Later, when Client GG discussed the U.S. government's 
investigation of OBS with FREI, FREI said that because WEGELIN 
had no offices outside Switzerland, WEGELIN was less vulnerable 
to U.S. law enforcement pressure than UBS. 

119. In addition, Client GG maintained two "declared 
accounts" at WEGELIN - that is, accounts that were known to the 
IRS because Client GG had submitted a Form W-9 to WEGELIN, 
causing WEGELIN to file a Form 1099 with the IRS each year 
reporting the income earned in the accounts . 

120. In or about August 2007, WEGELIN and URS FREI, the 
defendants, used the Stamford Correspondent Account to conceal 
FREI's unlawful hand delivery of approximately $16,000 in, U.S. 
currency to another FREI U.S. taxpayer-client ("FREI's Other 
Client") . On or about August 8 and August 9, 2007, WEGELIN and 
FREI used the Stamford Correspondent Account to wire 
approximately $16,000 in total from one of Client GG's declared 
WEGELIN accounts to Client GG's U.S- bank account in Westchester 
County. The $16,000 transfer was divided into two wires of 
$8,000 on back-to-back days to further conceal the transaction. 
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Thereafter, at FREI's request. Client GG withdrew approximately 
$16,000 in U.S, currency from his Westchester County account. 

On or about August 21, 2007, Client GG carried this $16,000 in 
cash with him to a lunch meeting in Manhattan with FREI, again 
at FREI's request. At the lunch. Client GG handed FREI an 
unmarked envelope containing the $16,000. During the lunch, the 
head waiter informed FREI that someone else at the restaurant 
wished to speak with him. FREI then excused himself from Client 
GG, walked to the other side of the restaurant, and met with 
FREI's Other Client for approximately 10 minutes. At or about 
that time, FREI gave the Other Client the cash-filled unmarked 
envelope that Client GG had given to FREI moments earlier. FREI 
then retui'ned to Client GG and noted that it was becoming 
increasingly difficult to move funds out of Switzerland, and 
that, to do so, he employed this technique of transferring cash 
directly between his clients. Thereafter, FREI credited 
approximately $16,000 to Client GG's undeclared account at 
WEGELIN -- the Birkdale Account. 

121. In or about 2010, Client GG's undeclared account at 
WEGELIN, the defendant, held approximately $898,652. 


48 



911 


Client HH 

122. At all times relevant to this Indictment, Client HH, a 
co-conspirator not named as a defendant herein, was a resident 
of Connecticut and a citizen of the United States. 

123. Beginning in or about the 1990s, Client HH maintained 
an undeclared account at UBS. In or about 2003, Client HH and 
her Swiss independent asset manager ("Independent Asset Manager 
B") transferred her UBS funds to an undeclared account at 
WEGELIN, the defendant. 

124. On various occasions from in or about 2003 up through 
and including in or about 2009, Client HH traveled to 
Switzerland and withdrew funds from her undeclared account at 
WEGELIN, the defendant, with the help of Independent Asset 
Manager B. Independent Asset Manager B advised Client HH not to 
carry more than $10,000 into the United States at any one time. 

125. On various occasions from in or about 2003 up to and 
including in or about 2009, Independent Asset Manager B met 
Client HH for dinner in Manhattan. When he did so, he sometimes 
gave her U.S. currency withdrawn from her undeclared account at 
WEGELIN, the defendant. 

126. On various occasions from in or about 2005 up through 
and including in or about 2009, WEGELIN, the defendant, issued 
checks to Client HH drawn on the Stanford Correspondent Account, 
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As set forth in the table accompanying paragraph 137, WEGELIN 
issued multiple checks in this manner, each for less than 
$10,000 to further conceal Client HH's undeclared account, for a 
total of approximately $79,500. 

127. As of December 2007, Client HH's undeclared account at 
WEGELIN, the defendant, held approximately $177,095. 

Client II 

128. At all times relevant to this Indictment, Client II, a 
co-conspirator not named as a defendant herein, was a resident 
of -Arizona and a citizen of the United States. 

129. Beginning in or about 2010, Client II maintained an 
undeclared account at Swiss Bank C. 

130. In or about 2610, Client II asked his client advisor 
at Swiss Bank C ("Swiss Bank C Client Advisor") to send him 
several batches of checks at regular intervals, three checks at 
a time, each for less than $5,000, payable to a company that 
Client II controlled ("Client II's Company"). Client II further 
requested that the checks "be drawn in the U.S. dollars on your 
corresponding US bank" and noted that the checks would be cashed 
over time. 

131. Thereafter, from in or about December 2010 up through 
and including in or about March 2011, WEGELIN, the defendant, 
issued approximately five checks drawn on the Stamford 
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Correspondent Account payable to Client II ' s Company and 
provided them to the Swiss Baiik C Client Advisoj:, who, in turn, 
sent them to Client II in Arizona. WEGELIN issued the checks, 
which are set forth in the table accompanying paragraph 137, in 
amounts less than $5,000, for a total of $21,088. 

132. As of in or about October 2010, Client II' s undeclared 
Swiss Bank C account held approximately $2,183,606. 

Client JJ 

133. At all times relevant to this Indictment, Client JJ, a 
CO -conspirator not named as a defendant herein, was a resident 
of Arizona and a citizen of the United States. 

134. Beginning in or about the 1990s, Client JJ maintained 
an undeclared account at Swiss Bank B. In or about late 2009, 
Swiss Bank B informed him that he had to close his account. He 
then traveled to Switzerland and opened an undeclared account at 
Swiss Bank C with the help of the Swiss Bank C Client Advisor. 

135. Thereafter, from in or about October 2005 up through 
and including in or about March 2011, WEGELIN issued five checks 
drawn on the Stamford Correspondent .Account payable to Client 
JJ, each in the amount of approximately $45,000, as set forth in 
the table accompanying paragraph 137. 

136. As of July 2011, Client JJ's undeclared Swiss Bank C 
account held approximately $6,700,000. 
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137. Certain checks and wire transfers that WEGELIN, the 
defendant, issued and executed through the Stamford 
Correspondent Account on behalf of D.S. taxpayers with 
undeclared accounts at WEGELIN, Swiss Bank C, and Swiss Bank D, 
for a total of approximately $1,417,626, are listed in the 
following table. None of these U.S. taxpaYer.s timely reported 
such accounts, or the income earned therein, to the IRS on Form 
1040 or the FBAR where they were required to do so. 


Check # 

(or 

wir-e) 

Check/ Wire 
date 

A-pprox . amount 

Undeclared 

D.S. taxpayer 

Swiss bank where 
U.S. taxpayer's 
account was held 

2184 

3/10/200S 

$ 5,621,00 

Client KK 

Swiss Bank D 

■ 2217 

4/20/2005 

$ 5,000.00 

client HH 

WEGELIN 

2252 

6/23/2005 

$ 9,367.00 

Client KK 

Swiss Bank. D 

2331 

10/11/2005 

$ 7,863.00 

Client KK 

Swiss Bank D 

2399 

1/9/2006 

$ 32,250.00 

Client KK 

Swiss Bank D 

2423 

2/7/2006 

$ 26,675.00 

Client KK 

Swiss Bank D 

2448 

3/15/2006 

$ 7,570.00 

Client KK 

Swiss Bank D 

.2490 

5/16/2006 

$ 8,250.00 

Client KK 

Swiss Bank D 

2547 

7/26/2006 

$ 2,900.00 

Client KK 

Swiss Bank D 

2591 

9/7/2006 

S 8,000.00 

Client KK 

Swiss Bank D 

2S34 

11/7/2006 

$ 9,827.00 

Client KK 

Swiss Bank D 

2635 

11/8/2005 

$ 5,000.00 

Client HH 

WEGELIN 

2636 

11/13/2006 

$ 5,000.00 

Client HH 

WEGELIN 

2726 

2/8/2007 

.$ 8.730.00 

Client KK 

Swiss Bank D 

Wire 

3/3D/2007 

$ 8,000.00 

Client PF 

WEGELIN 

2791 

4/25/2007 

$ 8,200.00 

Client KK 

Swiss Bank D 

Wire 

4/27/2007 

$ 9,000.00 

Client FF 

WEGELIN 

Wire 

8/6/2007 

$ 8,000.00 

Client GG 

WEGELIN 

Wire 

8/9/2007 

$ 8.000.00 

Client GG 

WEGELIN 

3152 

11/13/2007 

$ 5,000-00 

Client HH 

WEGELIN 

3253 

3/13/2008 

S 5,000.00 

Client KK 

Swiss Bank D 

Wire 

4/1/2008 

$ 2,000.00 

Client FF 

WEGELIN 

Wire 

4/1S/2008 

$ 4,000.00 

client FF 

WEGELIN 

Wire 

5/1/2008 

$ 2,000.00 

Client FF 

WEGELIN 

Wire 

5/15/2008 

$ 4,000.00 

Client FF 

WEGELIN 

Wire 

S/30/2008 

$ 2,000.00 

Client FF 

WEGELIN 

3283 

5/30/2008 

$ 8,500.00 

Client HH 

WEGELIN 

Wire 

6/13/2008 

$ 4,000,00 

Client FF 

WEGELIN 

Wire 

7/1/2008 

$ 2,000.00 

Client FF 

WEGELIN 

Wire 

7/15/2008 

$ 4,000.00 

Client FF 

WEGELIN 

■ Wire 

8/1/2008 

$ 2,000.00 

Client FF 

WEGELIN 
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Check # 

(or 

wire) 

Check/ Wire 
date 

Approx, amount 

Undeclared 

U.S. taxpayer 

Swiss bank where 
U.S. taxpayer's 
account was held 

Wire 

8/1S/200S 

$ 

4,000.00 

Client FF 

WEGBLIN 

Wire 

8/23/2008 

$ 

2,000.00 

Client FF 

WEGELIN 

Wire 

3/1S/200S 

$ 

4 , 000.00 

Client FF 

WEGELIN 

Wire 

10/1/2008 

$ 

2,000.00 

Client FF 

WEGSLIN 

Wire 

10/31/2008 

$ 

2,000. 00 

Client FF 

WEGELIN 

Wire 

11/14/2008 

$ 

4 , 000.00 

Client FF 

WEGELIN 

3416 

11/25/2008 

? 

0,500 . 00 

Client A 

WEGELIN 

3417 

11/25/2008 

? 

8, 500.00 

Client A 

WEGELIN 

3418 

11/25/2008 

$ 

8,500.00 

Client A 

WEGELIN 

3421 

11/28/2008 

$ 

8,500.00 

Client HH 

WEGELIN 

Wire 

12/1/2008 

? 

2,000.00 

Client FF 

WEGELIN 

Wire 

12/15/2008 

$ 

4, 000.00 

Client FF 

WEGELIN 

Wire 

12/31/2008 

$ 

2, 000 . 00 

client FF 

WEGELIN 

3468 

1/5/2009 

$ 

8, 500 .00 

Client A 

WEGSLIN 

3469 

1/5/2009 

$ 

8,500 . 00 

Client A 

WEGELIN 

3470 

1/5/2009 

$ 

8,500.00 

Client A 

WEGELIN 

Wire 

1/6/2009 

$ 

11,000.00 

Client A 

WEGELIN 

Wire 

l/lS/2009 

$ 

4,000 . 00 

Client FF 

WEGSLIN 

3483 

1/26/2009 

$ 

8,500 . 00 

Client HH 

WEGELIN 

Wire 

1/30/2009 

$ 

2,000 . 00 

Client FF 

WEGELIN 

Wire 

2/13/2009 

$ 

4 , 000 .00 

Client FF 

WEGELIN 

3510 

2/2S/2009 

s 

8,500.00 

Client A 

WEGELIN 

3512 

2/26/2009 

s 

8,500.00 

Client A 

WEGSLIN 

3511 

2/26/2009 

$ 

8,500 . 00 

Client A 

WEGSLIN 

3509 

2/2S/2009 

$ 

8,500.00 

Client HH 

WEGELIN 

Wire 

2/27/2009 

$ 

2, 000 . 00 

Client FF 

WEGELIN 

Wire 

3/13/2009 

$ 

4,000.00 

Client FF 

WEGELIN 

3 532 

3/25/2009 

$ 

8,500,00 

Client HH 

WEGELIN 

Wire 

4/1/2009 

$ 

2,000 . 00 

Client FF 

VJEGELIN 

wire 

4/15/2009 

$ 

4 , 000 . 00 

Client FP 

WEGBLIN 

Wire 

4/21/2009 

s 

20,000.00 

Client A 

WEGELIN 

3552 

4/21/2009 

s 

8,500.00 

Client A 

WEGELIN 

3553 

4/21/2009 


8,500.00 

Client A 

WEGELIN 

3554 

4/21/2009 


8,500 . 00 

Client A 

WEGELIN 

3556 

4/24/2009 

$ 

8, 500 . 00 

Client HH 

WEGELIN 

Wire 

5/1/2009 

$ 

2,000 . 00 

Client FF 

WEGELIN 

wire 

S/lS/2009 

$ 

4,000 . 00 

client FP 

WEGELIN 

wire 

5/22/2009 

$ 

4 , 000 .00 

Client FP 

WEGELIN 

3568 

S/2S/2009 

$ 

8,500 . 00 

Client KH 

WEGELIN 

Wire 

6/1/2009 

$ 

2. 000 . 00 

Client FF 

WEGELIN 

3571 

6/8/2009 

$ 

10, 000 .00 

K. Heller 

WEGELIN 

Wire 

6/11/2009 

$ 

6,000.00 

client FF 

WEGELIN 

Wire 

6/15/2009 

$ 

4,665 . 00 

Client FF 

WEGELIN 

Wire 

7/1/2009 

$ 

3,500 . 00 

Client FF 

WEGELIN 

3592 

7/8/2009 

$ 

2,500.00 

K. Heller 

WEGELIN 

3583 

7/8/2009 

$ 

2,500 .00 

K. Heller 

WEGELIN 

3587 

7/8/2009 

$ 

2,500.00 

K. Heller 

WEGELIN 

3586 

7/8/2009 

? 

2,500,00 

K. Heller 

WEGELIN 

3589 

7/8/2009 

$ 

2,500 . 00 

K-. Heller. 

WEGELIN 
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Check # 





Swiss bank where 

{or 

Check/ Wire 



Undeclared 

U.S. taxpayer's 

wire) 

date 

Approx. ainOTXDt 

U.S. taxpayer 

account was held 

3590 

7/8/2009 

$ 

2, 500.00 

K. Heller 

WEGELIN 

3588 

7/8/2009 

$ 

2,500 . 00 

K. Heller 

WSGELLN 

3591 

7/8/2009 

$ 

2,500.00 

K. Heller 

WEGELIN 

3593 

7/8/2009 

$ 

2,500.00 

K. Heller 

WEGELIN 

3595 

7/8/2009 

$ 

2,500 .00 

K. Heller 

WEGELIN 

3585 

7/8/2009 

$ 

2,500.00 

K. Heller 

WEGELIN 

3584 

7/8/2009 

$ 

2,500 . 00 

K. Heller 

WEGELIN 

Wire 

7/13/2009 

$ 

24, QOQ . 00 

Client A 

WEGELIN 

Wire 

7/15/2009 

s 

4 , 665 . 00 

Client FF 

WEGELIN 

3623 

7/16/2009 

$ 

2,500 . 00 

K. Heller 

WEGELIN 

Wire 

7/20/2009 

$ 

24 , 000 . 00 

Client A 

WEGELIN 

Wire 

7/31/2009 

$ 

3 ,500 . 00 

Client FF 

WEGELIN 

Wire 

8/14/2009 

$ 

4,665.00 

Client FF 

WEGELIN 

3660 

8/25/2009 

? 

5,500 . 00 

Client A 

WEGELIN 

3659 

8/25/2009 

s 

8,500.00 

Client A 

WEGELIN 

Wire 

9/1/2009 

$ 

3,500.00 

Client FF 

WEGELIN 

3736 

9/11/2009 

$ 

37,813 . 97 

K.. Heller 

WEGELIN 

Wire 

9/15/2009 

$ 

20, 000 . 00 

Client A 

WEGELIN 

Wire 

9/15/2009 

$ 

4,665.00 

Client FF 

WEGELIN 

3747 

9/22/2009 

$ 

25,000 . 00 

K. Heller 

WEGELIN 

3746 

9/22/2009 

$ 

50,000 . 00 

K. Heller 

WEGELIN 

3745 

9/22/2009 

$ 

50,000 . 00 

K. Heller 

WEGELIN 

3744 

9/22/2009 

$ 

50,000 . 00 

K. Heller 

WEGELIN 

3750 

9/24/2009 

$ 

16,000 . 00 

K. Heller 

WEGELIN 

Wire 

10/1/2009 

$ 

3,500.00 

Client FF 

WEGELIN 

377B 

10/2/2009 

$ 

7,250.00 

K. Heller 

WEGELIN 

3779 


$ 

500 . 00 

K. Heller 

WEGELIN 

3794 


$ 

2,498.04 

K. Heller 

WEGELIN 

Wire 


$ 

4,665.00 

Client FF 

WEGELIN 

3796 

10/21/2009 

5 

45,000 . 00 

Client JJ 

Swiss Bank C 

Wire 

10/30/2009 

S 

3,500-00 

Client FF 

WEGELIN 

Wire 

11/13/2009 

Ei 

4 , 665 . 00 

Client FP 

WEGELIN 

Wire 

12/1/2009 


3 , 500 . 00 

Client FF 

WEGELIN 

Wire 

12/15/2009 

s 

4,665.00 

Client FF 

WEGELIN 

Wire 

1/4/2010 

s 

3 .500 . 00 

Clienc FP 

WEGELIN 

Wire 

1/15/2010 

$ 

4 , 665 . 00 

Client FF 

WEGELIN 

3926 

1/22/2010 

5 

45,000.00 

Client JJ 

Swiss Bank. C 

Wire 

2/1/2010 

$ 

3,500.00 

Client FF 

WEGELIN 

Wire 

2/12/2010 

$ 

4 ,665 . 00 

Client FF 

WEGELIN 

Wire 

3/1/2010 

$ 

3,500.00 

Client FF 

WEGELIN 

-Wire 

3/9/2010 

$ 

100,000.00 

Client A 

WEGELIN 

Wire 

3/1S/2010 

$ 

4,665.00 

Client FF 

WEGELIN I 

wire 

4/1/2010 

$ 

3 , 500 . 00 

Client FF 

WEGELIN 

4060 • 

4/6/2010 

$ 

45, 000 . 00 

Client JJ 

Swiss Bank C 

Wire 

4/15/2010 

$ 

4,665.00 

Client FF 

WEGELIN 

Wire 

4/30/2010 

$ 

3,500,00 

Client FF 

WEGELIN 

Wire 

5/14/2010 

$ 

4,665.00 

Client FF 

WEGELIN 

Wire 

6/1/2010 

$ 

3 , 500 . 00 

client FP 

WEGELIN 

Wire 

6/15/2010 

$ 

4,665.00 

Client FF 

WEGELIN 
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Check # 

(or 

wire) 

Check/ Wire 
date 

Approjc . amount 

Undeclared 

U.S, taxpayer 

Swiss bank where 
U.S. tcixpayer's 
account was held 

Wire 

6/22/2010 

$ 37,000,00 

Client EE 

WEGELIN 

Wire 

7/15/2010 

5 4,665.00 

Client FF 

WEGELIN 

wire 

8/13/2010 

$ 4,665,00 

Client FF 

WEGELIN 

Wire 

8/13/2010 

$ 7,358.00 

Client EE 

WEGELIN 

Wire 

a/lS/2010 

$ 18,910.00 

Client EE 

WEGELIN 

Wire 

9/1S/2010 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

10/15/2010 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

11/15/2010 

$ 4,665.00 

Client FF 

WEGELIN 

43S1 

12/9/?O10 

$ 4,833.00 

Client II 

Swiss Bank C 

4363 

12/10/2010 

$ 4,922.00 

Client II 

Swiss Bank. C 

Wire 

12/15/2010 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

1/14/2011 

$ 4,665.00 

Client FF 

WEGELIN 

4411 

1/25/2011 

$ 45,000.00 

Client JJ 

Swiss Bank C 

4416 

1/28/2011 

5 3,600.00 

Client II 

Swiss Bank C 

4417 

1/28/2011 

$ 2,850.00 

Client II 

Swisjs Bank C 

Wire 

2/1S/2011 

$ 4,665,00 

Client FF 

WEGELIN 

Wire 

3/15/2011 

$ 4,665.00 

Client FF 

WEGELIN 

4483 

3/17/2011 

$ 4,833.00 

Client II 

Swiss Bank C 

44 89 

3/23/2011 

$ 45,000.00 

Client JJ 

Swiss Bank C 

Wire 

4/15/2011 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

S/13/2011 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

6/15/2011 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

7/15/2011 

$ 4,665.00 

Client FF 

WEGELIN 

Wire 

8/15/2011 

$ 4,665.00 

Client FF 

WEGELIN 

TOTAL 


$ 1,417,626.01 




statutory Allegations 

13S. From at least in or about 2002 up through anci 
including in or about 2011, in the Southern District of New York 
and elsewhere, WEGELIN, MICHAEL BERLINKA, URS FREI, and ROGER 
KELLER, the defendants, together with Managing Partner A, 
Executive A, Client Advisor A, Beda Singenberger , Gian Gisler, 
Clients A through JJ, and others known and unknown, willfully 
and knowingly did combine, conspire, confederate, and agree 
together and with each other to defraud the United States of 
America and an agency thereof, to wit, the IRS, and to commit 
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offenses against the United States, to wit, violations of Title 
26, United States Code, Sections 7206(1) and 7201. 

130, It was a part and an object of the conspiracy that 
WEGELIN, MICHAEL BERLINKA, URS FREI, and ROGER KELLER, the 
defendants, together with others known and unknovm, willfully 
and knowingly would and did defraud the United States of America 
and the IRS for the purpose of impeding, impairing, obstructing, 
and defeating the lawful governmental functions of the IRS in 
the ascertainment, computation, assessment, and collection of 
revenue, to wit, federal income taxes. 

14,0. It was further a part and an object of the conspiracy 
that various O.S. taxpayer- clients of WEGELIN, MICHAEL BERLINKA,’ 
URS FREI, and ROGER KELLER, the defendants, together with others 
known and unknown, willfully and knowingly would and did make 
and subscribe returns, statements, and other documents, which 
contained and were verified by written declarations that they 
were made under the penalties of perjury, and which these U.S. 
taxpayer-clients, together with others known and unknown, did 
not believe to be true and correct as to every material matter, 
in violation of Title 26, United States Code, Section 7206(1). 

141. It was further a part and an object of the conspiracy 
that WEGELIN, MICHAEL BERLINKA, URS FREI, and ROGER KELLER, the 
defendants, together with others known and unknown, willfully 
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and knowingly would and did attempt to evade and defeat a 
substantial part of the income tax due and owing to the United 
States by certain of WEGELIN’S U.S. taxpayer clients, in 
violation of Title 26, United States Code, Section 7201. 

Overt Acts 

142. in furtherance of the conspiracy and to effect its 
illegal objects, WEGELIN, MICHAEL BERLINKA, ORS FREI, ROGER 
KELLER, the defendants, and others known and unknown, committed 
the follovjing overt acts, among others, in the Southern District 
of New York and elsewhere; 

a. In or about September 2008, WEGELIN and BERLINKA 
opened a new undeclared account in the name of Client A. 

b. On or about November 25, 2008; January 5, 2009; 
February 26, 2009; April 21, 2009; and August 25, 2009, WEGELIN 
and BERLINKA sent multiple checks drawn on the Stamford 
Correspondent Account’ to Client A in the United States. 

c. On various occasions from in or about 2003 up to 
and including in or about 2009, Independent Asset Manager B met 
Client HH for dinner in Manhattan and gave her U.S. currency 
withdrawn from her undeclared WEGELIN account. 

d. On or about August 8 and August 9, 2007, WEGELIN 
and FREI wired approximately $16,000 in two transactions to 
Client GG's U.S. bank account in Westchester County. 
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e. On or about August 21, 2007, at a restaurant in 
Manhattan, Client GG provided approximately $15,000 in U.S. 
currency to FREI, who then provided it to FREI's Other Client. 

f. On or about November 4, 2008, WKGEI.IN and KELLER 
opened a new undeclared account in the name of Client P's son, a 
resident of Manhattan, for the purpose of helping Client P hide 
assets and income from the IRS. 

g. On or about October 2, 2008, Kenneth Heller caused 
his employee to send, by fax and O.S. mail, instructions from 
Manhattan to WEGELIN directing it to wire approximately $50,000 
to an account that HELLER controlled in the United States. 

h. On various dates from in or about 2006 up through 
and including in or about 2009, WEGELIN, BERLINKA, FREI, and 
KELLER sent Federal Express packages relating to WEGELIN' s U.S. 
taxpayer- cl lent business to addresses in Che United States, 
including a Federal Express package from WEGELIN to FREI at a 
hotel in Manhattan on or about August 14, 2007. 


(Title 18, United States Code, Section 371.) 



United States Attorney 
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10:40 a.m. 

Before : 

HON. JED S. RAKOFF, 

District Judge 
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JASON H. COWLEY 

Assistant United States Attorneys 

GOODWIN PROCTOR 

Attorneys for Defendant 
RICHARD STRASSBERG 
JOHN MOUSTAKAS 
KONRAD HUMMLER 
STEPHEN WELTI 

ALSO PRESENT: LAURA MERCANDETTI , IRS Special Agent 
PAUL ROONEY, IRS Special Agent 


SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 





923 


2 

D13TWEGP Plea 

1 (In open court) 

2 DEPUTY CLERK: January 3, 2013, 12 CR 02, defendant 

3 number four, the will the parties please identify themselves 

4 for the record. 

5 MR. MASSEY: Good morning, your Honor, David Massey 

6 for the government. With me at counsel table are AUS.hs Daniel 

7 Levv, Jason Cowley, and IRS Supervisor Special Agent Laura 

8 Mercandetti, and IRS Special Agent Paul Rooney. 

9 MR. STRASSBERG: And your Honor, Richard Strassberg 

10 and John Moustakas from Goodman Proctor, and we have Mr. Otto 

11 Bruderer from Wegelin Bank here as well. 

12 MR. MASSEY: Your Honor, I have notices of appearance, 

13 which I could hand up now if it's convenient. 

14 the COURT; OK. So it's my understanding that the 

15 defendant Wegelin wishes to enter a guilty plea to Count One of 

16 the indictment, is that right? 

17 MR. STRASSBERG: That is correct, your Honor. 

18 THE COURT: All right. So who is going to be acting 

19 for purposes of the allocution as the representative and 

20 Wegelin? 

21 MR. STRASSBERG: That would be Mr. Bruderer. 

22 THE COURT: Good morning. 

2.3 So why don't we place him under oath. 

24 (Defendant sworn) 

25 THE COURT: So please state your full name for the 

SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 



924 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


3 

D13TWEGP Plea 

record . 

THE DEFENDANT: Otto Bruderer. 

THE COURT: Why don’t you come up to the microphone. 

THE DEFENDANT: Otto Bruderer, O-T-T-O 

B'R-U-D'E-R-E-R. 

THE COURT: Mr. Bruderer, do you read, write, speak 
and understand English? 

THE DEFENDANT: Yes, I do. 

THE COURT: And are you authorized to appear for and 
bind Wegelin & Company with respect to these proceedings here 
today? 

THE DEFENDANT: Yes, your Honor. 

THE COURT: Now my understanding is that you and 
Wegelin wish to enter a plea of guilty to Count One, isn’t that 
right? 

THE DEFENDANT: Yes , that's right, your Honor. 

THE COURT: So do you and Wegelin understand that you 
have a right, if you wish, to plead not guilty and go to trial 
on the charge against you? 

THE DEFENDANT: Yes, we understand, your Honor. 

THE COURT: And do you understand and does Wegelin 
understand that if there were a trial, Wegelin would be 
presumed innocent, and the government would have to prove its 
guilt beyond a reasonable doubt before it could be convicted of 
any crime? 

SOUTHERN DISTRICT REPORTERS, P.C. 

( 212 ) 805-0300 
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1 THE DEFENDANT: Yes, your Honor, we understand. 

2 THE COURT: And does Wegelin also understand that they 

3 would have the right to be represented throughout these 

4 proceedings, including at the trial, by counsel, and that if 

5 they could not afford counsel, one would be appointed to 

6 represent them free of charge? 

7 THE DEFENDANT: We understand, your Honor. 

8 THE COURT: Does Wegelin also understand that at the 

9 trial Wegelin would have the right to see and hear all the 

10 witnesses and other evidence against it, and they could 

11 cross-examine the government's witnesses, object to the 

12 government’s evidence, and could call witnesses and produce 

13 evidence on their own behalf if they so desired and could have 

14 subpoenas issued to compel the attendance of witnesses and 

15 documents and other evidence on their behalf? Do they 

16 understand all that? 

17 THE DEFENDANT: Yes, we do understand all that, your 

18 Honor. 

19 the COURT: And do they also understand that even if 

20 they were convicted, they would have the right, to appeal their 

21 conviction? 

22 THE DEFENDANT: Yes, we understand. 

23 THE COURT: And finally, do you and Wegelin understand 

24 that if a guilty plea is entered, Wegelin would be giving up 

25 each and every one of the rights we just discussed? Do you 

SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 
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understand that? 

THE DEFENDANT: We understand that, your Honor. 

THE COURT: Now the indictment in this case previously 
filed as Si 12 Criminal 02 is a modest statement of 58 pages. 
Would you like to have that indictment read here in open court 
or do you waive the public reading? 

MR. 3TRASSBERG; Your Honor, we waive the reading. 

THE COURT; You have gone over -- and this is 
addressed to both of you, really -- this indictment with all 
the relevant people at Wegelin? 

MR. STRASSBERG: Your Honor, yes, we have. 

THE DEFENDANT: Yes. 

THE COURT: And let me ask the representative of 
Wegelin, you and Wegelin understand the charges against you, 
right? 

THE DEFENDANT: We are familiar with the allegation. 

We understand it, your Honor. 

THE COURT; All right. So now the maximum sentence 
that Wegelin faces if they plead guilty -- let me ask the 
government what they deem that to be. 

MR. MASSEY: Your Honor, we deem that be as follows, 
assuming Mr. Bruderer allocates this morning to a loss amount 
of $20,000,001, the statutory maximum fine would be 
$40 , 000 , 002 . 

THE COURT: I saw that in your letter agreement, but 
SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 
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of course it would be -- twice the gross gain or twice the 

qross loss, whatever that's determined to be, if it's more than 
what, 500,000, I think? 

MR. MASSEY: Yes. In order to trigger the -- under 
Southern Union, to trigger the maximum fine to be above 
500 , 000 , it's double whatever the defendant allocutes to or 
what the jury find beyond a reasonable doubt. 

THE COURT; All I'm interested in is the statutory 

maximum . 

MR. MASSEY; Well, right now it's 500,000. 

THE COURT: No, it's -- 

MR. MASSEY: It'S twice the gross gain or loss. 

THE COURT; Thank you. 

MR. MASSEY: Which cannot be more than 500,000 at this 

point . 

THE COURT: And what other statutory penalties does 
the defendant face? 

MR. MASSEY: The statutory maximum penalties also 
include a $100 special assessment, statutory probation maximum 
of five years, and I believe that's all. 

THE COURT: So does VJegelin understand that if they 
plead guilty they could face punishments up to those maximum 
amounts, that is to say five years probation, a $100 mandatory 
special assessment, and most importantly, a fine that would be 
twice the gross gain or twice the gross loss resulting from 
SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 
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1 this offense if that figure was more than $500,000? 

2 THE DEFENDANT; Yes, we do, your Honor. 

3 THE COURT; Very good. Now the government and the 

4 defendant have entered into a proposed letter agreement. Does 

5 counsel have a signed copy of that? 

G MR. MASSEY: Yes, your Honor. 

7 THE COURT; We will mark this original as Court 

8 Exhibit 1 to today's proceeding. And it takes the form of a 

9 letter dated December 3rd, 2012 from the government to defense 

10 counsel, and it appears, Mr. Bruderer, that you signed it 

11 earlier today. Is that right? 

12 THE DEFENDANT; That'S correct, your Honor. 

13 the COURT: And you were authorized to do so on behalf 

14 of Wegelin? 

15 THE DEFENDANT: Yes, I am. 

16 THE COURT: Now this letter agreement is binding 

17 between you and the government, but it is not binding on me. 

18 It's not binding on the Court. Do you understand that? 

19 THE DEFENDANT; We understand, your Honor. 

20 THE COURT: For example, this letter agreement 

21 contains various amounts that are said to be the proposed 

22 stipulations as to restitution, as to forfeiture, also contains 

23 a proposed guideline range. I may agree with that or I may 

24 disagree with that. I may think that the penalty should be 

25 higher or should be lower, and regardless of where I come out, 

SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 
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1 if Wegelin pleads guilty, they will be bound by my sentence. 

2 Does Wegelin understand that? 

3 THE DEFENDANT: We understand, your Honor. 

4 THE COURT: Now I did have a question or two about 

5 this before we continue with the defendant, a cjuestion for the 

6 government. It says in paragraph 3 on page 1 that Wegelin 

7 agrees to pay restitution to the United States in the amount of 

8 $20,000,001, Wegelin admits that the restitution amount 

9 represents the gross pecuniary loss to the United States as a 

10 result of the conduct charged in the superseding indictment and 

11 admitted by Wegelin in the allocution. 

12 You're not saying, are you, that that is in fact the 

13 exact amount of the gross pecuniary loss to the United States, 

14 are you? 

15 MR. MASSEY: Your Honor, we’re saying it's a 

16 reasonable estimate. It's a negotiated agreement between the 

17 victim and the defendant as to what the restitution award 

18 should be, and it's a reasonable approximation of the total 

19 pecuniary loss to the government. 

20 THE COURT: Well, it looks like it was based on 

21 obtaining a particular offense level under the guidelines. 

22 MR. MASSEY: Well, your Honor, it definitely clearly 

23 is keyed to the guidelines, 

24 THE COURT; For example, you would not be satisfied if 

25 it was $19,999,999.99. 
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MR. MASSEY: It would fall short, it has to be 
$ 20 , 000 , 000 . 01 . 

THE COURT: So I understand how you got there, I'm 
just unclear what the basis is for your asserting that this is 
an estimate of the actual loss. 

MR. MASSEY: Well, our basis -- we have numerous 
grounds to make that a reasonable basis for the loss. The 
government has access to certain data from the voluntary 
disclosure program, which is a program in which U.S. taxpayers 
who had offshore bank accounts have come into the governmenL 
and paid what they owe . And so we have data about many of 
those taxpayers. Many of them have accounts at Wegelin. 

Wegelin has data itself because it has access to the account 
statements of U.S. taxpayers with accounts there, so it could 
calculate the amounts of taxes due and owing for the 
non-compliant U.S. taxpayers. 

There are other data points out there, such as there's 
another agreement, there's a deferred prosecution agreement 
between the United States and UBS which provides certain 
information that essentially works as a sort of confirming data 
point for what we and the defense believe is a reasonable 
estimate of the loss to the government. 

THE COURT: So in connection with sentencing, I have 
an obligation to make an independent determination of what the 
loss was . Yes? 
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1 MR. MASSEY: Yes, of course, your Honor. 

2 THE COURT: I will need to have some of that data. 

3 MR. MASSEY: Your Honor, we can provide whatever data 

4 the Court wishes to have for purposes of sentencing. For 

5 purposes of today, Wegelin is prepared to agree that that's the 

6 loss amount. 

7 THE COURT: It also says that -- this is on page 2, 

8 "Wegelin agrees, pursuant to Title 18, United States Code, 

9 Section 981, that it will forfeit $15,821,000 to the United 

10 States, representing the gross fees paid to VJegelin from 

11 approximately 2002 through 2010 by U.S. taxpayers with 

12 undeclared accounts at Wegelin." 

13 How is that figure determined? 

14 MR. MASSEY: That figure was determined through 

15 discussions with Wegelin. Wegelin looked at its own data on 

16 the gross proceeds paid by U.S. taxpayers to it for the 

17 non-compliant business. It gave us the sum total. It broke it 

18 out in various ways, but it provided that data to us. And we 

19 don't have access to many of the records that we would need to 

20 confirm it, but we believe it's reasonable based on a number of 

21 data points that we have. 

22 THE COURT: So did you request the data that would 

23 confirm it? 

24 MR. MASSEY: We requested that Wegelin provide the 

25 data. 
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1 THE COORT: What is Wegelin's position on that? 

2 MR. STRASSBERG: I think what Mr, Massey was going to 

3 finish to say is they requested that we provide the numbers, 

4 which we did provide, your Honor. And that was a calculation 

5 of gross receipts, no deductions for costs. It's not a profit 

S number, it's a gross revenue number. And it was deducted by 

7 looking at -- it was calculated by looking at all of the 

8 revenue and whatever matter was received from the particular 

9 accounts at issue during this time period. So that information 

10 was provided over to the government frankly some time ago in 

11 the context of our ongoing discussions and negotiations with 

12 respect to this case. 

13 the COURT: So let me make sure I understand this. 

14 This is the amount of money that the taxpayers who were making 

15 use of Wegelin's services for avoiding taxes on undeclared 

16 accounts paid to Wegelin. Yes? 

17 MR. STRASSBERG: We framed it, your Honor, that is 

18 this is the gross amount of money that anyone who was a U.S. 

19 taxpayers who had an undeclared account paid to Wegelin for any 

20 purpo.se. That could be commissions, it could be advisory fees, 

21 it could be things that relate to whatever type of business 

22 t.hey actually did with respect to their account. 

23 THE COURT: So why would taxpayers want to pay 15, 

24 almost 16 million to Wegelin to avoid taxes that were only 

25 estimated to be $20,000,001? 
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1 MR. STRASSBERG: Your Honor, those fees were not 

2 unique to the U.S, taxpayers. So for any customer, be it 

3 Swiss, U.S., they would pay fees to the banks as they would for 

4 any bank to do the various transactions. These fees, as we 

5 understand it, were actually very competitive. If you wanted 

6 to put your account at UBS or put your account at Credit Suisse 

7 or put your account at Citibank, you would be paying similar 

8 types of costs for your securities transactions, for example, 

9 or for your other type of transactions that you asked the bank 

10 to do. It's really unrelated to taxes other than these account 

11 holders themselves were undeclared. So as part of this 

12 agreement, we agreed to pay all of that money without any 

13 attempt to do deductions and have it be part of this agreement, 

14 THE COURT: Are you saying it should be forfeiture of 

15 monies that you think were properly obtained and had no 

16 relationship with any unlawful activity? 

17 MR. STRASSBERG: We think, your Honor, that the 

18 undeclared accounts themselves is the nature of the conduct 

19 that is the subject of the charge and will be the subject of 

20 the allocution and the plea, so it's not that it's not 

21 connected to unlawful activity, 

22 THE COURT: Well, what did you understand to be the 

23 purpose of these undeclared accounts? 

24 MR. STRASSBERG: Well, your Honor, the undeclared 

25 accounts allowed the U.S. taxpayers to evade t,heir duty under 
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1 D.S. law. 

2 THE COURT: So I conie back to my question. Why would 

3 the taxpayers pay 16 -- almost 16 million to Wegelin if they 

4 weren't going to avoid taxes of a much larger amount? 

5 MR. STRASSBERG: I think you could think of it this 

6 way, your Honor, it they' had taken their money and kept it here 

7 in a United States bank, done the same type of transactions, 

8 they likely' would have paid much more than 15 million in 

9 commissions and costs to that bank to do those transactions. 

10 So those monies would have been paid. It wasn't that those 

11 monies would have been avoided by having their accounts in a 

12 different institution, if that's helpful to your Honor. So 

13 those numbers, while they're here in the plea agreement, we 

14 agreed to them as part of our negotiating with the government, 

15 they are related to this offense. 

16 THE COURT: I hear what you're saying, 

17 All right. Now the stipulated guideline range is all 

18 set forth in pages 3 and 4 and 5 of the agreement. This would 

19 lead to a guideline fine range of 14.7 million to 29.4 million. 

20 And I want to make sure that Wegelin understands that none of 

21 that is binding on the Court. Do you understand that? 

22 THE DEFENDANT: Yes, we understand, your Honor. 

23 THE COURT: And more generally, while the Court must 

24 have and will consider the guideline range even if the Court 

25 agrees with the guideline calculation set forth in this 
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1 agreement, which the Court may or may not agree with, but even 

2 if it agrees with that, the Court doesn't necessarily have to 

3 sentence within the guidelines. I could go higher, I could go 

4 lower, and regardless of where I come out, Wegelin would still 

5 be bound by my sentence. Do you understand that? 

6 THE DEFENDANT: We understand, your Honor. 

7 THE COURT: Very good. So why don't you tell me, in 

8 the accordance with what is a written statement that you wish 

9 to read, what it is that makes Wegelin guilty of this offense. 

10 THE DEFENDANT: We have prepared a statement I would 

11 like to read. 

12 From 2002 through 2010, Wegelin provided private 

13 banking, wealth management and other related financial services 

14 to individuals and entities around -- 

15 THE COURT: Forgive me for interrupting, why don't you 

16 give a copy -- the government should give a copy to the court 

17 reporter so he can follow along. 

18 MR. STRASSBERG: And your Honor, for ease of your 

19 Honor and for the court reporter, we're starting at the third 

20 paragraph of the written allocution after the introductory 

21 paragraphs, for ease of all parties involved. 

22 THE COURT: Yes, we already -- why don't you pick up 

23 again from, "At all relevant times." 

24 MR. STRASSBERG; Sorry, your Honor, I was talking -- I 

25 guess it would be the fourth paragraph, starting with, "From 
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1 2002 ." 

2 THE DEFENDANT; From 2002 through 2010, Wegelin 

3 provided private banking, wealth management, and other related 

4 financial services to individuals and entities around the world 

5 who held accounts at Wegelin, including citizens and residents 

6 of the United States. Wegelin provided these services 

7 principally through client advisers based in its various 

8 offices in Switzerland. Wegelin also acted as custodian with 

9 respect to accounts that were managed by independent asset 

10 managers, including accounts for U.S. taxpayers. 

11 From about 2002 through about 2010, Wegelin agreed 

12 with certain U.S. taxpayers to evade the U.S. tax obligations 

13 of these U.S. taxpayer clients who filed false tax returns with 

14 the IRS. 

15 In furtherance of its agreement to as.sist U.S. 

IS taxpayers to commit tax evasion in the United States, Wegelin 

17 opened and maintained accounts at Wegelin in Switzerland for 

18 U.S. taxpayers who did not complete W-9 tax disclosure forms. 

19 Wegelin also allowed independent asset managers to open non-W-9 

20 accounts for U.S. taxpayers at Wegelin. 

21 All at relevant times, Wegelin knew that certain U.S. 

22 taxpayers were maintaining non-W-9 accounts at Wegelin in order 

23 to evade their U.S. tax obligations in violation of U.S. law, 

24 and Wegelin knew of the high probability that other U.S. 

25 taxpayers who held non-W-9 accounts at Wegelin also did so for 
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1 the same unlawful purpose. Wegelin was aware that U.S. 

2 taxpayers had a legal duty to report to the IRS and pay taxes 

3 on the basis of all of their income, including income earned in 

4 accounts that these D.S. taxpayers maintained at Wegelin. 

5 Despite being aware of this legal duty, Wegelin intentionally 

6 opened and maintained non-W-9 accounts for these taxpayers with 

7 the knowledge that, by doing so, Wegelin was assisting these 

8 taxpayers in violating their legal duties. Wegelin was aware 

9 that this conduct was wrong. 

10 However, Wegelin believed that, as a practical matter, 

11 it would not be prosecuted in the United States for this 

12 conduct because it had no branches or offices in the United 

13 States, and because of its understanding that it acted in 

14 accordance with and not in violation of Swiss law, and that 

1.S such conduct was common in the Swiss banking industry. 

16 In the course of the agreement to knowingly and 

17 willfully assist U.S. taxpayers in evading their U.S. tax 

18 obligations, Wegelin acted through, among others, certain 

19 employees who were acting within the scope of their employment 

20 and for benefit of Wegelin. Wegelin' s conduct allowed Wegelin 

21 to increase the number of undeclared U.S. taxpayer accounts and 

22 the amount of undeclared U.S. taxpayer assets held at Wegelin, 

23 thereby increasing Wegelin 's fees and profits. 

24 Wegelin admits that its agreement to assist the U.S. 

25 taxpayers in evading their U.S. tax obligations in this matter 
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1 resulted in a loss to the Internal Revenue Service that was 

2 $ 20 , 000 , 001 . 

3 One or more of the O.S. taxpayers who conspired with 

4 Wegelin lived in the Southern District of New York when they 

5 did so, and had communications by telephone and fax in 

S furtherance of the conspiracy with Wegelin while they were in 
1 Manhattan. 

8 THE COURT: So if I understand correctly, what Wegelin 

9 is saying is that they knew that the taxpayers who were making 

10 use of these services of Wegelin were doing so to evade O.S. 

11 taxes. Yes? 

12 THE DEFENDANT: Yes, your Honor. 

13 THE COURT: And Wegelin, knowing that it was wrong and 

14 a violation of U.S. laxv, nevertheless agreed with the taxpayers 

15 to help them commit that crime. Yes? 

16 THE DEFENDANT: Yes, your Honor. 

17 THE COURT: All right. Very good. 

18 Is there anything else regarding the factual portion 

19 of the allocution that the government wishes the Court to 

20 inquire on? 

21 MR. MASSEY: No, your Honor. 

22 THE COURT: Is there anything else regarding any 

23 aspect of the allocution that either counsel wishes the Court 

24 to inquire about before I ask the defendant to formally enter 

25 its plea? 
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1 MR. MASSEY; Your Honor, the government would 

2 respectfully request that your Honor simply show him the 

3 partnership resolution. Your Honor touched on that at the very 

4 beginning, but if we could just confirm that is his signature 

5 on the partner resolution and he recognizes the signatures of 

6 his partners. 

7 THE COURT: Yes, this is Exhibit C to the plea 

8 agreement, already marked as part of Court Exhibit 1, and do 

9 you have a copy of that in front of you? 

10 MR. STRASSBERG; We do, your Honor, 

11 THE COURT: And are the signatures known to you to be 

12 the signatures of the partners of Wegelin? 

13 MR. STRASSBERG: That's my signature and the 

14 signatures of the partners, your Honor. 

15 THE COURT: Very good. 

16 Also, one thing I did neglect to mention, do you 

17 understand that as part of your agreement with the government, 

18 that if the Court does sentence you within the terms of the 

19 agreement, Wegelin has given up its right to appeal or 

20 otherwise attack the sentence? Do you understand that? 

21 THE DEFENDANT: Yes, we do, your Honor. 

22 THE COURT: Anything else from either counsel? 

23 MR. MASSEY: Your Honor, this may be part of what your 

24 Honor is going to get to, but the government respectfully 

25 requests that your Honor ask Mr. Bruderer whether he is 
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1 satisfied with his counsel's representation, and the plea is 

2 knowing and voluntary and the like, 

3 THE COURT: Yes, that's where I was going, but is 

4 there anything else before we get there? 

5 MR. MASSEY: No, your Honor. 

6 THE COURT: So Mr. Bruderer, you're represented by 

7 Mr. Strassberg in this case. Has he had a full opportunity to 

8 discuss this matter not only with you but with the relevant 

9 people at Wegelin? 

10 MR. STRASSBERG: Yes. 

11 the DEFENDANT: Yes, he did, your Honor, 

12 THE COURT: And are you fully satisfied with his 

13 representation in this matter? 

14 THE DEFENDANT: We are, your Honor. 

15 THE COURT: And in making its determination to plead 

16 guilty, has Wegelin been given any promises whatsoever beyond 

17 those set forth in the plea agreement that we marked as Court 

18 Exhibit 1? 

19 THE DEFENDANT: No, your Honor. 

20 THE COURT: And by the way, has counsel confirmed that 

21 is correct, Mr. Strassberg? 

22 MR. STRASSBERG: Yes, your Honor. 

23 THE COURT: And has anyone else made any kind of 

24 promise to Wegelin, anyone outside the government, to induce 

25 you to plead guilty in this case? 
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1 THE DEFENDANT: No, your Honor. 

2 THE COURT: Has anyone threatened or coerced Wegelin 

3 to plead guilty in this case? 

4 THE DEFENDANT: No, your Honor. 

5 THE COURT: Does the government represent if this case 

6 were to go through trial, it could, through competent evidence, 

7 prove every essential element of this charge beyond a 

8 reasonable doubt? 

9 MR. MASSEY; Yes, we do, your Honor. 

20 THE COURT; Does defense counsel Scnow of any valid 

11 defense that would prevail at trial or any other reason why his 

12 client should not enter this plea? 

13 MR. STRASSBERG: Your Honor, we know of no reason why 

14 the plea should not be entered. 

15 ' the COURT: All right. Then in light of everything we 

16 have now discussed, Mr. Bruderer, how does Wegelin plead to 

17 Count One of indictment SI 12 Criminal 02, guilty or not 

18 guilty? 

19 THE DEFENDANT: Guilty, your Honor. 

20 THE COURT: And is that plea entered voluntarily and 

21 knowingly? 

22 THE DEFENDANT: Yes, your Honor. 

23 THE COURT: All right. .Anything else from the 

24 government? 

25 MR. MASSEY: Could I have one second, your Honor? 
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1 THE COURT: Yes. 

2 The one thing that occurred to me, but I thought it 

3 was covered by the plea agreement, is the forfeiture aspect, so 

4 I don't know if we need to say anything further in that regard. 

5 MR. MASSEY; It is covered by the agreement. It would 

6 probably be helpful if your Honor in open court mentioned it, 

7 and that it's there in front of your Honor to sign. There's a 

8 preliminary stipulated order of forfeiture for the Court to 

9 sign in the amount of $15.8 million and change. 

10 THE COURT: Yes. So Mr. Bruderer, you and your 

11 counsel have gone over the stipulated preliminary order of 

12 forfeiture that's attached as Exhibit B to your agreement? 

13 THE DEFENDANT: Yes, we did, your Honor, 

14 THE COURT; And you understand that pursuant to that, 

15 Wegelin has agreed to transfer $15,821,000 in United States 

16 currency to the Treasury? 

17 THE DEFENDANT: Yes, we agreed, your Honor, 

18 THE COURT: So I will sign that order, or do you 
13 prefer to wait until the date of sentence? 

20 MR. MASSEY: We prefer that your Honor sign that order 

21 today. We will have a final order. There has to be a 30-day 

22 period of notice following today. 

23 THE' COURT: It is signed. I will give it to my 

24 courtroom deputy to docket. 

25 MU. MASSEY: Your Honor, just one more small matter. 
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1 Mr. Bruderer gave a very thorough allocution which hit all the 

2 elements of the offense. The government doesn't believe it's 

3 necessary to enumerate the elements of the conspiracy offense, 

4 but there is one aspect of this plea that is slightly unusual 

5 in that it is a plea of a corporation. So it may make sense 

6 for the government or the Court to put on the record the 

7 elements. 

8 THE COURT: There is some authority to that effect, 

9 although since the plea covers all the elements at some length, 

10 I didn't think it necessary to have the government repeat them. 

11 But I can see you're chomping at the bit, so go ahead. 

12 MR. MASSEY: The elements include the following: 

13 Wegelin and one or more U.S. taxpayer entered into a conspiracy 

14 to violate the United States tax laws. That's the first 

15 element. The second is that Wegelin knowingly and voluntarily 

16 joined and participated in the conspiracy. The third and the 

17 unusual one for this case is that, third, Wegelin did so 

18 through managing partners or other employees who were acting 

19 within the scope of their employment and acting for the benefit 

20 of the partnership, at least in part, and that one or more 

21 overt act was committed by Wegelin or a co-conspirator. All of 

22 those elements were plainly covered by the allocution of 

23 Mr. Bruderer. 

24 THE COURT: OK. Anything else? 

25 MR. MASSEY: Not from the government, your Honor. 
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1 Thank you . 

2 THE COURT: Anything from defense counsel? 

3 MR. STRASSBERG: Not from defense counsel. 

4 THE COURT: Because the defendant has acknowledged its 

5 guilt as charged, because it has shown through its 

6 representative that it understands its rights, because his plea 

7 is entered knowingly and voluntarily and supported by an 

8 independent basis in fact containing each of the essential 

9 elements of offense, I accept his plea and adjudge it guilty of 

10 Count One of the indictment SI 12 Criminal 02. 

11 So Mr. Bruderer, the next step in this process is that 

12 the probation office will prepare a presentence report to 

13 assist me in determining sentence. And in that connection, 

14 Wegelin may be asked to provide additional documents, 

15 . additional information, and I assume that's going to be 

16 provided. If there's any problem about that, counsel needs to 

17 notify the Court immediately. OK? 

18 MR. STRASSBERG: We will do so, your Honor. 

19 THE COURT: Very good. 

20 After that report is in draft form, before it's in 

21 final form, Wegelin and its counsel will have a chance to 

22 review it, as will the government, and to offer suggestions, 

23 corrections and additions to the probation officer, who will 

24 then prepare the report in final to come to me. 

25 Independent of that, counsel for both sides are hereby 
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1 given leave to submit to the Court any materials in writing 

2 bearing on sentence, and I think in this kind of case that 

3 would be very helpful. And as the colloquy earlier indicates, 

4 what I am most concerned about is whether the $20,000,001 

5 estimate is a fair estimate and what'’ s the basis for saying 

6 that. So you're free to address any and all issues, but that's 

7 the issue that I particularly want to see addressed. After 

8 those submissions are made, we will then have a full hearing 

9 here in court, at which time the Court will impose sentence. 

10 So let's fix a date for that. 

11 MR. STRASSBERGt As your Honor said, we need to set a 

12 date that allows for those events to happen. I think from 

13 Wegelin's point of view, the faster and more expedited sentence 

14 that can be accomplished, we are certainly willing to work 

15 within that deadline to make that happen. 

16 THE COURT: I'm all for that. The problem - ~ and I 

17 don't know if anyone has checked with the probation office -- 

18 Congress, in its wisdom, has decided that the judicial process 

19 of the United States, being not nearly as important as 

20 Congress' vacations and the like, should be starved. We are 

21 presently something like 22 probation officers short because we 

22 had to last year reduce the judicial budget nationwide by ten 

23 percent. Congress has decreed that we will this coming year 

24 decrease the judicial budget by another ten percent, leading, 

25 for example, as early as yesterday, to long-time employees of 
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1 the judiciary being severed and left unemployed. One can only 

2 marvel at Congress ' wisdom, which has been well known to all 

3 Americans for some time now. 

4 So to get down to the immediate problem, this is the 

5 kind of case that we're going to have to put a senior probation 

6 officer on. I just don't know whether they have someone 

7 available who can give it expedited treatment. What I am 

8 willing to do is put it down now -- the normal sentencing used 

9 to be 45 days, then because of the loss of probation officers 

10 we had to change it to 60 days. If you want, I will put it 

11 down today for 45 days from now and talk with the probation 

12 office and see if they can accommodate that. We may have to 

13 come back and move it. They may be able to do better. Since 

14 the parties are very substantially in agreement and obviously 

15 had substantial negotiations, I don't expect there will be any 

16 significant disputes, but nevertheless we have to give them as 

17 much time as the probation office needs, 

18 So that's my suggestion. Any other thoughts? 

19 MR. STHASSBERG: Your Honor, that suggestion is very 

20 agreeable. 

21 DEPUTY CLERK: I want to let you know that the last 

22 written statement from probation that I have asks for 120 days 

23 for defendants who are not detained. That would bring us to 

24 May 6. 

25 THE COURT: I think we can do better than that. I 
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1 will tell you what, why don't we take a two-minute break and 

2 I'll call the head of probation and see what we can do, and 

3 we'll resume in two minutes. 

4 (Recess taken) 

5 THE COURT; All right. Well, after a full and frank 

6 discussion with probation, they said that while they are really 

7 tremendously short-handed right now, they will make an 

8 exception in this case, but they asked for SO days rather than 

9 45. I think that's reasonable. 

10 They also ask, and I'm going to make this an order, 

11 that all the basic materials that need to be provided to 

12 probation be provided to them within the next two weeks . That 

13 shouldn't be a problem given all that you have done by way of 

14 preparation. 

15 So let's see what date that would be for sentence. 

16 DEPUTY CLERK: Sentence date on March 4th, that’s a 

17 Monday, at 4:00. 

18 THE COURT: March 4th at 4:00, does that work for 

19 everyone? 

20 MR. MASSEY: That's fine with the government, your 

21 Honor. 

22 MR. STRASSBERG: Your Honor, that's fine for the 

23 defense as well. 

24 THE COURT: Very good. So we'll see you on March 4th. 

25 Anything else any counsel needs to raise? 

SOUTHERN DISTRICT REPORTERS, P.C. 

(212) 805-0300 



948 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


D13TWEGP Plea 

MR. STRASSBERG: Your Honor, what time? 
THE COURT: 4:00 p.m. 

MR. STRASSBERG: Thank you. 

THE COURT: Very good. Thanks a lot. 
MR. MASSEY: Thank you. 
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March 18.2014 

Vl.^ MAIl. & EMAII, (•Faith.Biirton.ftlJSDO.I.uov) 


The Homiralile .laniC!; M. Cole 

Uepiiiy Aitomey General 

OITicc olThe Deputy Allorney General 

ti.S. Dcpartiiiein orJiisliee 

‘TtO I'eiinsyls ania .Aveinie. N\\'. Room 4111 

Washinuloii, IX' 2()5.''()-tM)OI 

Detir Deputy Aliorney General Cole; 

\Ve are wriline to urue a eliango in the eurreni policy ol'llic Department olMii.-ilicc (DO.I) 
which, lor more ihtin to e yciii.s. ha.s not sought csiraOilion I'roiii Swiiv.eiiaiid ol'a .single .Swiss 
ntilional charged with crimintil eoiidiici related to aiding and abetting l.hS. ta.\ evasion. 

During the iietiiTiig hold by the U.S. Senate I’eniianeni SulKoinmillec on Investigations 
on l■ebrtl;lry 26. 2014. y ou tesiil'ied that 1)0.1 has eliargetl .>.6 bankers and 2.) linaneial advisors 
with iniseoni.iuet rehiled to raciliialing U.S. tax erasion, Ol'those. 6 hasc been convicted or pled 
guilty, and the majority ol’tlio rest tipparcnlly live openly in Swit/erhind. having avoided trial on 
their alleged crimes for years. Yet yon also lesiiried that DO.I has not asked S'wiliceiiand to 
e.Mradiie any oflhose derendani.s. because D( ),l believes "the Swiss will not e.xlradile its 
eili/ens," 

I he CNlradilion treaty belwecn the United Stales and Swil/erlaiKl. how ever, does not bar 
tlie extradition ol'SEviss nalionaks who as.sisled U.S. nationals in the eoniniission oreriniinal lax 
ewision. and it is lime to le.sl the Swiss governnicnt's professed willingness to cooperate with 
international lu.x eiiforceniom el'fort.s and put an end to its nationals panieipaling in criminal lax 
ollenscs. While .Article .4 oflhe U.S. -Swiss treaty prorides some discretion to the Swiss 
government to deny I kS. extradition ret|iiesls related to tax ofl'enses. that discretion is limited. 

I he treaty slates that it can "not be used to shield from extradition uiiderly ing criminal eonJuei. 
such as Iraiid ...or falsinealion of public documenis." .At least some of the charges in the 
imlictmenis tiled against Swiss bankers and inlerniediaries appear to meet that standard. 
.\i.!ditional!y , .Aniele 8. \sliich irros itles an exception to exlratiilion requests that name .i treats 
partner's nationals, is limited to eircumstances where 'itlhe Requested Stale ISwit'/erlandl ... 
has juiisdiclion to proseeule that person for the acts for which exiraililion is sought." 

Swilzcilaiid does not consider lux cva.sion a crime, and therefore cannot prosecute such cases, 
which means the .Article 8 exception should not apply to U.S. extradition requests to Switzerland 
lor cases rehilcd to (ax ex asion. 

|* p^TO8nen^urcammi^^TnM^vest^ation^ *|| 
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Gi\ eii lhat the ctirrcnl treaty does no! Ibreclose the eoopemiioii of the Swiss government 
in extradition ret|iiesls for tax etises, we urge DO.) to at least allenipl to use the tiiiihoriiies laid 
out in lhat treaty, liven il'a request is unsucccssriil. it will inform both Switzerland and its 
eitizeiis that the 1. iniled Stales is ready to make full use of available legal tools to slop I’aeililalion 
of I sS. tax cx-asion and hold tilieged wrongdoers accountable. 


Thank you for your allcniion to this mailer. 


Sincerelv. 





Ill McCain 

Ranking Minority .Member 

I’ermanciu Subcommittee on Inve.stiualions 




Carl Levin 
Chairman 

I’ermanem Subeoniiniilee on Invesligtiiions 
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U.S. Department of Justice 

Office ori.egislaiivc Affairs 


Office of the Assistant Anomey (icncrul 


IVoshini’iiiu. D.i 20S30 


June 6. 2014 


The Honorable Carl I.evin 
Chairman 

Permanent Subcommiuco on Investiualions 
Conimiliee on Homeland Security and 
Governmental Affairs 
United Stales Senate 
Washington. DC 20b 10 

The Honorable John McCain 
Ranking Minority Member 
Permanent Subcommittee on Investigations 
Committee on Homeland Security and 
Govornniental Affairs 
United States Senate 
Wa.sliiiigion. DC 20510 

Dear Mr. Chairman and Senator McCain: 

This responds to your letter to the Deputy Attorney General dated March 1 S. 2014, 
concerning the deci.sion of the Department of Justice (the Deparlnient) not to sock the extradition 
of Swiss nationals from Switzerland. 

Plea.se be assured that the Deparimcul's position in this regard is well grounded in that the 
Government of Switzerland, as a matter of law and policy, will not extradite Swiss nationals. The 
Office of International Affairs (Ol.A). the component oftlie Department that handles intcmalional 
extradition matters, is unaware ofany ca.se in which Switzerland has extradited one ofils nationals 
or ofany indication from officials oftlie Swiss (iovernniem that thc\’ would do so. .As a result. 
01 A routinely advi.sc.s U.S, proseculons that making requests to Switzerland for the c.xiradilion of 
Svvi.ss nationals would be fulilo. file most recent I.IS. case in which Switzerland a.ssorted its 
position occurred in 2012. when the United States .sought the aiTest for purposes of extradition of a 
person believed to be a citizen ofii Latin American country. After the United States sought the 
fugitive’s arrest. Switzerland determined that the person had Swiss citizenship and denied the U.S. 
request, uncquii ocally slating that Switzerland doe.s not extradite its nationals and that no anesi 
for purposes of extradition would be possible. 

In March of this year, after receiving a copy of your letter. Ol.A conferred with the official 
in charge of extraditions in Switzerland, who confirmed, once again, that Switzerland does not 
extradite its nationals. This official made it clear that the Swiss- constitution provides that a Swiss 
national may he extradited only with ills or her consent; and the Swiss Federal .Act on International 
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The Honorable Carl Levin and the Honorable John McCain 
Page Two 

Mutual Assistance in Criminal Mutters is eonslslcnl with this constiluliontil provision, specifying 
that, "[nlo Swiss national may, without his written consent, he exlrarlited or surrendered to a 
foreign State for prosecution or for the e.xecution of a sentence. Consent may be \v ilhdrawn up to 
the time when the surrender is ordereil.” The Swis.s olTicial further staled that, although the law 
and Swiss constitution refer to the possibility of e.xtradition of a Swiss national ilThat person so 
consents, there does not appetir to have been any -sueh ‘'voluntary'' eslradilion in tit least the Iasi 
two decades. Under these legal eon.straints, there could be no tirresi of a Swi.ss national for 
purposes of extradition. Moreover, any fuuiti\’c may voluntarily decide to return to the finited 
States irrespective of any enabling statute or treaty. 

Please be assured that the Department takes very seriously tax olTenses eomniilied against 
the United Slates and will pursue extradition of offenders wherever they may he apprehended and 
brought to justice. For example, one such case involved Sw iss national Raoul Weil, who w as 
extradited from Italy to the United Slate.s on December 13. 2013. to stand trial in the Southern 
District ofFlorida for conspiring to commit tax fraud. At one point. Mr. W'cil was a high-le\el 
executive at UBS Bank in Sw itzerland, overseeing a program that helped U.S. citizens hide 
approximately S20 hiliion in overseas assets from the Internal Revenue Seiwice. .Although 
indicted in 2008, he remained a fugitive until his arrest while on vacation in Italy in October 
2013. The Department w ill continue to pursue the extradition of such offenders whenever 
possible. 

We hope this infonnation is helpful. Pletise do tun hesitate to contact this office if we ma\ 
provide additional as.sisiance regarding this or any other inaller. 


Sincerely. 



Peter .1, Kadzik 

Principal Deputy Assistant Attorney General 
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Schweizerische EidgenosjenschaU 
Conf^d^^vaiion Suisse 
Cortfederarione Svizzera 
C&nfederaziun svizra 


Federal Department erf Finance 

State SeerstariHt ter International Financial Matters 
The State Secretary 


CH-3003Bern 

SIF 


Commissioner Douglas H. Shulman 
Internal Revenue Service 
1111 Constitution Avenue, MW 
Washington DC, 20224 

Deputy Attorney Genera! 

James Cole 
Department of Justice 
950 Pennsylvania Avenue, NW 
Washington DC, 20530 


Bern, August 24, 201 1 


Swiss-U.S. Discussions on Tax Issues 
Dear Commissioner, dear Attorney General: 

In our view, the meetings on August 15 and 16, 2011, with the IRS and the DOJ were pro- 
ductive, As you are certainly aware, Switzerland has offered a new tool to grant administra- 
tive assistance In more cases than discussed earlier; this tool, to be adopted by the Swiss 
Parliament to achieve the necessary legal certainty, would allow granting administrative as- 
sistance on a no-name basis for tax evasion cases. 

Ail in all, with this new offer, Switzerland would be able to provide you with banking informa- 
tion on the following requests on a no-name basis for: 

o T ax fraud or the like (under old DTA; immediately) 

o Tax evasion (under new DTA; once adopted by the U.S. Senate and approved in the 
supplemented version by the Swiss Parliament, it will allow data exchange as of Sep- 
tember 24, 2009) 


State Secretarial for intetnationart Rnar^cial Mattera 

Michael Amburil 

Bundesgasse \ 3003 Bern 

phone +41 31 32 26153. fax +41 31 32 32402 

michael.ambu6ht@sif.8dmin.ch 

www.sif.admin.ch 

I Permanent Subcommittee on Investigatio ns I 
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We also indicated the number of clients the different categories of cases may produce and 
we understand that these figures were met with interest by your delegation, in addition, we 
have put on the table a draft understanding proposing a possible way fonward. You have 
found this approach to be attractive. Besides an effective and accelerated procedure for the 
exchange of information, we also suggested including in such an understanding an intention 
to regularize bank client relationships for the past including flanking measures to maximize 
the number of disclosures byU.S. persons. 

We are prepared to have further talks at the conceptual as well as at the technical levels. We 
believe it would be productive to agree to have a common understanding on the basic con- 
ceptual elements of the envisaged solution in order to be in a position to coilect the required 
data in the most efficient manner. 

I left Washington with the impression that your side found our proposal attractive since we 
had all agreed to continue the talks rapidly and envisaged holding a meeting this week al- 
ready. However, you have already postponed the meetings twice. I confirm my willingness to 
come to Washington in order to continue our talks next weekend on August 28, or Septem- 
ber 2, 2011. 


Kind regards, 

Dr. Michael AmbCihi 
State Secretary 


cc: Mr. Michael Danilack, Deputy Commissioner, IRS 
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Schweireriscbe Eidgenossenschaft 
Confederation suisse 
Confederazione Svizzera 
Confederaziun svizra 


Feder^ Department of France 

State Secretariat forlntsmational FInanciai Matters 

The State Secretary 


CH-3003 Bern 
SIF 


Via E-Mail 

Mr. Michael Danilack 

Deputy Commissioner (International) LB&I 
U.S. Internal Revenue Service 
michael.clanilack@irs.gov 


Bern, August 30, 201 1 


Sw/iss-U.S. Tax Issues - Next Round of Talks 


Dear Commissioner; 




/ 


We refer to your e-mail dated August 26, 2011. As already mentioned in our letter of Au- 
gust 24, 2011, to Mr. D. Shuirnan (IRS) and Mr. J. Cole (DOJ), a copy of which you have re- 
ceived, we suggest meeting again at your earliest convenience in order to agree (i) on a 
common commitment to negotiate a solution, and (ii) on a common understanding on its ba- 
sic conceptual elements. 


Following the cancellation of the previously proposed meeting dates, we would still be avail- 
able for a meeting in Washington D C. on September 2, 201 1, and can alternatively propose 
September 6, 201 1 . as a new meeting date. 

As you are aware, the Swiss Government supports a negotiated solution. In view of the ur- 
gency expressed by your side, our Government has prepared for a special process with Par- 
liament to treat the report of August 8, 201 1 , concerning the new tool to grant to the United 
States administrative assistance in more cases than discussed earlier. This special process 
is planned for the September session of Parliament. The Swiss Government will, however, 
need to have a mutual commitment and understanding with the U.S. Government about the 
key elernents of a negotiated solution before it can present and successfully defend the Au- 
gust report in Parliament and obtain the required approval. Without such a commitment in 
principle on the part of the U.S. Government, our Government will not be in a position to 


State Secretafiat for international Financiai Matters 

MicJfael AmbuW 

Bundesgasse 3. 3003 Bern 

phone +41 31 32 26163, fax +41 31 32 32402 

midtaei.ambuehi@sif.aclmin.ch 

www.siMmin.ch 
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present the August report in Parliament nor would it be likely for Parliament to grant its ap- 
proval. 

In line with a top-down approach, we propose to initially agree on the conceptual elements of 
the envisaged solution and the relevant criteria which shall form the basis for the provision of 
administrative assistance by the Swiss Federal Tax Administration. The discussion and iden- 
tification of these criteria are absolutely essential to determine the framework within which re- 
liable statistical data can be provided. 

Therefore, the next meeting should consist of two parts; in the first part the conceptual issues 
need to be solved, in the second part stratification issues could be addressed accordingly 
and aggregated and consolidated statistical data already prepared could be provided. For 
this purpose we consider to include representatives of specific banks in the Swiss delegation. 

We are looking forward to hearing from you. 


Best regards, 

Dr. Michael Ambuhl 
State Secretary 


2 
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®fficE of ttjz^Epit^jAttnritE^ (Benexzd 
^i5asJ|Tnghm, ^,01. 2n53D 


August 31,201 1 


Dr. Michael AmbuhJ 

Stale Secretariat for International Financial Matters 

Bundesgasse 3, 3003 Bern 

Switzerland 

Dear State Secretary Ambtihl: 

Thank you for your letter. I appreciate your travels to the United States for our meetings. 

As I explained during our meetings, the U.S. government’s irreducible and immediate 
law enforcement interest is in obtaining records for a significant number of U.S. taxpayer 
accounts, quickly, and with certainty. We are quite willing to work with the Swiss government 
on a process that achieves this objective and resolves the outstanding issues. 

You have predicted that your proposal will very likely satisty this objective. We hope 
your prediction is correct, and are prepared to lest it under the following terms and conditions; 

• We will obtain from the banks under investigation and/or the Swiss govermnent the 
statistical information we have requested on U.S. taxpayer accounts on the timelines the 
IRS has provided, so that we can proceed with the other steps outlined below. 

• We will promptly seek through the Swiss government records for past and present U.S. 
taxpayer accounts. 

• We also plan to issue a grand jury subpoena and perhaps a John Doe summons for 
account records. 

• The Swiss government will take such steps as necessary - e.g.. actions under existing 
treaties, ParliamentaTy action regarding those treaties, or other administrative, 
executive, or legislative measures — to facilitate and expedite production of account 
infonnation and any other terms of a final agreement. 

• If we obtain through these steps the records we need for a specified number of accounts 
by specified deadlines, we will not move to enforce the subpoena and any summons. 

• If we cannot obtain actual physical possession of the needed records within these 
deadlines, we will move to enforce the subpoena and any summons, and we will 
proceed as appropriate with prosecutions that arise from the investigations. 
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• Assuming the deadlines are met, we are willing to discuss directly with each of the 1 0 
banks currently under investigation an appropriate resolution pf that bank’s potential 
criminal liability for past violations of U.S. law. 

o Expeditious production of account records is a precondition of any such resolution, 
which will also include such elements as payment of lost tax revenues plus 
interest, penalties, fines, and ongoing legal compliance. 

o Our willingness to delay or forego enforcement of a grand jury subpoena or 

summons - if we obtain the agreed munber account records by the agreed deadline 
- is not a commitment to forego prosecution of any bank. 

o How we proceed with any particular bank depends on reaching an agreement 
directly with that institution. If we do not reach agreement with particular banks, 
we are free to prosecute them. We are also free to prosecute banks that do not 
participate in this process or to negotiate a resolution with other banks that choose 
to come forward. 

• We need to reach an agreement on the other important measures discussed regarding ail 
other Swiss banks, including disclosing certain taxpayer information and making 
payments for lost tax revenues, as well as ensuring compliance in the future. 

You state in your letter that over the last few weeks, we have postponed several face-to- 
face sessions. The delay has not been of our choosing. The statistics we have sought on the 
number and nature of accounts at issue — similar to those provided in the UBS matter - are, as 
we have stated, vital to productive negotiations. The data you provided in response to our 
request of August i were not what we asked for and, given the level of generality and the time 
period covered, were not useful for the intended purposes. At your suggestion, we met with your 
technical experts on August 1 6 to address questions about the statistics. The meeting yielded 
few answers, and Deputy Commissioner Danilack has followed up with two detailed memoranda 
further explaining what we need and when we need it. Particularly as to the baidc referred to in 
the Walder indictment, he requested that you provide - or, alternatively, authorize that bank to 
provide - full information by September 2. We are willing to extend that deadline to 
September 6, but we regard that date as crucial. 

In your letter yesterday to Deputy Conunissioner Danilack, you suggested that we pursue 
a “top-down approach” and meet to discuss the “conceptual elements of the envisaged solutions” 
and the “relevant criteria” for the account records to be produced, before we receive this 
statistical information on those records. Tne information, however, is necessary for us to 
determine whether your proposal is acceptable, to establish timelines for production, and to 
identify appropriate distinctions among accounts. Without it, 1 do not see how we can proceed 
with greater specificity than reflected in the concepts I have outlined above. With the data to 
inform our discussions, we would hope to move quickly to a resolution. 



Dr. Michael Ambtihl 
August 3 1,2011 
Page 3 
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As for your suggested meeting dates, if we receive the essential statistical information in 
advance of those dates, we are prepared to proceed very quickly. As we have stated, the sooner 
we get the information, the sooner we can meet As 1 have indicated, however, we must take into 
account statutes of limitation on potential prosecutions of U.S. taxpayers. Unless we can obtain 
soon the actual records for a significant number of U.S. taxpayer accounts, I fear we will have 
little choice but to use the other remedies we have available. 

Both our governments wish to avoid that outcome, and I look forward to receiving the 
information necessary for meaningful talks to avoid it. 

Sincerely, 



James M. Cole 
Deputy Attorney General 


cc: Douglas H, Shulman, Commissioner of Internal Revenue 
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RESPONSE of CREDIT SUISSE 
to 

SUPPLEMENTAL QUESTIONS FOR THE RECORD 
from 

SENATOR CARL LEVIN 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


Hearing On 

Offshore Tax Evasion: The Effort to Collect 
Unpaid Taxes on Billions in Hidden Offshore Accounts 
February 26, 2014 


U.S. Offshore Private Banking 

1. Provide a complete set of reports that the bank, including any outside counsel or 
consultants, has prepared related to its internal investigation of the bank’s involvement 
in aiding and abetting tax evasion by U.S. taxpayers. If the bank asserts any privilege or 
confidentiality claim over such reports, provide a privilege log of such materials that 
the bank believes it cannot provide in entirety, including the reason the bank believes it 
cannot provide a copy to the Subcommittee. 

Response: The sole witten reports that the bank prepared related to the internal investigation 
were created by Credit Suisse outside counsel Schellenberg Wittmer at the request of the 
Swiss Financial Market Supervisory Authority (FINMA). These reports are protected by 
attorney-client privilege and are confidential attorney work product. As bank regulatory 
materials, they are exempted from disclosure under 12 U.S.C. §1828(x). The reports are also 
‘supervisory privileged’ under Swiss regulations and thus cannot be disclosed without 
FINMA’s approval. 

2. Explain how, during the Exit Projects, Credit Suisse confirmed that U.S. taxpayer 
clients were tax compliant, including the bank’s definition of tax compliance, the bank’s 
process, and the types of documentation, if any, that the bank may have required. 

Response: There were many ways U.S. taxpayer clients could confirm their tax compliance 
status to Credit Suisse as part of the Exit Projects. The kinds of documents and proof 
required depended, in part, on whether the client was a natural person or a non-US 
domiciliary entity with a US taxpayer beneficitil owner. 

Non-US domiciliary entities with US taxpayer beneficial owners 

The US taxpayer beneficial owners of non-US domiciliary entities such as companies or 
trusts could provide any of the following documents to evidence US tax compliance; 

W-8IMY from the non-US domiciliary entity plus W-9 from the US beneficial owner; 

W-8BEN combined with 

o other forms demonstrating the interests had been reported to the IRS (e.g. 

Form 5471, Form 3520, Form 3520- A, Form 990, etc.), and/or 


Permanent Subcominittee on Investigations 


EXHIBIT #46a 


PSI-CreditSuisse-74-000002 
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o TD F 90-22 . 1 (“FBAR” form), and/or 

o Schedule B of Form 1040, Part III, if applicable, possibly in combination with 
other papers, 

AND 

o Confirmation that such documents had been duly filed with the IRS or Treasury 
Department, as appropriate; 

■4> Opinion of reputable US tax adviser, US tax lawyer, or US accountant confirming US 
tax compliance; 

■4> Confirmation from reputable US tax adviser, US tax lawyer or US accountant that the 
US taxpayer beneficial owner was participating in the IRS’ Voluntary Disclosure 
Program or a copy of the letter of acceptance from the IRS confirming that the US 
taxpayer had been accepted into the IRS Voluntary Disclosure Program. 

During the Exit Projects, these guidelines were established and documents were reviewed 
by both internal legal and tax personnel as well as outside counsel to ensure the standards 
were met and appropriately and consistently applied. In some cases, internally trained 
persomie! who were not in the legal or tax departments confirmed that certain limited 
combinations of forms had been received. Initially, complex cases were reviewed by outside 
counsel, and later in the process all cases were reviewed again by outside counsel. 

Natural person US taxpayers 

US taxpayer natural persons could also demonstrate their compliance with US tax laws in 
a variety of ways. (It should be noted that many US natural person taxpayer clients were 
required to leave the bank during the Exit Projects for reasons other than potential tax 
compliance reasons, such as when the bank determined to exit the business with US 
domiciled natural person clients except in certain limited circumstances, and so therefore the 
bank did not review the tax compliance of these clients.) 

!=> W-9 combined with ownership of a US reportable security 

■=!> Opinion of reputable US tax adviser, US tax lawyer, or US accountant confirming US 
tax compliance; 

■=!> In some cases, a combination of: 

o Copy of Form 1 040 or Schedule B of Form 1040, and/or 
o Copy of TD- F 90-22. 1 (“FBAR Form”) 

AND 

o Confirmation that such documents had been duly filed with the IRS or 
Treasury Department, as appropriate 

■4> Confirmation from reputable US tax adviser, US tax lawyer or US accountant that the 
US taxpayer beneficial owner was participating in the IRS’ Voluntary Disclosure 
Program or a copy of tlie letter of acceptance from the IRS confirming that the US 
taxpayer had been accepted into the IRS Voluntary Disclosure Program. 

■4> For expats (US citizens resident outside the US), in light of FATCA’s delayed 
implementation, the bank decided to approach those with larger accounts in 2012 
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already, i.e, prior to FATCA and obtain from them tax compliance certifications 
(TCC) accompanied by confirmation of the same from the clients’ paid tax return 
preparers. In the 4'’’ quarter of 2013, the Bank then reached out to ALL remaining 
expats (without any AuM limitations) and asked them to provide a W-9 together with 
a USWHT waiver. These are the standard documents required for any expat going 
forward under the FATCA regulations. 

Similar to the Exit Projects for non-US domiciliary entities with US taxpayer beneficial 
owners, documents relating to natural persons were reviewed by both internal legal and tax 
personnel as well as outside counsel to ensure tlie standards were met and appropriately and 
consistently applied. In some cases, internally trained personnel who were not in the legal or 
tax departments confirmed that certain limited combinations of tax compliance 
demonstration had been documented. 


New Net Assets 

3. Internal Investigation. Please provide to the Subcommittee the results of the internal 
investigation the bank has carried out through outside counsel regarding classification 
and allocation decisions of Net New Assets (NNA), including, but not limited to, any 
written findings, conclusions, or other presentation of the results of the investigation. 

Response: The bank, through outside counsel, continues to conduct an internal investigation 
regarding classification and allocation decisions with respect to Net New Assets. The 
investigation is active and ongoing. At this point in the investigation, no results have been 
reached, and counsel has not produced written findings, conclusions or other presentations of 
the results of the investigation. 

Additionally, please address the following specific questions; 

a. What indications did the bank identify that suggested business pressure was being 
applied to the NNA reclassification or reallocation process? Please identify all such 
documents by bates number if they have already been produced to the 
Subcommittee, or provide copies to the Subcommittee if they have not already been 
produced. 

Response: The bank identified certain emails that could be read as reflecting an attempt 
to apply business pressure in the NNA decision-making process. The bank has produced 
to you U.S. emails of this nature, and can be located at the following bates numbers: 

• CS-SEN-00425140 

• CS-SEN-00425099 

• CS-SEN-00443242 

• CS-SEN-00460671 

• CS-SEN-00560923 
. CS-SEN-00463981 
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Redacted by the Permanent 
Subcommittee on Investigations 


Our expanded review is focused on whether any potential business pressure unduly 
influenced the process of NNA classification and allocation. 

b. Identify any current or former bank employees who reported, were exposed to, or 
applied such pressure. 

Response: See response to 3(a). 

c. What are the process concerns that were raised by such indications of pressure? 
Response: Credit Suisse’s process for recognizing NNA is based on FINMA rules. Our 
review is focused on whether Credit Suisse’s NNA determinations were consistent with 
its process. 

d. What was the total amount of NNA related to each of the incidents reviewed by 
Credit Suisse? 

Response: The NNA recognized in 2012 in connection .^^^^||||||||||||||^||||||||||||^^ 
was CHF ^Bbillion. The total amount of NNA relating to other examples under review 
have not yet been quantified. 


Question 4a has been redacted by the 
Permanent Subcommittee on Investigations. 

Credit Suisse’s response to question 4a has been sealed. 
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b. When Client 5 informed Credit Suisse that it had been seleeted to provide custody 
and treasury services (which included investment advice), were there any conditions 
that had to be satisfied before a contractual arrangement would be executed with 
Credit Suisse? If so, identify all of the conditions and the dates when Client S 
indicated to Credit Suisse that each one had been met. 

Response: The question as posed is difficult to respond to. The question asks whether 
there were conditions that had to be satisfied “before a contractual arrangement would be 
executed with Credit Suisse.” But as the Credit Suisse witnesses you interviewed have 
explained, we are not aware of any contractual arrangement executed by Client 5 in 2012 
or thereafter (with the exception of a contractual agreement relating to one particular 
investment, in a Holt portfolio). Because Client 5 decided he did not want to execute the 
Services Agreement, and never asked that there be any overall investment mandate 
executed, the question of whether there were conditions to entering into such contracts, 
and when they might have been satisfied, is not one capable of being answered. It is not 
our understanding that any formal contract was required by Client 5. Nor is a formal 
contract required for NNA recognition under FINMA rules or internal Credit Suisse 
policy. 


As the interviews of Credit Suisse witnesses and documents submitted by Credit 
Suisse make clear, the only contract Client 5 signed, or expressed any interest in signing, 
was tire customer agreement he executed with Credit Suisse in 2002. As James Martin, 
the principal RM on the Client 5 account, made clear in his interview with the staff, 

Credit Suisse did not require any further documentation from Client 5, and he was not 
aware of Credit Suisse entering into an agreement like the Services Agreement with any 
other client. Nonetheless, when Client 5’s family office requested that a Services 
Agreement be negotiated, Credit Suisse entered into negotiations with respect to such an 
agreement and indicated that it was willing to enter into the Services Agreement. The 
record indicates, however, that Client 5 decided not to sign the Services Agreement after 
it was negotiated and its terms approved by the client’s family office. 

Despite the lack of a fonnal agreement. Client 5 and his advisors have been 
willing to conduct business with Credit Suisse for the past two years, and have sought 
and obtained continuous investment advice fi'om Credit Suisse and entered into numerous 
transactions in light of that advice during that two-year time period. Clearly, there were 
no remaining conditions that were required to be satisfied in order for the parties to 
conduct business for the past two years. 

While Credit Suisse acknowledges that, in the absence of a contract providing 
otherwise. Client 5 could have taken some or all of his business elsewhere. Credit 
Suisse’s understanding at the relevant times in 2012 was that Client 5 intended to manage 
most of his assets through Credit Suisse. In fact he did so, and made almost no 
significant withdrawals of assets in 2012, leaving the great majority of his assets at Credit 
Suisse. 
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We have done our best in this response to set forth what we understand are the 
relevant facts as reflected in the record. Please be aware, however, that Credit Suisse, 
through its counsel, is continuing to investigate the facts relating to Client 5 and other 
transactions in its expanded investigation regarding NNA recognition, and that we have 
not yet formed definitive conclusions about the NNA recognition for Client 5 or the other 
matters under review. 

As we have explained, NNA reeognition is governed by Swiss legal standards 
promulgated by the Swiss regulator, FINMA. As we have discussed, those standards 
focus on the question of client intent. As we have indicated in our presentations, in our 
view, there is strong support in the reeord that Client 5 formed the intent to invest 
through Credit Suisse in eai'ly February 2012, when CS won the beauty contest and was 
selected to be global custodian and Client 5’s wealth manager of choice. Thereafter, the 
lawyers at Client 5’s family offiee informed Mr. Martin of Credit Suisse that certain 
documentation, including a Services Agreement and a Guarantee, needed to be in place. 
In his interview with the staff, Mr, Martin aeknowledged that as of mid-March 2012, he 
thought it was necessary to get the terms and condition of the parties relationship agreed 
upon so the parties could move forward with their relationship. He also told the staff that 
in his view the Guarantee was the “biggest hurdle” to overcome, and that it was a 
“possible deal breaker.” As Mr, Martin explained in his interview, the fact that this 
documentation had yet to be finalized was the reason he cautioned, in an email dated 
March 12, 2012, against recognizing NNA without speaking with him first, But the fact 
that the client’s family office wanted eertain documentation to be in place before the 
client would follow through with his earlier expressed intent does not nullify the intent to 
invest through Credit Suisse that was formed in February, It was understood that certain 
things needed to happen before investments would begin, including the sale of the 
Company, which all parties knew would not happen until June (as well as the negotiation 
of the Services Agreement and the Guarantee). But the fact that those subsequent events 
had yet to occur does not mean there was no earlier client intent to invest or that CS 
provided no investment advice before those events occurred. The testimony from Mr. 
Martin is that he did provide investment advice in the first quarter of 20 1 2, consistent 
with the client's intent that such advice be provided. And importantly, Mr. Martin 
repeatedly made clear during his interview that the concerns about NNA recognition that 
he voiced in his March 12, 2012 email disappeared when the parties reached agreement 
on the language of the Services Agreement and the Guarantee. As Mr, Martin put it, 
when we accommodated the terms of the terms of the agreement in March “it was a go.” 
Martin also said that “the last hurdle was the guarantee,” 

The documentary record indicates that the client's family office "signed off on 
the Services Agreement on about March 28, 2012 and that client representatives also 
agreed to the language of the Guarantee in late March 2012. Thus, to the extent there 
were thought to be contractual conditions that needed to be satisfied, the record indicates 
that the client’s advisors were satisfied with respect to such matters in March 2012. 

Client 5 approved tlie language in the guarantee on March 22, 2012, and Credit 
Suisse formally executed the guarantee on April 3, 2012. See CS-SEN-00466088 & CS- 
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SEN-00440372. Credit Suisse did not report its first quarter NNA numbers until April 
25, 2012, long after the guarantee was in place. Carlos Onis's position, which he 
expressed in contemporaneous emails, was that Credit Suisse could recognize first 
quarter NNA with respect to Client 5 as long as any needed contractual documentation 
was finalized before the NNA numbers were reported. In his interview, Onis told the 
Subcommittee staff that this position was overly conservative, and tliat, having 
considered the matter further, he now believes the better view is that it was not necessary 
to have contractual documentation signed in order for Credit Suisse to determine that 
there was client intent to invest. But in any event, to the extent any contractual 
documentation could be viewed as needed in connection with NNA recognition in the 
first quarter of 2012 in order to confirm the client’s earlier expressed intent, it was 
sufficient if such documentation was in place by April 25, 2012. 

As noted above, Credit Suisse, through its counsel, is continuing to investigate the 
facts relating to Client 5 and other transactions in its expanded investigation regarding 
NNA recognition, and we have not yet formed definitive conclusions about the NNA 
recognition for Client 5 or the other matters under review. 
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MEMORANDUM TO FILE 

FROM: Permanent Subcommittee on Investigations Staff 
RE: Credit Suisse Classification of Net New Assets 

DATE: July 30, 2014 

After the hearing, the Subcommittee received information which conflicted with Credit 
Suisse’s representation to the Subcommittee that a wealthy client expressed intent to invest with 
the bank as early as February 2012, enabling it to record Net New Assets in the first quarter of 
2012 . 


In its response to the Subcommittee’s questions for the record, Credit Suisse stated: 

“[I]n our view, there is strong support in the record that [the client] formed the intent to 
invest through Credit Suisse in early February 2012, when CS [Credit Suisse] won the 
beauty contest and was selected to be global custodian and [the client’s] wealth manager 
of choice,” 

However, Credit Suisse also acknowledged that “[i]t was understood that certain things 
needed to happen before investments would begin, including ... the negotiation of the Services 
Agreement and the Guarantee,” Credit Suisse then indicated that the necessary events took 
place during the first quarter, writing: 

“The documentary record indicates that the client’s family office ‘signed off on the 
services agreement on about March 28, 2012 and that client representatives also agreed to 
the language of the Guarantee in late March 2012.” 

Later in its response, Credit Suisse stated that the client: 

“approved the language in the guarantee on March 22, 2012, and Credit Suisse formally 
exeeuted the guarantee on April 3, 2012.” 

After the hearing, however, a client representative who was knowledgeable about, and 
was involved with, the client’s decision to select Credit Suisse to provide custody and treasury 
services, provided the Subcommittee with the following information: 

“[I]t was clearly the intent of [the client] that no contractual arrangement would be 
executed with Credit Suisse until all conditions were satisfied. Those conditions were the 
negotiation of a custody and services agreement (satisfactory to [the client]) and a 
guaranty of Credit Suisse of obligations under the custody and services agreement. , , . 

[I]t is also clear, based on my records, that the negotiation of the custody and services 
agreement was not finalized until the guaranty was executed, which occurred on April 3, 
2012 .” 

This information indicates that the client intended to award the custody and treasury 
services to Credit Suisse only if and when the parties negotiated a custody and services 
agreement satisfactory to the client and a guarantee of Credit Suisse of obligations under the 
custody and services agreement was executed by both parties. These events did not occur until 
April 3, a date which fell outside of the Quarter 1 period (which ended on March 31, 2012). 
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Based on those facts. Credit Suisse’s claim that the client’s intent to invest in Credit 
Suisse was manifested during the first quarter of 2012 appears to be incorrect.' The fact that the 
execution of the guaranty agreement took place before the Q1 Net New Asset figures were 
published on April 25, 2012, does not change the fact that the execution of the agreement, and 
therefore fulfillment of the conditions required by the client for awarding the custody and 
treasury services to Credit Suisse, occurred in the second quarter, not the first quarter, of 2012. 

As Carlos Onis, former Head of Group Finance for Credit Suisse, told the Subcommittee during 
an interview, the “manifestation” to invest with Credit Suisse had to take place in the first quarter 
of 20 1 2 in order to be recorded as part of the first quarter activities.^ 


' In addition, in mid-March 2012, when colleagues approached James Martin, the Relationship Manager who 
primarily handled the client’s account, about re-classifying assets from assets under custody to assets under 
management, he sent an email to co-workers stating he would “caution against” reclassifying the assets at that time, 
because he needed the client to be comfortable with the Custody and Services Agreement and guaranty. 3/12/2012 
email from James Martin to Gilbert de David, “Major flows last week,” CS-SEN-0044133. 

^ Subcommittee interview of Carlos Onis, Credit Suisse (1/10/2014). 
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RESPONSE of CREDIT SUISSE 
to 

SUPPLEMENTAL QUESTIONS FOR THE RECORD 
from 

SENATOR TOM COBURN, M.D. 


PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
Hearing On 

Offshore Tax Evasion: The Effort to Collect 
Unpaid Taxes on Billions in Hidden Offshore Accounts 
February 26, 2014 


1. The Permanent Subcommittee on Investigations’ investigation found that Credit Suisse 
had a peak number in 2006 of 22,000 accounts holding 12 billion in Swiss Francs U.S.- 
linked assets, the vast majority being undeclared. Do you agree with this assessment? If 
not, please explain any disagreement and provide the company's tally for the number of 
undeclared accounts during the same time period. 

Response: While the number of undeclared accounts cannot be determined with certainty, 
the following information may be instructive. Of the approximately 22,000 U.S. accounts 
maintained by Credit Suisse in 2008, more than 6,000 accounts were held by U.S. expatriates 
(primarily U.S. citizens living in Switzerland), more than 8,000 accounts had balances of less 
than $10,000 (the threshold reporting amount for foreign bank accounts), and more than 
1 1 ,000 accounts were closed regardless of tax status because the balances did not meet the 
threshold requirement for transfer to the U.S. regulated Credit Suisse entity. 


2. The Permanent Subcommittee on Investigations’ report also makes a number of factual 
comparisons between Credit Suisse and UBS. Please respond to this comparison. How 
does the total amount of investment and number of U.S. linked accounts at Credit 
Suisse compare to the UBS case? 

Response: UBS’s cross-border business with U.S. clients was much more extensive than 
Credit Suisse’s U.S. cross-border business in terms of both the volume of accounts and 
bankers dedicated to the business, among other things. For example, in 2004, according to 
UBS documents fded in connection with the summons litigation, UBS maintained more than 
50,000 accounts with U.S. residents as to which IRS Forms W-9 had not been filed. Credit 
Suisse had fewer than half that volume of accounts in total, i.e., this number includes the 
above mentioned approximately 6,000 accounts with U.S. expatriates. Moreover, UBS had 
between 45-60 bankers dedicated to the U.S. cross-border business, while Credit Suisse had 
only 15-20 such bankers. 
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U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General Washington. D.C. 20520 

August 26, 2014 


The Honorable Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 

Committee on Homeland Security and Governmental Affairs 

United States Senate 

Washington, D.C. 20510 


Dear Mr. Chairman: 

Enclosed please find Deputy Attorney General James M. Cole’s responses to questions for the 
record arising from his appearance of before the Permanent Subcommittee on February 26, 2014, at a 
bearing entitled “Offshore Tax Evasion: The Effort to Collect Unpaid Taxes on Billions in Hidden 
Offshore Accounts,” Please be assured that the Deputy Attorney General has personally reviewed and 
approved these responses. We hope that this information is of assistance to the Committee. 

Please do not hesitate to contact this office if we may be of additional assistance regarding this 
or any other matter. The Office of Management and Budget has advised us that there is no objection to 
submission of this letter from the perspective of the Administration’s program. 


Sincerely, 

Peter J. Kadzik 
Assistant Attorney General 


Enclosure 

cc: The Honorable John McCain 

Ranking Member 
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U.S. Department of Justice 
Questions for the Record 
Following a Hearing Entitled; 

“Offshore Tax Evasion: The Effort to Collect 
Unpaid Taxes on Billions in Hidden Offshore Accounts” 
Permanent Subcommittee on Investigations 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
February 26, 2014 


Questions Posed by Senator Levin 

Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks 

1. The Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks 
(hereinafter “the Program”) does not require participating banks to provide the name 
of any U.S. person that held accounts at their bank. Why is the DOJ allowing Swiss 
banks to seek and obtain Non-Prosecution Agreements and Non-Target Letters without 
requiring them to provide the names U.S. persons that held accounts at their banks? 

Response: 

The Swiss Bank Program (the “Program”) is designed to enable the Department of Justice (the 
“Department”) to obtain account infonnation. Over 100 banks applied to participate in the 
Program. Through the Program, as well as through ongoing investigations and other law 
enforcement tools, we are confident that we will obtain information that will lead us to account 
holders. The banks that cooperate under the Program will provide information that will facilitate 
effective treaty requests under the current treaty. A substantial majority of the banks that eame 
forward under the Program do not have a U.S. presence, and therefore were beyond the reach of 
U.S. courts to enforce requests for information or provide remedies for violations of U.S. law. 
Through the Program these banks have come forward to accept responsibility for their actions 
and to offer their cooperation in our law enforcement efforts. 

Every Swiss bank that comes forward to cooperate under the Program represents an opportunity 
to obtain valuable law enforcement information from a source that is new to the Department’s 
investigations. Each cooperating bank is required to provide full disclosure of their activities, the 
names of culpable employees and third party advisors, and the number of U.S. accounts. Banks 
participating in the Program are also required to participate in treaty requests. For those accounts 
that were closed after the Department’s activities became public in mid-2008, the banks must 
disclose, on an account-by-account basis, the number of U.S. persons related to the account, and 
the nature of the relationship, monthly balances, and monthly transfers in and out of the account. 
This information, as well as the infonnation obtained from other banks participating in the 
Program, cooperators, whistleblowers, and other law enforcement sources, will enable the 
Department to pursue any banks in Switzerland that have not come forward. Equally important 
for our offshore enforcement efforts, we will have solid information with which to target banks 
in other countries that continue to hold themselves out as potential tax havens. 
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The protocol signed on September 23, 2009 (the “Protocol”), amending the Convention between 
the United States of America and the Swiss Confederation for the Avoidance of Double Taxation 
with Respect to Taxes on Income (the “existing Convention”) is awaiting the advice and consent 
of the Senate. If an account remained in a Swiss bank after the September 23, 2009 effective 
date of the Protocol, then once the Protocol is ratified by the Senate, the Department will benefit 
from the less restrictive standard of the Protocol. This will enhance our ability to gather detailed 
information about the account from Swiss entities and enable the Department to pursue the funds 
and the account holder. Thus while the Program will get us more information to make effective 
treaty requests, a ratified protocol will enable us to obtain the maximum benefit from the 
information we are gathering. We are hopeful that the Senate will provide its advice and consent 
of the Protocol as soon as possible. 


A. Did representatives of the Swiss government have any diseussions with the 

Department of Justice (or other representatives of the U.S. Government), or make 
any recommendations, regarding whether Swiss banks participating in the Program 
would or should produce the name of any U.S. person that held accounts at their 
bank? 

Response: 

As part of our efforts to obtain information relevant to our offshore tax evasion investigations, 
the Department and the Internal Revenue Service (“IRS”) engaged in a series of discussions with 
representatives of the Swiss government. Representatives of the Swiss government stated that 
the disclosure of account holder names could only occur through the treaty process set out in the 
existing Convention. The Department structured the Program to obtain detailed account holder 
information to maximize the effectiveness of subsequent treaty requests, and to obtain 
information that can be used to develop additional investigative leads through the use of grand 
jury subpoenas, John Does summonses and information received from cooperators and 
whistleblowers. 


B. If so, what was the position of the Swiss government representatives in the matter? 
Response: 

Please see the response to Question 1(A), above. 
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2. The Program does not require participating banks to provide any information on 
accounts closed before August 1, 2008. Why is the DOJ allowing Swiss banks to seek 
and obtain Non-Prosecution Agreements and Non-Target Letters without requiring 
them to provide any account information on accounts that were closed before August 1, 
2008? 

Response: 

Banks that are eligible to participate in the Program are by definition those who were not already 
under criminal investigation and, in many cases, are institutions for which we had little or no 
information about their cross border activities involving U.S. account holders. The definition of 
“Applicable Period” in the Program was chosen to maximize the usefulness to law enforcement 
of the information received under the Program. In June 2008, the U.S. District Court in Miami 
authorized the IRS to serve upon UBS AG a “John Doe” summons seeking the records of U.S. 
taxpayers who held accounts in Switzerland designed to evade their U.S. tax reporting and 
payment obligations. UBS AG entered into a deferred prosecution agreement in February 2009, 
and in September 2009, Switzerland signed the Protocol, Each of these events, as well as the 
forthcoming implementation of the Foreign Account Tax Accountability Act (FATCA), may 
have motivated account holders to transfer funds out of banks in Switzerland. The August 1 , 
2008 date was selected to catch account holders shifting assets because of the very real danger 
that they would be detected and held accountable for their misconduct. It should also be noted 
that any non-prosecution agreement or deferred prosecution agreement executed pursuant to the 
Program would not resolve issues arising from a bank’s cross-border activity for periods prior to 
the August 1, 2008 date. 


3. Why was August 1, 2008 selected as the cut-off date? 
Response: 

Please see the response to Question 2, above. 


A. Did representatives of the Swiss government have any discussions with the U.S. 
Government, or make any recommendations, suggestions, requests, or in any way 
identify to the U.S. Government, about what the cut-off date should be under the 
Program? 


Response: 

The outlines of a unilateral program were discussed with representatives of the Swiss 
government. The terms of the Program were determined unilaterally by the Department after 
consideration of law enforcement interests. 
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B. If so, what dates did the Swiss government representatives suggest? 
Response: 

Please see the response to Question 3(A), above. 


Securing the names of U.S. persons who closed Swiss Accounts before August 1, 2008 

4. The Program does not require participating hanks to provide the names of any U.S. 
person that held accounts at their hanks, and does not require them to provide 
information on accounts that were closed before August 1, 2008. The less restrictive 
provisions of the 2009 Protocol to the Convention between the United States of America 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income (the “Tax Treaty”) only apply to requests for information related to 
accounts that were in existence on or after September 23, 2009. Accounts closed before 
that date will be subject to the more restrictive provisions of the older version of the 
Tax treaty. Given those limitations of the Program and the 2009 Protocol to the Tax 
Treaty, how does DOJ plan to obtain the names of U.S. Taxpayers who closed their 
undisclosed accounts before August 1, 2008? 

Response: 

As previously noted, we are aware that some U.S. account holders, upon learning that a 
particular bank was under investigation, moved funds to other banks that they believed would 
afford them greater secrecy protection, either in Switzerland or in other countries. The banks 
that cooperate under the Program will provide information that will facilitate effective treaty 
requests under the existing Convention. If an account remained in a Swiss bank after the 
September 23, 2009 effective date of the Protocol, then once the Protocol is ratified, the 
Department will benefit from the less restrictive standard of the Protocol and will be provided 
detailed information about the account, which will enable the Department to pursue the funds 
and the account holder. 

The Program and treaty requests are not the only tools that the Department is utilizing to obtain 
Swiss account holder information. We have obtained court orders enforcing John Doe 
summonses on U.S. banks in Switzerland and other countries. These correspondent accounts 
may be expected to show activity in the U.S. or U.S. dollar transactions related to foreign bank 
accounts. These records are located in the U.S., and therefore do not implicate foreign bank 
secrecy laws. We have also successfully litigated summons and subpoenas to U.S. persons to 
produce records of their foreign banking activity. Cooperators and whistleblowers have also 
provided information that we are using to pursue account holders who sought to evade their U.S. 
tax and reporting obligations. The information gathered using these law enforcement methods is 
not limited to activity occurring within a particular period of time. 
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2011 Communications between DOJ and the Swiss Confederation 


According to Deputy Attorney General Cole’s testimony before the Subcommittee, Exhibits 
32a and 32b are, respectively, the draft and final position of the Department of Justice 
communicated to the Swiss in the course of its discussions (around November - December 
2011 time frame) regarding the Swiss government blocking DOJ attempts to obtain 
corporate records from the Swiss banks it was investigating (the “Targeted Banks”). 

5. Why was the Swiss government not allowing the banks to provide their own corporate 
reeords to the DOJ? 

Response: 

The reason why the Swiss government took an action or advanced a position is best explained by 
the Swiss government rather than the Department. 


6. The opening sentence of the Exhibit 32b is: Assuming that the negotiations between the 
U.S. Internal Revenue Service (‘IRS’) and the Swiss Confederation regarding bank 
secrecy continue productively, the U.S. Department of Justice (‘DOJ’) intends to take 
the following steps: ....” Please describe the details and issues related to the negotiations 
between the U.S., IRS and the Swiss Confederation regarding “bank secrecy.” What 
was the Swiss government seeking and what was the IRS proposing at that time? 

Response: 

The details and issues related to negotiations between the IRS and the Swiss government are best 
explained by the IRS and the Swiss government rather than the Department. As noted in the 
response to Question 1(A), representatives of the Swiss government stated that the disclosure of 
account holder names could only occur through the treaty process set out in the existing 
Convention. 


7. The opening sentence continues: “The proposed agreement between the Swiss 

government and the IRS provides that any Swiss bank now under investigation by DOJ 
(‘a Targeted Bank’) will he eligible for the benefits of the Agreement only if that bank 
separately negotiates resolution of its potential liability with the DOJ.” 

A. Please describe the details of the “proposed agreement” referred to in the 
communication. 

B. Please describe the “benefits of the Agreement” referred to in the 
communication and, in particular, whose benefits would apply to any 

T argeted Bank that separately negotiated resolution of its potential liability 
with DOJ. 
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Response to Questions 7(A) and 7(B): 

The discussions concerning a proposed agreement were conducted by the IRS and the Swiss 
government, and not the Department of Justice. As noted during testimony before the 
Subcommittee on February 26, 2014, the discussions and proposals did not result in an 
agreement between the IRS with either the Swiss government or a Swiss bank. 


8. What is the number of cases known to DOJ in which U.S. taxpayers have challenged, in 
Switzerland, the production of their names and/or account information to the U.S. 
government in response to an official request by the U.S. government? 

Response: 


Treaty requests are made by the U.S. competent authority who is, in this case, the Deputy 
Commissioner (International) for the Large Business and International Division of the IRS. 
Treaty requests between the U.S. competent authority and the competent authorities of other 
countries, including responses, are generally barred from disclosure by 26 U.S.C. § 6105. 
Therefore, the IRS is generally not permitted to disclose the information, and the Department 
could not disclose any information that the IRS provided as part of the referral process. 


9. How many U.S. taxpayers have notified the U.S. government that they have challenged, 
in Switzerland, the production of their names and/or account information to the U.S. 
government in response to an official request to the Swiss government by the U.S. 
government, as required by 18 U.S.C. §3506(a), which states: “ Except as provided in 
subsection (b) of this section , any national or resident of the United States who submits, 
or causes to be submitted, a pleading or other document to a court or other authority in 
a foreign country in opposition to an officiai request for evidence of an offense sbail 
serve such pleading or other document on the Attorney General at the time such 
pieading or other document is submitted.”? 

Response: 


Although the Department does not capture data on the number of notices filed pursuant to 
18 U.S.C. §3506(a), our general experience is that very few are filed. 


Treaty Request Notices 

10. In her testimony before the Subcommittee, Assistant Attorney General Keneally stated: 
“Senator, when we make treaty requests, the Swiss government publishes the fact of the 
treaty requests. The Swiss government gives notice of the treaty request. And this is 
something I wanted to point out earlier. So, where we cannot speak, there is something 
out there that may indicate where there have been treaty requests.” 
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Please provide any public notice published by the Swiss government related to treaty 
requests for account information made by the U.S. government with respect to U.S. 
linked accounts at Swiss banks that DOJ has identified or has in its possession. 


As noted by Ms, Keneally in her testimony, the Swiss government has published notices 
regarding treaty requests by the U.S. on its official website, www.admin.ch . We do not know 
what criteria, if any, is used to determine which notices are published and which notices are 
searchable in English. Attached are notices obtained from the website for treaty requests for 
accounts at Wegelin & Co., Julius Baer, and Credit Suisse AG. 


We have also attached a copy of the public notice published by the Swiss government relating to 
the treaty request in UBS. The request can also be accessed at 

httn://www.eipd.admin.ch/content/eiDd/en/home/dokumentation/mi/2009/2009-08- 190.html. 
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Communication 

de rAdniinistration fcdcrale des contributions (AFC) 
coiicernatit la dcmande d’assistaiice administrative de I’lntcrtial 
Revenue Service (IKS) des Etats-Uni.s d’Arncrique du 27 mars 2013 
relative aux relations entrcteriues par la banqtir WcRclin & Cm. 
avec certains de ses clients 


Cimfonncmenl a I’art- M al. 5, de la l,oi fcderalc du 28 seplembre 2012 .sur 
rassistance adminislrativc intemaiionalc cii malierc fiscale (LAAF; ICS 672 ,5), 
I’Al'C indique ce qui suit: 

1 , Hn vertu de la Convenlioii du 2 octobre 1906 entre !a Cxjiifedei iilion suis.se cl 
Ics Btats-Llnis d’Amenque en vuc d’eviler les doubles iniposiuons eii inatie- 
rc d’impol.s sur Ic revenu (Cl)l-l!S, KS 0.672 ‘222 61 ), I’IRS a adressii a 
I’Al'C, par coiirrier dti 27 mars 2012, unc domaadc d’a.ssi.siance adiniiiislra- 
tive relative aux relation.s entrcieniie.s par la tuusque Wegelin & < lo. avee ccr- 
tain.s de .ses elieiiLs. Siiiiiiltanement a roidoiuitmcc de produelion de doeu- 
menls. I’AFC a invite la banque Wegelin & Co. a inCoiiiici individuellemenl 
Ics per.sonnes coiiccrneus par ladile dcmande ei a ieur Cairc designer, dans less 
20 imirs, unc personne en Suisse habllitec a recevoir des noli beat ion.s. Atln 
dc s’assurcr que toutes les persoiirics eoncernces on aient coimaissnnce, celtc 
inviuilion csl ci'.aieiueni pubbee dans la I'ouille ledcrale. 

2. Avee la pa'scnle publiealum, i’AI'C ailirc raltciition .sur I’execution simpli' 
lice de la prueddure eoii.sislant en la remise de.s iMlbniiatioa.s .sur ia base du 
consenu'.mei;! iircvocable <ic la personne eoncernee, conformdmeiU a 
rartielc 16 1 A.AF, ainsi quo sur Ic I’ait qiic I’AF'C notifiura sa decision Finale 
a la pcrsoiiiie iiabihtcc a rcccvoir des noiilicatioiK clisignee par c.llc-meme. 
si la personne coneeniee n’en a de.signec aucunc dmi.s Ic delai de 20 jours. 

3, l.'AFC informe les pcrsoimcs concerriccs qu’cllcs peuvcnl obtenir des ren- 
seignBmei!t.s supplcmentairos sur la procedure aupres de la personne liabilF 
tec a recevoir de.s notiftcatioris qu’clic a dcsig.nec: /.aehringen AnwHIle, Kf- 
Imgcrsirass'c 45, 3008 Itcmc, Suisse. 

4. i.a rnajorite des personnes concernccs elanl de Uiiigue rimternolle anglaisc, la 
communication a ej',aiemeiil lieu en aiudai.s scion Ics annexe.s 


2. juillet ,).()I3 


Adminislration I'ederale des conlribiilions 


20i:i IMS 
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/UifK'.xr 1 

NO I K K TO IJNIl El) S l A I’ES BENEFICIAL OWNERS 
OF AC C'OCM S WITH BANK WEGELIN & CO. 

I'lic Diilcd Slates Iiilcmal Kcvcmii- Sei-vice (the IRS) has subinidcd a rcqiidst Ibr 
administrative assistitnee to the Swiss l-ederal Tax Adiniiu,stiiitioti (llio Fl'A) pursu- 
ant to Article 26 otdhe (.'onvenliiin ol'2 October Ibbl) belweert the SwI.ss C.'oiil'edcra- 
lion and the United Stales oi' America with re.spcct to Taxes on Income (the 1996 
Convention). Ihc IRS is .seckinjj information with regard lo Bank iVegelin cS do 
accourilr owned by ILS. ;x-r.Kons and held by domiciliary cvmfxinies (a (lOCyj its 
tipplieablc in a given ease in tlic 1R.S I'realy Request wilhin the time period from 
/ January 2002 to 31 December 20 !2. 

The identifying characteiislics are as Ibllows; 

The account is hold by a domieiliaiy company (a «DC.’ accounts) wdlii a U.S. 
bcnelicia! owner; 

I hc account includes U.S, .securities; 

I he account had, at any point in lime during the tax period dcniicd in llic 
request, an imgregale bahinre in excess of US .1> SO ,()()(); 

Wci’clin A Cio ha.s no record of the timely liling of acctirnle fonns 1099 
naming the ticctnint's U.S bcnclicial owmers tind reporting to the IRS all 
payments made to such t eS. heiieiicial owners; 

■A contradiction between form .A and harm W-SBIiN exists (or other equiva- 
lent documentary eviduneeg or a Tonn \\-8 or W-9 is not associated with 
the accotmt: and 

There is evidence that the U .S. henelicial owner exercised control over the 
itec<,iiitil in violation of corporate governtince, lot in, stance by giving invest- 
menl iiisl.i-nciions to the hank regarding the DC iiccount without being an au- 
thorized officer, trustee, or direelor of Ihc T)(,' or without the express written 
failhon/.iition of the DC, or by withdrawing funds front the DC aecoiinl for 
personal use 


■1,1 2d 
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I'his nolicc inConn.s yuu tliat the BanU Wegelin & Co. account of which you 
might have or had Hie beneficial ownci'ship (your Bank Wegelin & (.'o. 
account) a[>pears to he within the abovcmeiitioned .scope of the IKS I reaty 
Request, 

rhi.s notice also provulcs certain intbrmation on the Treaty Request Procedure 
opened by the I' fA and the courses of action available to you in connection with 
tiwl procedure, which are the following: 

.Appoint williio 7.0 days from ? July 2013 an agent aulhori/.cd to receive 
service and/or a lawyer in Switzerland to receive all official notjfieatiotns try 
the FTA. .Should yon not act upon this notice, your account will nevcrtlie- 
le.ss stay in the Ireaty Rcijiiest Procedtire and the FIIA will proceed a.s 
described under 'll below. 

You may choose to con.sent to the l-'TA sending the account inrormation 
directly to the IK.S, see ft 7 below 


1. Appoiiitinent of an agent anlhorizcil to receive service 
aiul/or a lawyer in Switzerland 

In connection with the IKS Treaty Ri-c)ncsl, the KI'A hits issued a disclosure order 
directing Bank Wegelin & Co. to .submit con-e.sponding account informinion ui the 
h'lA. 

If, after a prelirninaiy examination of the btink documents, the I'l'A comes to the 
conclusion that information relating to your Btink W'cgcliii & Co, account i.s required 
to be transfeiTod to the IRS pursuant to the 1996 Convention, the f TA will i.ssuc a 
final order to rhal effccl. The final order is subject to appeal to the Swi.ss Federal 
.Administrative Couit. Should no appeal be lodged, die relevant aaiount infomiation 
will be transferred to the IRS, 

H'you wish to follow this proecdurc. the I'l A requests that you: 

iippoiiU a per.son authorized to receive sendee. andAir a lawyer in .Switzerland 
to receive ail oH'icial iiolilioatioiis, and 

prov ide the 11 .A with the details of the person you iippoinlcd (agent or law- 
yer) including liis/licr adilress in Switzerland within ,'.V) days Ihirn 2 July 
2013, Please send Ibis itilbrmiilioii to. 
f ederal ’Ih.x .Admim,s|iation 

Service for hxchange of Infonnalion in I'ax Matters (SI.:-!) 

Irigerstiassc 65 
Cl l-jOOi Born 
■S wil/.ei hind 


4.32.5 
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Should you need assistLiiice in idcniiiyin” ;i person to serve as your agent autiiori/.cd 
10 receive sei-vicc and/or as a/your lawyer in Switzerland or be in need of advice in 
Swiss legal matters, you may contact the Swiss Bai' Association af 

Sw'iss Bar Associalion 
Markigassc 4 
C\{ 3001 Bern 
Switzerland 

Telephone i 4 I 31 3 I 3 06 1 5 
iniOLisaT4swisshjvvyers.com / iiito'idsav-fsa.ch 
ljllp://wwvv.sw]sslavvyers com 

I'hc Swiss Bar Association will refer you to Swiss lawyers with the appropriate 
spceiali/ation. 

Should you neglecl to infdrrii the I'l’A ol the agent authorized to receive sciAace 
and/or liic lawyer rn Swntzerland within 20 days trorn 2 July 2013, the I'l’A will 
appoint the Ibllowing law firm as your agent authori/.ed to receive service and 
subscquenlly direct ail notification and order's to: 

/aciiringcn Anw'alte, Attorneys at Law 
I'Tlingerslrasse 45 
c:H- 300S iiern 
Switzerland 

Telephone ‘41 M 352 T' V) 

as g- a V 0 Cii is (d'ldfi 

You can contact the abovenieniioncd agent auihon/.ed to receive service in Swil/.ei- 
laiui vvilh regard to any questions eoncerning the d'reaty hrocediire during the Idl- 
lowing opening hours (except on weekends and local public holidays): 

until 28 June 2013; Monday Ut Tiiday Ihtrn 08 00 AM to 12:00 AM and 
iioin 01 BJ OM to 04.30 I'M (Swiss time) 

from 1 July 2013 to 31 January 2014: Moinlay to friday from 02'30 I^M to 
04:30 hM (Swiss lime) 

Infrirmalion regarding the option to appeal to the court 

11’ the FTA comes to tlie conclusion that infonnation concerning your Bank Wege- 
lin lKl Co. accourii requested on llie basis ofthc 1006 Convention must bo transferred 
to liic IKS. the 11 A issues a linal order. The order contains tlic instruction on tlic 
right to appeal to llie Sw'iss Federal Administrative CouL and will be sent to your 
agent authorized to receive service ;tiid/or a'your lawyer in Swnt/erland. 

It IS important to note dial it you ciioosc to appeal again.st a linal order, you should 
be aware dial 1 itle 18 Cnited States C<xJe Section 3506 applies, whCTC Section (a) 
states that «any national or resident of the United Stales who submits, or causes to 
be subniiUed, a i^leading or olhcj docurncnl to a court or other audiorily in opposi- 
tion to an official request for evitJence of ol'Icnse shall serve such pleading or 
other docurncnl on Uie Attorney (jeneral [ol the l.hulcd Slates 1 at the time such 
pleading or otlicr docimicni is subn)Uted.» 


132b 
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2. Information resarding the option to consent to transmission 

You may consent to Ihc transfer of inf'omiation by the h'l A to the lltS In order to do 
so yon can aulhoriym the 1 1 A beforehand to send yonr Hank Wegelin A- ( o. account 
infonnatton to the IRS directly in accordance witli Article 16 oi'tlie f ederal Act ol 
28 September 2012 on International Administrative Assistance in l ax Matters ( l ax 
Administrative Assisiaiice Act, TAAA), 

You can ftiid a standard form for this authorization under: 
hllp://vvv.'W. cstv. admin ch/aktiicliy00978/index.hlml?lang cti 

The appropriately c<itii[)lcled and duly signed original is to be sent to the f J A at the 
address spccilied above, l ire FTA will transfer die account inlitnnatioii in question 
U) the IRS Such miihorizal.iun is irrevocable and results in the completion of the 
l icaty Rrocediire concerning your Itank Wegelin & t.'o. accoiinl. 


4 >22 
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Annexe 2 


WEGELIN & CO, 

Reference No. (Account No): 


Ntimc and address of tiie Domicilmrv Company (Accoun(.holder): 


Name aiui address ol' die lienelieia; Owicr: 


lo' 

Swiss I 'ederal I ax Ariininisliation 

Service for bxcharii>,e ol'lnfonriation in fax Mailers (Sl'il) 

Iriricrstra.s.sc 65 
C'ill-'iOOl Hern 
Swil/erlaiid 

Ke: C'oiiseiu lo 1 raiismission of liitoniialiori by llie I'l A 
Dear Sir/Madaiii, 

Hy publication the f l A inlbnned me dial l)ic IRS has submitted a request for the 
exchange ol' iiif’omiation based on An. 26 of the Double 'I'axation CoiivenlKiii 
between the Swiss Confcclcration and die Umiod States ol' America of 2 October 
I9fl6 ami the !■ I'A has thereby opened the administrative assislanee procedure (the 
I'realy I'rocedtire), The IKS is seeking mibrmation with regard to Hank Wegelin & 
Co. accounts owned by I .S. persons and held by domiciliaiN companies within the 
time iieriod from 1 Jarnitiry 2002 to 31 December 20 12. 

Haxect an painl 2 of tin- notice. I hereby formally and irrevocdhly give my coiivenl lo 
the FTA that all iiijormonoii and documenl.s requested in the Treaty Procedure 
concerning my alirrementioned hank account with IVegelin if Co.. Switzerland, he 
Iransniilleil lo the IRS 


'1328 
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I nole that aficr rectiving this declaration of consent to transmit tlie required iiit'oi- 
matioii and documents lo the IRS, the FI'A will conclude the I'reaty Piocedurc with 
regard lo this account. 

Yours railhfully. 


(Sigiialure oflhc Uciiellcial Owner) 


Place, ntile 


(SignaUires of all Aii(horr/.cd Signatories for die Domiciliary Company) 
Place, Date: 


4329 
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Mittoilung 

dcr F.idgeiiossisclien Stcucrvcrwaltung (ESTV) 
liber das Amtstiilfcverfahrcn dcs Internal Revenue Service (IRS) 
der Verciiiigten Staaten von Amcrika voin 17. .April 2013 
helreffcnd Bank Julius Baer & Co. Ltd Kuiidenverhiilliii.sse 


Basierend auf Arvikel 14 Absaiz .4 des Hundesgcsct/.cs vom 2X. September 2012 
liber die iiitcrnatioiitilc Ainlslnlte in Sleuersachcn (St.Ahit.i: Sl^ 672.5) leilt die 
liS'l’V Folgcades mil: 

1. Mil Sehreiben voiii 17, .April 2013 ersucbl dcr IRS die hS I V gestOtzt aul 
das .Abkoinmen vorn 2. Oktobor 1996 irwisdien dcr Seluveizcnschcn kiidge- 
nossensehaft mid den Vcrciriigtcn S’taalen von Arnerika /.ur Vcriiiciduug dci 
Doppeibc.s'teueriin;; aiirdein (icbici der Steuern vorii F.inkonimcii (DBA~IIS; 
SR 0.672.933 6/) uni Amtshilfc /u von dcr Dank Julius Baer & Co ltd ge- 
liiliitcii K.uiidcnvcrhalliiis.sen. Gleich/citig mil der lidition.svci lugiing 
ersiiehle die bS TV die Juliirs Baer &. Co Ltd die voiii Ainlshill'ccrsuchcn 
belrolTeiien I’ersonen iibei da.s Vcrl'aliren cin/.cin /,ii iiironiiiercn und aiit'/.u- 
t'ordern, iiitierl 20 l iivcn eiiien Zustolluno'bevolliTiiichligten in der Schweiz 
zu bezcictincii. lim sieher/iislellcn, da.ss alle belroffenen I’ersonen Keniilnis 
VOIII Verfahren erlmlien, v\ird die Nolifikalion ebcidalls iin Biindesblalt ver- 
dni'iiiiiciu, 

2. iJic liSTV vvei.sl mil voilicgemler I'liblikatioii aid' die vereinfaclite Ansfiili- 
rung des Vcrfalircns diircli Ausbandigimg dcr Inl'oinuilioneri millels unwi- 
demdlichcr Ziistimnuiiig der belroffenen f’ersonen gcinikss Artikel 16 
SlAhiG bin sowie daraiif, dass die LS'fV ilirc Sclilus.svcrriigiing eincm von 
ilir bezeiciinelen /n.slcUiingsbevollniaebtiglen zirstellt, werin die belroffenen 
I’ereonen niiiert dcr f risi von 20 'fageii kcinen soiehen bezeiclinct haben. 

3. Die fiSTV orienliert die belroffenen I’crsonen danihei. dass sic bei deni von 
der I'iSTV bez.eiehneten /.uslellungsbevollmaelitiglen, /.aeliriiigen Anwiilte, 
lifliiigBr,slni,sse 45, 30()X Bern, Schweiz, wcitcre Informiilioiien iiber das 
Verfahren eiiuilten kbnnen 

4 Da die Metirheil der belroffenen I’ei-sonen engli.sciier .MiiUersprache isl, 
erlolgl die Milleilung am I; in deren Spraclie gcina.s.s Heiingen, 


2 Juii 201.) 


biidgcnossische Steiieivervvnituni' 


48.^0 
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Heilune / 

NOTICE TO UNITED STATES BENEFICIAL OWNERS 
OF ACCOUN I S WITH BANK JULIUS BAER & CO. LTD 


The United Snues Inlcmal Revenue Service (llie IRS) lias .subniiltcd a iet|ucsl Ibi 
adrninistialivc assistitriec to the Swiss Federal I ax Adrtiinislratioii (the ITA) pursu- 
ant to Article 26 ol the Convenlioii or2 October I9‘)6 between the Swiss Uonfedera- 
tioii tmd the United Stales ol' America with respect to Taxes on Income (the 1996 
Convention). The IRS is seeking informalion with regard la Bank Julius Baer 
accounts owned hy US. persons and held hy domiciliary companie.s (a «[)(',») - as 
applicable in a given ciLSC in the IRS Treaty Request - wilhin the lime period from 
1 JanvxjrvJOOJ lo il Dcremher 2012. 

rile iderililVing cliaracleristics are as Follows: 

The account is held by a domiciliary conipany (a «1)C acainnla) with a U S. 
bcncFicial owner, 

The accounl includes U.S. securities; 

The account had, at any point in lime diiniig the tax period defined m the 
request, an aggregate balance in excess oITIS t SO.OOO; 

.liilius Uaer has no record olThc timely filing of accurate I'orins 1 099 naming 
the accouiiUs U.S. beneficial owners and reporting lo the IRS all paynicnls 
made to sueh l.hS. beneficial owners; 

- eontradietion between l orrri A and I'orm W-KIIFN exists (or other equiva- 
lent doetiiriciiiruy evidence), or a Form W-X or W-9 is not a.s.sociated witli 
the accuuiu; and 

- T here is evidence that Ihe U.S. beneficial owner exercised control over the 
iiccoutil in violation of corporate goveniance. for instance by giving invest- 
ment inslruction.s lo the bank regarding the DU account vvitliout being an 
aothoi'iged olTiccr, inistee. or director of the DC or without the e.xpress writ- 
ten aulhorizatioii of the DC, or by withdrawing Kinds from the DC accounl 
for personal u.se 


48.U 
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This notice inforiiis you that the Hank .liiiius Baer account of which you 
iTii(;ht have or had the bcnericial ownership (your Bank Jiitius Baer 
account) appears to he within the abovementioned scope of the IRS I'reaty 
Rcq nest. 

I'liis runia; also provides certain infonrialion on the Treaty Reqiie,st l>rocedure 
opened by the l-T A and tiie courses of action available to yon in eoiinection vvitli 
ihiil procedure, which are the following: 

.'\ppoiat within 20 days Ifoin 2 July 2013 an agent uuthorl/.ed to reeei\'e 
service and/or a lawyer in Switzerland to receive all official nolitl cations by 
tlic FTA. Should you not act u|>on Lliis notiat, your account will neverthe- 
less slay 111 the t reaty Request J'rocediire and tJic .tTA will proceed a.s 
described under i/1 below. 

You may choose to coirseiit to the l''fA sending the account inlorrnalion 
directly to the IRS, see H 2 below. 

If vou have questions, you may contact Bank Julius Baei by phone 
I j'l (0) hS 886 2828 / by tclefa.x ‘-1 1 (0) 58 8X8 0589 or by e-mail: 
Ciill.centei-ainbiVi/j'uliu.sbaer.coin / htlp://\vw'vv.jiilinsbacr.coni/.SK’rA oidci . 


1. A|ip(iiiitnicnt of an a”ent authorized to receive service 
and/or a lawyer in Switzerland 

111 eonneetioii w'ith the IRS Ireaiy Request, the i f. A ha.s issued a disclosure order 
directing Bank Julius Baer to submit corrc,spon(lini>. account inforniation to the Kl'A. 

If, after a preliminary c.xarninnlion of the bank document;’,, the f'TA comes to the 
eonclii.s’ion that information rclatinp to your Bank Julius Baer account is required to 
be Iranslerrcd to tJie IRS pursuant to the 1990 Convention, the T I A will is, sue a final 
order to that effect. 1 he liiial order is sulijcel to appeal to the .Swis.s I'ederal Adinin- 
islralive Court. .Should no appeal be lodged, the relevant acctiuiit information will be 
iransferretl to the IRS, 

If yon yvish to follow thi.s procedure, the FIA requests dial you: 

iqipoinl a person autliori/erl to receive service and/or a lawyer in Switzerland 
to receive all olTicia) nolilirations. ;md 

provide the FTA with the details of the person you appointed (aigcnt or law - 
yer) iiieluding his/licr address in Switzerland within 2U duys fiorn 2.luly 
20 1 t Rlcase send lids injoiniation to: 
federal lax Arlministralion 

.Seivice for lixchaiigc of InfonTialioii in fax Vlallers (Sl.l) 
i',igerslra.s,se 65 
Cl 1-300.3 Bern 
Switzerland 


185.3 
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SliOLild you nocd iissistajicc in idcnlilying a person lo serve as your ayciil aulJiori/.cd 
to receive service arul or as a/'yonr lawyer in Switzerland or he in need of advice in 
Swiss legal inalters, von may contact the Swiss Rtir Association at: 

Swiss Bar Aissociation 
Maiklgassc <1 
CIi-3001 Bent 
Swil/erland 

felephone +'1 1 3 I 313 06 15 
iiirou.sa(nlswi3slii\vyers corn / ii)fo(r§s<iv-fsa.ch 
htl.p'/Avwvv -SWISS lawyers- corn 

I'he Swiss Bar Association will refer you to Svviss lawyers with the appropriate 
specializ-alinii- 

Should y ou neglect lo inform the I’l A of the agent authorized to receive service 
and/or the lawyer in Switz-crland w'ilhin 20 days from 2 .liily 2013, the FI'A will 
appoint the Ibllowiiii' law finti as your agent authorized to receive service and 
subsequently direct all notification itnd orders to: 

/-tielu'ingen Anwiiltc. Atlonicy,s at Law 
Bflingerstrtisse 4,5 
Cli 3008 Bern 
Swil/erland 

felephone ’4! 31 3SJ .17 39 
as)',-avt)ciil.si</}grri,c,cli 

You can eontiiet the ahovememioned agent aiilJiorized to receive service in Sw'il/.er- 
land with regard to any questions eoncemiiig the I realy Procedure during the fol- 
low'ing opeiiiiij,’, hours (excepi on weekend.s and local public holidays): 

until 28 -liiiKt 2013: Monday to hriilay from 08:00 A-M to 12:00 AM atid 
from 01 '30 PM lo 01:30 I’M (Swiss lime) 

from I .Inly 2013 to 31 January 2014: Monday to Friday from 02:30 PM lo 
04:30 I’M (Swiss lime) 

liiforiiiiitioii regarding the option to appeal to the eiiiirt 

If llic 1-1 A conie.s to ihc conchi.sion that information concerning your Bank Juliu.s 
Baer aecoiiril rcquc.stcil on llie basis of ihe 1006 (-'onvetilion mu.st be transferred to 
the IRS, the FI A i.ssucs a final order, fhe order contains the instruction on the right 
to appeal to the Swiss federal Adiinnistral.ive C'oiirt and will be sen! lo your ap’eiii 
aulhorizeti to receive seivice and/or lo'your lawyer in Switzerland. 

It is mqionimt lo note that if you choose to appeal against a fund order, you should 
be aware that I'iile 18 United .Stales Code Section 3506 applie.s, where Section (a) 
stales that «any national or re.sident of the Ifniled Stales who submits, or causes to 
be submitted, a pleading or oilier document to u court or other authority in oppo.si- 
tion to an official rcijuc.st for evidence of an offeirse shall serve such pleading or 
other dociiineiil on the Allorney fiencral |of Ihe United Stale.s| at the time such 
pleading or oilier document i.s siibinilled.)) 
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2, Iiilormation regarding the option to consent to Iransinission 

You itiay consciU to the Uunsfer ol'iiif'oriiiation by the I TA to the iRS. In ojder to do 
.so, you can authon7,c the I'l'A bclbrcliand to send your Bank .lulius Baer account 
inlomiation to Uit IRS directly in accordiiiicc -with Article 16 of Lite |■'e(ierill Act of 
28 September 2012 on Irilcniational Admini.stralivc Assistance in 1 iix Matters ( l ax 
.Administrative As.sistanec Act, TA.AA). 

Yon can limi a standaid lonm for dns authori/alioii under; 
hltp://w\v\\.cslv.a<iiniii.ch/aktiiell;'0U978/indcx.htnil?lang=cn 

'I'hc appropriately completed and duly siimcd original is to be scnl to tlic l-TA at the 
acidres.s spccilled above. 'I'hc I 'f.A will irtnisfei llte account information in question 
to the IR.S. Such authoi izalion is irrevocable and rc.sall.s in the completion of ilie 
I realy Proi cdure concerning, your Bank Julius Baer account. 


■ 18 . hi 
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Ik Huge 2 


JUl.IUS I5AER & CO. L I D 

Refcrcnco* No. (.\i count No): 


N:irne .iiui addrcs.s' Dl Uic Domiciliary Company (Accourilholdcr): 


Name and address ol Uic ISoiiericial Ownci. 


To. 

•Swiss Federal l ax .Ailmini.siration 

Sers'icc for Fxchaiij.’e of liirormalion in I a.\ Matters (SFI ) 
h'ij',er.s'tra.ssc O.") 

C.'fl-.dOO.i Bern 
Swii/criand 

Re: Consent to 1 rtuistni.ssion olTnforniatioii by tlic IT A 
Dear Sir/Madarn, 

By publication the F'l A inf'onncd trie that the IRS litis .submitted a re<iuest for the 
exchange of information btiscd on Art. i?,6 of the Double Ttixtilion Convention 
between the Swiss Confederation tind the United Stale.s of America of 2 (.Iclober 
l‘)‘i)6 and the FTA ha.s tliereby opened the adinitiistrative tLS.si.sItmce procedure (the 
Treaty I'roccdtire). I be IRS i.s seeking information with regard to Bank .Inlins Baer 
acuninls owned by 'J S. persons and held by domiciliary e'cinpanies within the lime 
peninl lioin I .lunuary 2002 to d I Ifeceinbct 201 .2. 

(in /Hunt 2 oj ihr nolicc, / hi'ivl/y formally and iriTVonahlv give my aonse.nl to 
the FTA that all in/hnnafion and dociiinrna' rf(jiu's/rd in ihv 'Tnailv Trucedurr 
concenuny my aforementioned hank account with Julius Baer Swilrerland. he 
irtinsnalled to ihe IKS 
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1 nole ihul after reL'fiving this dcciaratiun of consent to Iransmil the required infor- 
inaliuii aiui deeiiments to the IRS. the l-'fA will cfmohitic the Ireaty I’rocecture with 
regard U) this aceinint 

Yuurs I'aitlifuliy, 


(Signature of the rieneficial Owaici; 
I’laee. Date: 


(Signatures of all Authorized .Signatories for the Domiciliary Company) 
Place, Date: 
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MiUeilutiR 

der Kidgciiossischeii StcuerverwaUuiig (ICS l'V) 
iibcr diis Anitshiifeverfaliicii clcs Internal Revenue Service (IKS) 
der Vcreinigteii Slanteii von Aincrika vom 26. September 201 1 
belrefrend Credit Suisse Croup Kundenverhiiltnisse 


Basictend aul' Art. 20/ der Verordnuiig vorn 15. .lurn 1998 xiim sctiwei/,c- 
1 i.scli-amenk.anisclicii Doppeibc.stciicrungsabkomrneii voiii 2 . Oktober 1996 
(,SK 672 . 933 . 61 , Aiulemiip, lo Kraft ab 30. November 2011) leilt die IbS'l'V l-olgen- 
des rnit: 

1 Mil Schreibeii r oin 26. September 20 1 1 ensiielia-. der I KS die fi.S T V ge.stiitzt 
aul' dein .Abkoiiimen zwiseben der Sehvvcj/.eri.scbcti Hidpeiiossen.schaft und 
den Vcreuiiplei: SUialen von Amerika /.ur Vcriiieiduii.p, dei Ooppelbe.steue- 
riiiig auf deni tlebiete der Steuem vom Tiinkoinmeri vom 2. Oktober 1996 
(DBA-US; SR 0 . 672.933 61 ) urn Atntshilfe zii von der Credit .SuLsse Croup 
gftuhrteii Kimderivcrhaltiiissen. Glciebzeilig mit dor Bditionsvertiigung 
er.suehte die bS TV die C.'redit Suisse Croup die vom Amt-shil feersuehen 
betiofl'enen Peisoiicn tibei dns Vcrfahien einzeln /u inforrnieren und aufzu- 
Tordern, in der Schweiz einen Zu.stellungsbevollmachtiglen zu bezciclmen. 
Cm sicherzu.sttTlen, da.s.s allc betrolTencn r’ersonon Keiintnis davon erhalten. 
wild die Notilikation ebenlalls ini Biindcsblalt verbCfentlichl. 

2. Da die Mebrbeit der betrorfcricn I’ersonen engliseher Multcrspiaclic i.st. 
eiT'olgl die Mdteikmg m deren Spracbe gemijss Beilagen, 


'29 .November 2.01 1 


Tiidgeti6s.si.schc Steuerverwaltung 
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NO riCE TO UNITED STATES BENEFICIAL OWNERS 
OF ACCOUNTS WITH CREDIT SUISSE AC / 

NEUE AARCAUER BANK AG /CLARIDEN LEU AC 

Kii.: UiiJltd Stales Inlenial Revenue Service (the IKS) lias submitted a request for 
adiniitislrativc assistance to the Swiss federal Tax Administration (the SFIA) 
pursuant to Article 26 of the Uonvenliori of October 2, 1996 between the Swiss 
Oonfcdcnition and United Slates of America the with respect to Taxes on Income 
(die 1996 (Convention), flic IRS is seeking information with reyjird to accounts of 
cerium U..S. persons owned throuj^h a domiciliary company (a DC) that have been 
rnainiained with Credit Suisse Ad ■' Neue Aary^auer Hank AC / Clariden Uu AG (as 
applicable in a given case in the IRS ■li-ealy Request) at any tune during the years 
January I, 2002 through December 3 1 , 2010. 

fhe first group olThcse aeeounts includes U S. securities, and a form W-9 is 
not associated with the aecount. 

The second group of tlie.se accounis does not induile l;.S. seciiritic.s, but 
there IS evidence lluit the ffS. beneficial owner exercised control over die 
account of the DC and a f onii W-9 is not as.socintcd with the account. 


1'lii.s iiutice priivide.s iiifuriiiation to you that the Creiiit Siiis.se A<.i / 

.Neue Aargaiier Hank A(; / (laiidcn I.eu A<; aceiiuiit of which yon have the 
hcncricial nwnci-ship appears to he williiii the abovcmeiitioncd scope 
of the IRS Treaty Request. 

This notice also provides eerlairi infoniialion on (he I reaty Process opened by 
the Si I'A and the steps available to you in connection with that process, which 
are liie following: 

Appoint within 2(l days from ,>0 .Novcnibor 201 I an agent and/or lawyer in 
Swil/.eiiand to receive all official iiotilications by the Sl I A In the event 
that the SF fA comes to the eoneliisioii thal e.xclmngc of iiifornnition has to 
be granted by the .Sl’TA, thus may subject to your judicial rijtliLs ulti- 
mately result in the siihiriissinn of your Credit Suisse .A(i / Neue Aargauei 
Hank .ACi Clandcii l.cii ,A(i account duciimciit.s by the Sf l'A to the IRS. 
I he .Sb' f.A encourages you to prompllv consult with a U.S. qualified tax 
advisor to delermiiie llie appiiipriate course of action. Should you iiut react 
to this notice, your aecount will slay in the I'rcaly Process and the S1''I'.A 
will proceed a.s dc.scribed under li I below. 

Consent lo the SI' 1 A’s seniliiig the aecouni infuimaiioii directly lo the IRS, 
sec U 2 below. 

Should you have any qucstioii.s. pleiise ainsiili the Credit Stiis.sc A(i website 
at wvvv,',c.s'.aim / the Clariden I.eii A(> website at wwvv elaridenleu.com, or call 
the loams of dedicated advisor's at Credit Suisse ACi on i'// -Cl J.U 60 00, 
at Neue Aurgaiier Bank A(j on iJJ 60 42, at Clariden Ten Ati on 

,-4l 44 ,iJ.5 60 43. 
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1. Appointmcnl i)l ;iii agent and/nr lawyer in Switzerland 

In eormecliori wilii tht: IRS frcaty Request, Die SFTA lia.s is.sued an Older direcling 
Credit Suisse AG / Neiie Aiugauer Hank A(i / (dariden Leu A(! to submit respon- 
sive account inrorniiiiion to the Sl'l'A. 

If, after a compi chcnsive extmiiriation of the bank documcnt.s, SI' 1 A conics to the 
coticlusion Unit infonnation relating to your l.'redit Suisse AG / Neiic Aargaucr liank 
AG / Chiridcn i.eu Atd account is required to be provided to ttie IRS pursuant to the 
1996 (Convention, tins authority will render ait appropriate ftnal decision Subject to 
an appeal to llic hederal Adiiiiriistrative Court, llic Sri'A would make available to 
the IKS the rclevani inlonriation and records relating to your Credit Sui.sse AG / 
Ncue Aargaucr Bank A(j / Clariden Lc.u ACi acetninl 

it you wish to follow das prtioc.s's, the Sl''l A requests that you 

appoint a person aullion/.cd to receive notilieations aiid/ot a lawyer in Swit 
/.erhiml coneeniing, these nmllers and 

ini'orni the Sl' l'A of the per.son you have appointed and his/her address in 
Swil/crland wiiliin 20 eJayx from 30 Novetnher 201 t Please send tliis 
inrurmation to. 

Svvis,s I'edertil Tax Administration 

Service for exchtingc ol' infonnation in tax matters (SHI) 

r.igcrslrti.s.se 63 

Cl 1-3003 riern, Switzerland 

Should you have funher questions, you can amlact Hill, Iscnegger, Ackennanri AG. 
Recht.sanwalte, Allotiicys at Ixivv, I elephone i 4 1 44 .iS6 SH 00 
I'l-Mail: biaTfbialaw eli 

If needed, you may obtain assistance in iileiilifying a poison wtio could seiwc as your 
agent and/or Itiwyer in Switzerland and. if desired, advise on Swiss legal malters, by 
going to the website ot'i.he Swiss Bar A.s.socialion al w\vw.swis.sliiwyci'S.com, 

You can also contact Use 
Swiss Bar As.sociation 
Mtirktga.sse ^ 

Cl 1-3001 Hern, Sw'it'zerland 
rcicphoiie *'9/ M as 06/.5 (helpline) 
infoiisa(r/;,swis.slaw'yer.s com 

1 he Ssvis.s Bat Association will refer you to lawyers with ihe appropriate s'peeuihza- 
tioii. 

Sliould you not appoint an agent and/or lawyer within 20 days from 30 November 
201 I, the SFI A will retain the Ibllowing law tirni a.s your agent for the sei-vice of 
proces.s and siibsetpiently direct all correspondence and orders to it. 

Bill. Iseiicggcr, Ackcnniinn AG 
Rechtsanwtilic, Attorneys al Lavv 
Wilikoner,sLras.se 0 1 
P.O, Box 

CH-K032 7,urich, Swil/erland 
I elephone * ■// 44 JSo <S’/< 00 
T-Mail: bia;r/!bial:iw,cii 
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Obligations in respoi t of any appeal of an SFTA order governing your account 

If the SFTA were to authorize the providing of inlbniiatioii concerning your Credit 
Suisse AG / Neue Aargaucr Bank AG / Clariden Leu AG uccoimi to die IRS pursu- 
ant to the 1990 Convention, tire Sfd'A would notify your agent and/or lawyer in 
Switzerland and would also advise your agcnl and/'or lawyer thtii you would have a 
rii;M under Swiss law to apfxat such a decision by the S'l'fA to the Swiss I'ederul 
Administrative Cour! 

It is irnporlant to note that ifyoii choose to appeal such a decision, you should be 
aware tiuit Title 18 United Slates Code Section 3506, which in Section (a) provides 
generally dial "any national or resident of the United States who siihmils, or causes 
to be submitteii, a pleatliiig or other document to a court or oilier aiilhonly in opposi- 
tion to an olTicial rec[iiesl I’or evidence of an olleiise shall serve such pleading, or 
othei doctimem on the Allornc) General (ol the Uriiled States | at the time such 
pleading, or other doeiiinent is suhniilted " fhe SIUT/V urges you to consult with a 
qualified lawyer concerning whether to appeal any such decision of tlie SIH'A and 
concerning, any oblig,ations you may have under Section 3506 of 1 ilk* 18 ot the 
United States Code should you choose to appeal such decision. 


2. fonsent to transmission of inforiiiiitiun by the SFTA 

If you prefer dial the Sl-fA directly scud your account hilormation to the IRS. you 
can aiidiori/e the Sf l A to do ao by semliug a eon.seiiting lelter to the SFIA iii 
accordance with Art, 20/ ofthe Ordmimce on the 1996 Convention, 

You can lliid a standard lelter for this aulhorizalioii at 
http://wsvw.c.stv.adniin,ch/aklucll.'0097X/iudcx.hlnil'.'lang-en 

The a[)[>ropriatc]y eotnpleted and duly signed authorization can be sent to the SFfA 
at die address indicated above. 1 he Sl-fA will Iransmit the requested aeemirit infor- 
imitioii received from Credit Siiis.se AG / Neue Aargaucr Bank AG / Clariden l,eu 
AG 10 the IRS. Consenting to ihe transmission of triformaiion to the SFJ'A will 
conclude the Treaty Process for your account. 
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Beilage 2 


Credit Suisse AG / Ncue Afiroaucr Bunk AG / 
Cliiriden Ceu At! Reference No. (Account No): 


Name ami Adilresa ot ihc Domieiliary t'oinpany (Amujniholder): 


Name and Address of Uie Beneticinl Owner; 


do; 

Swiss Federal i ax Aditiinislratioti 

Service for excliarige of iiifomiation in l;ix matters (SFl) 

Fii’.erstr, 6? 

(;n- u)():i licm 
S\vil/,erlaiid 

Re. t.'onscnl to rransniission of Itiforniaiion by tJic SI I A 
Dear Sir/Madmn. 

Hy publication Svvilzerlimd inlbnned tnc that the IRS had .submitted a request for 
inforrnalion exchatige to the SFI A based on Art. 2() of the Double Taxation Con- 
vention between the Swiss t.'onfederation and tlie United States of America of 
2 October l‘)d6 iinil (.hereby has opened the adniinisirative tassisltinee procedure (the 
Ifeaty Process). The iRS is seeking infonnation with repyird to accounts of certain 
1.1. S persons owned through an offshore company that have been maintained with 
tdedil Suisse AG .' .\eiie .Aargaucr Hank AO ! (dtuiden lx;u AG. 

Bast'd on jx>int 2 oj (/le nnlici!. I horehy formally and irrevoccth/y give my consent to 
the Sh'I'A that all informalion and dociimenls requested in the Treaty Process con- 
rerninf; my aforementioned hank account with Credd Suisse AG / iVeue Aaryyiuer 
Bank A G ' Clariden Leu A G. Switzerland be fransniitied to the IRS- 
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1 note Lhtil after receiving this dcclaralion lo transmil t)te required infomiatieui and 
doeunienl.s to die IRS, the SFTA wiil conclude the 1 realy l^roecss as tar as this 
account is concerned. 

Youts faithfully, 


(Signature of the Hcnefieial (.)wncr) 

Place Date- 

(Signatures of all Authori/.ed Signatories I'oi the Uomitili.iry t'oiiipany) 
I'lace, Date: 
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UBS: New Treaty Request liisLcad Of Unilateral Action 
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Schweizerisebe Eidgertos-sensebaft 
Conf^dArfttion ■vulsse 
Confe-dtJrazione Svizzera 
Corifflaeraziun svizra 


Federal Department of Justice and Police 


UBS: New Treaty Request Instead Of Unilateral 
Action 

Agreement between Switzerland and the USA enters 
into force 

Press Release, FDJP, 19,08.2009 

Bern. In the UBS case, the United States will submit a new treaty request to 
Switzerland and will withdraw the John Doe summons that demands 
disclosure ot the identity of 52,000 UBS account-holders. In return, 

Switzerland has undertaken to process the new treaty request, concerning 
approx. 4,450 accounts, within a year. These are the terms of the agreement 
between Switzerland and the USA to settle the looming conflict between the 
two nations’ legal systems. 

1 he agreement was signed today in Washington and entered into force immediately. 
It states that the United States will refrain from unilateral information-gathering 
measures that infringe Switzerland’s sovereignty and rule of law. In particular, the 
USA will immediately withdraw the enforcement action relating to the John Doe 
summons against UBS that remains pending before the competent court in Miami, it 
also undertakes not to seek any further enforcement of the summons. The civil case 
in the US will remain pending for the time being to prevent any future claims expiring 
under tax law. It will nonetheless be finally and completely withdrawn in stages no 
later than 370 days from the date the agreement was signed. 

Framework For Action Determined 

The US tax authority, the internal Revenue Service (IRS), will submit a new treaty 
request to the Swiss Federal Tax Administration (SFTA) on the basis of the tax 
treaty currently in effect between the two nations The new request will draw on 
certain criteria in a framework for action that allows cases ot "tax fraud and the like” 
to be identified in the case of UBS within the confines of applicable Swiss law and 
judicial practice. Some 4,450 accounts fall within this framework. The precise criteria 
are laid down m an annex to the agreement. At the request ot the United States, the 
annex will not be published until 90 days after the agreement has entered into force 
to ensure the iRS voluntary disclosure program runs smoothly. 


hltD;/7w\vw.cind.admin.ch/contenl/eind/en/home/doktjmentation/mi/2009/20- X/2h/201 d 
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Serious Tax Offences Also Covered By Treaty Request 

According lo the tax treaty currently in place, the term “tax fraud or the tike" is not 
restricted to conventional forms ot fraud involving falsified documents or schemes of 
lies, information may also be obtained with regard to serious tax offenses, 
specificaily the continued evasion of large sums of tax. Under applicable law and the 
latest practice of the Swiss Federal Administrative Court, in dealings with the USA 
account information may also be released - through treaty request channels - even 
if the IRS does not yet know the name of the bank client concerned when it submits 
its request. 

Project To Ensure Faster Handling 

The SFTA will set up a project infrastructure to accelerate handling of the new treaty 
roquost. The project will involve around 30 specialists from an audit firm and some 
40 lawyers and tax specialists recruited from within the federal government. These 
lawyers and experts bear sole responsibility for key sovereignty-related tasks, 
specifically the rendering of final decisions. 

Under the terms of the agreement, the SFTA must issue final decisions on the first 
500 cases witfun 90 days of the request being received. It has 360 days in total to 
make a final decision on whether the requested information may be issued in each 
of the 4,450 cases, UBS must make the account information covered by the treaty 
request available and prepare it for processing by the SFTA. This is the subject of a 
separate agreement between UBS and the IRS. The privacy of all of the persons 
concerned remains protected under the law, and they may contest the SFTA's final 
decisions before the Federal Administrative Court. 

Regular Consultations 

in an effort to build trust, the agreement provides for joint quarterly meetings to 
assess progress and identify and resolve any emerging problems at an early stage. 
Either party may also request further consultations on the implementation, 
interpretation or application of the agreement at any time. In addition, immediate 
consultations on appropriate measures may be requested if it appears that one of 
the parties is unable to fulfill an obligation on time or at all. If the actual results of the 
program fail significantly short of its targets after 370 days, both parties may take 
proportionate rebalancing measures to restore an equitable distribution of rights and 
obligations under the agreement. Tho United Slates govornmont might, for example, 
delay the finai withdrawal of its John Doe summons. 


Contact / questions 

Fotco Galli 

Federal Office ot Justice 
Bundesrain 20 
CH^3003 Bern 

T Mi 58 482 'll 88, T +41 79 214 48 81 
Contact 

[Boat Furrer, Swiss Federal Tax Administration. T +41 58 464 91 29. Contact 


hltp;//wvv\v.cjpd. admin. ch/content,'eipd/en/liome/dokumenlalion/mi/2009/20,-. 8/22/2014 
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i ast rnodificalion: 19 08 2009 

Federal Departrrrent of Justice and Pol;ce (FDJP) 
Terms and conditions | Contact 


hUp://wvvvv.ejpcl.admin.ch/content/ejpd/'en/home/dokumentati()n/mi/20()9/20,,. 8/22/20 M 
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